On Septenber 3, 1996, appellants, Kerwin Stickney and Scott
Fi sher, orchestrated an arned robbery of Crown Designs, a barber
shop located in the 5000 block of Belair Road in Baltinore City.
At approximately 7:30 p.m, appellants entered the barbershop and
directed its barbers and patrons to turn over all their noney.
Appel I ant Stickney brandi shed a gun and threatened the occupants of
t he barber shop, while appellant Fisher gathered the noney. John
M nms, a barber at Crown Designs, testified that appellants took
over $300 in cash fromhimalone. Mns also testified that he had
seen the robbers in the barber shop approxi mately one week earlier.
After collecting a total of $580 from the barbers and custoners,
appel l ants destroyed the store’s tel ephone and fled the scene in an
aut onobi | e.

On the day follow ng the robbery, an anonynous nei ghbor hood
resi dent contacted the barber shop and informed Ashwi n Ferguson,
anot her Crown Designs barber, of the nanes of the robbers. The
anonynous i nformant gave to Ferguson the nanes of four persons, two
of whom turned out to be appellants. Three Crown Designs barbers
| ater made pre-trial identifications of both Stickney and Fi sher,
who were arrested shortly thereafter.

Appel l ants were charged wth robbery wth a dangerous and
deadl y weapon, assault with intent to rob, use of a handgun in the
comm ssion of a felony or crine of violence, and wearing or
carrying a handgun. They were tried before a jury in the Crcuit

Court for Baltinore Gty fromJanuary 29 through February 3, 1998.



At the close of all the evidence, the court nade the follow ng
cooments to the parties’ respective counsel regarding jury
i nstructions:

[ T] hen, obviously, the offenses of robbery

with a dangerous and deadly weapon, robbery.

Now, in these cases wth respect to the

testinony against —theft is not specifically

charged, but it’s certainly a |l esser included

of the robbery with the deadly weapon or

r obbery. Wth respect to only one of the

W t nesses, according to ny recollection, that

woul d have been M. Mns, was there any

testinony to suggest that the value of the

property taken was three hundred dollars or

greater.

On February 3, 1998, the jury convicted both appellants of one
count of felony theft and four counts of m sdeneanor theft. The
court 1inposed five consecutive one-year sentences for each of
appel lant Fisher’s five theft convictions, and five consecutive
ei ghteen-nmonth sentences for each of appellant Stickney' s five
theft convictions. Appel lants, on March 10, 1998, noted this
tinmely appeal .

On appeal, it is appellants’ contention that the trial court
did not have jurisdiction to try themfor felony theft, because the
chargi ng docunents failed expressly to charge them with such an
of f ense. We concur and, accordingly, reverse and renmand the
j udgnment of the | ower court.

Article 21 of the Maryl and Decl aration of R ghts provides that
each person charged with a crine nust be infornmed of the accusation

agai nst him State v. Mrton, 295 M. 487, 490, 456 A 2d 909
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(1983). “It is fundamental that a court is wthout power to render
a verdict or inpose a sentence under a chargi ng docunent which does
not charge an offense within its jurisdiction prescribed by comon
| aw or by statute.” WIllianms v. State, 302 Ml. 787, 791, 490 A 2d
1277 (1985). Specifically, when no crinme is charged, a court does
not have the power to inquire into the facts, to apply the law, and
to i npose punishnent for an offense. Pulley v. State, 287 Ml. 406,
415-16, 412 A 2d 1244 (1980)(quoting Wciolo v. State, 272 Ml. 607,
616, 325 A . 2d 878 (1974)). The Suprene Court has al so recogni zed
that a “[c]onviction upon a charge not nade woul d be sheer deni al
of due process.” De Jonge v. Oregon, 299 U S. 353, 362 (1937).
In Hagans v. State, 316 MI. 429, 559 A 2d 792 (1989), however,
the Court of Appeals held that a defendant who is charged wth a
greater offense can be convicted of a | esser included offense that
was not specifically charged. |In doing so, the Court decided to
enploy the “required evidence” or “elenents test” to determ ne
preci sely what constitutes a | esser included offense. Hagans, 316
Md. at 450. Under the required evidence test,! two offenses are
not the sane if each requires proof of an additional fact that the
ot her does not. Bl ockburger v. US., 284 U S 299, 304 (1932).
Turning to the facts of the case before us, we note that the

i ndi ctments charged appellants with robbery with a dangerous and

The required evidence test is the same test the Suprene Court
adopted in Bl ockburger v. US., 284 U S 299 (1932), to determ ne
whet her two of fenses are the sane for purposes of double jeopardy.
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deadl y weapon, assault with intent to rob, use of a handgun in the
comm ssion of a felony or crine of violence, and wearing or
carrying a handgun. The indictnents did not expressly charge
either appellant with felony theft and, therefore, appellants’
convictions for felony theft in the absence of a chargi ng docunent
charging themwi th that offense were a clear violation of Maryl and
I aw.

Mor eover, the Hagans exception is not applicable under the
facts of the present dispute. In Spitzinger v. State, 340 Ml. 114,
665 A 2d 685 (1995), the Court of Appeals confronted the issue of
whet her the offenses of felony theft and robbery nerge under the
requi red evi dence test.

The two statutory felonies we nust anal yze in
the instant case clearly do not nerge under
the required evidence test because each
contains an el enment which the other does not.
Robbery requires a taking of property of any
val ue whatsoever which is acconplished by
violence or putting in fear. Snowden .
State, 321 Ml. 612, 617, 583 A 2d 1056, 1059
(1991). Felony theft requires a taking of
property that has a value of $300 or greater
and that value nust be charged and proved to
the trier of fact. Wadlow v. State, 335 M.
122, 129-30, 642 A 2d 213, 216 (1994); Hagans
v. State, 316 M. 429, 441-42, 559 A 2d 792,
798 (1989). Value of $300 or greater is an
el ement of the felony theft, but not robbery;
viol ence or putting in fear is an el enent of
robbery, but not felony theft.

Spitzinger, 340 Md. at 121.
Li kewi se, pursuant to the Court’s reasoning in Spitzinger,

felony theft is not a lesser-included offense of robbery with a
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felony theft. |Indeed, the court did not nmention Rule 4-204, nor
did it in any way indicate that it was actually anending the
indictment. Furthernore, the court never asked for the consent of
the parties, nor did it grant appellant an extension of time or
conti nuance pursuant to Rule 4-204. A nore sensible interpretation
of the remarks in question is that the court was sinply instructing
on |l esser-included offenses because it mstakenly believed that
felony theft was a lesser-included offense of robbery wth a
dangerous and deadly weapon. The court did not effectively anmend
the indictment pursuant to Rule 4-204, and, consequently, it did
not have jurisdiction to try appellants for the uncharged of fense

of felony theft.

JUDGVENTS REVERSED, CASE RENMANDED TO
THE A RCU T COURT FOR BALTI MORE CI TY
FOR FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON

COSTS TO BE PAID BY MAYCR AND G TY
COUNCI L OF BALTI MORE
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HEADNOTE: Stickney & Fisher v. State, No. 556, Septenber Term
1998.

CRIM NAL LAW- | NDI CTMENT AND | NFORVATION - A conviction for fel ony
theft in the absence of a docunent charging the defendant with that
of fense violates Maryland [ aw. Al though the indictnent did charge
t he defendant with robbery with a dangerous and deadly weapon, the
Hagans exception is inapplicable because felony theft is not a
| esser-included offense of robbery with a dangerous and deadly
weapon.

CRIM NAL LAW- | NDI CTMENT AND | NFORVMATION - A court fails to amend
effectively a chargi ng docunment pursuant to Md. Rule 4-204 when it
neither indicates that it is amending the indictnent, nor nmentions
the pertinent statutory provision. Mor eover, the court never
asked for the consent of the parties, and did not grant the
def endant an extension of tinme or continuance.



