HEADNOTES:

Maxi ne Bell, Individually, etc. v. Heitkanmp, Inc., et al.,
No. 460, Septenber Term 1998.

NEGLI GENCE — PROXIMATE CAUSE — In order to prove that the
def endant's negligence was the proximate cause of plaintiff's
injury, plaintiff need not negative every conceivable
possibility that the defendant's negligence was not the cause;
it is sufficient if the plaintiff proves facts fromwhich it can
be reasonably inferred that plaintiff's injuries “nore probably
than not” were caused by defendant's negligence.

WRONGFUL DEATH — FATHER S ACKNOAEDGVENT OF PARENTHOOD —A fetus
is not a person wthin the neaning of the wongful death
st at ute. In order for section 3-904(h) of the Courts and
Judi ci al Proceedings Article to be applicable, the father nust
acknow edge that a living child is his offspring.
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This case arises out of a wongful death/survival action
where, for purposes of this appeal, it was conceded that the
def endants breached their duty of care owed to the deceased. The
central issue presented is whether the plaintiffs —when respondi ng
to defendants' notion for summary judgnent —set forth sufficient
evidence fromwhich a trier of fact could find that the defendants
breach of duty was the proxi mate cause of the decedent's injuries.
The trial judge was of the view that the plaintiff could not prove

proxi mate cause. He also ruled that the res ipsa |loquitur doctrine

was i napplicable and, accordingly, granted summary judgnent in
favor of all defendants on the issue of liability. |In addition, he
granted summary judgnent as to two subsidiary issues. The four
questions raised by plaintiffs/appellants in this appeal are:

1. Did the trial court err in granting the
defendants' notion for summary judgnent
on the ground that plaintiffs had
i nsufficient pr oof t hat def endant s’
breach of duty was the proxinmate cause of
the decedent's injuries?

2. Did the trial court err when it ruled
that the doctrine of res ipsa |oquitur
has no application in the case sub

judi ce?

3. Did the trial <court err in granting
defendants' notion for sunmary judgnent
regardi ng the issue of punitive damages?

4. Did the trial <court err in granting
summary judgnent as against the mnor
plaintiff on the ground that he had no
right under the wongful death statute to
bring a wongful death action?



. EACTS
A.  Background

The facts are set forth in the light nost favorable to the
pl aintiffs/appellants. Mdl. Rule 2-501. Many of the facts are
di sputed by appel | ees.

On August 22, 1995, Jabbouri Md anb's corpse was found |ying,
face up, under two feet of water in a hole that had been dug
recently by an enployee of Jaci Ceneral Contractors, Inc.
(hereafter *“Jaci”). Jabbouri Mdanb (hereafter “MCanb, Sr.”)
had been | ast seen alive approximately thirteen hours prior to the
di scovery of his body. The deceased was single, twenty-three years
old, and survived by, inter alia, his nother, Maxine Bell —one of
the appellants. Approximtely seven nonths after McCanb, Sr.'s
deat h, Jabbouri Md anb, Jr. (hereafter “MC anb, Jr.”) was born.
According to Md anb, Jr.'s nother, Sharon Baker, the father of the
child was McC anb, Sr.

The hol e where Mcd anb, Sr.'s body was found (hereafter “Hole
No. 3") was situated on a strip of land that was | ocated between
Muncy Road and Martin Luther King H ghway in Landover, Maryl and.
The owner of the land was Prince George's County. Washi ngt on
Suburban Sanitary Comm ssion (WSSC) had an easenent to use the
strip for mai ntenance of its underground pipes. The strip was 20
feet wide and 227 feet |ong and was used by nenbers of the public
as a footpath between the aforenentioned two roadways. The
footpath was one foot wde, and portions of the path were

surrounded by woods. At all times here pertinent the |andscape

2



surrounding the path was marred by garbage, trash, and other
debri s.

The WSSC, on June 24, 1993, contracted with Heitkanp, Inc.
("Heitkanp”), to do sone repair work to its lines |ocated beneath
the strip. Heitkanp, in turn, subcontracted with Jaci to dig three
holes in the strip. Two of the holes were dug, repairs were nade,
and the holes covered without incident. Hole No. 3, the l|ast of
the three holes dug, was approxinmately nine feet deep, eight feet
w de, and six feet long. The hole was dug on August 18, 1993. On
the sane day the hole was created, workers enployed by Heitkanmp
shored up the hole by bracing the walls with wooden supports and
installing a “shoring box” at the hole's bottom Drt was piled up
on both sides of the hole in depths varying between two and four
feet. The hole and the dirt that surrounded it were encl osed by a
pl asti c orange nesh fence that was four feet in height.? The fence
was supported by six foot iron poles that were driven into the
ground. No lights or warning signs were put up near the hole, and
t he hol e was uncovered.

Herman Malone (“M. WMlone”) lived at 7702 Muncy Road in
Landover, which is only one |lot away from the pathway that runs
bet ween Muncy Road and Martin Luther King H ghway. Prior to the
accident, M. Milone talked to two of the nen who had dug Hol e

No. 3. He told the nen that he felt it was dangerous for themto

I'n oral argunent, counsel for the plaintiffs/appellants said that the record
contai ned evidence that the fence was two feet in height. Counsel was in error.
Unrebutted deposition testinony of David Eberly, corroborated by pictures submtted
to the notions court by plaintiffs'/appellants' attorney, show that the fence was
four feet tall.



| eave Hole No. 3 uncovered when they were not in the vicinity
because nmany people, including children, used the pathway. Show ng
unusual foresight, M. Ml one warned the worknen, “Sonmething is
going to go wong here sooner or later.” Thereafter —M. Ml one
does not renenber the exact date except that it was before M anb,
Sr.'s death —he took nunerous Pol aroi d pictures show ng work that
WSESC had done in or near the accident site. | ncl uded anong the
phot ographs are several depicting Hole No. 3 and the area that
surrounded it.
B. Happening of the Accident

Curtis Mlone (“Curtis”), son of Herman Ml one, spent
Sat urday, August 21, 1993, in the conpany of McC anb, Sr. After
attendi ng an outdoor barbeque and a basketball gane together, the
two returned to Curtis's father's hone | ocated at 7702 Muncy Road,
where they stayed for an hour or two. Next, in the late hours of
August 21%t or the early hours of the 22" they decided to take a
ride in an autonobile that was on loan to Curtis. Curtis drove to
Rout e 202 where he stopped at a traffic light. About that tine,
Curtis noticed five or six police cars tailing him—albeit with
neither their lights nor sirens activated. After the |ight turned
green, Curtis made a “U turn and accel erated back toward his hone.
The police cars then activated their lights and sirens and gave
chase. Curtis elected to try to elude the police because
(according to his deposition testinony) he feared a police beating
if he were stopped in an isolated area where there were no civilian

wi tnesses. Wiile the police were chasing the vehicle, Md anb,
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Sr., told Curtis that he did not want to be stopped by the police
because he feared that he would be arrested because (he thought)
there was an outstanding warrant for his arrest. After a short
chase, Curtis came to a stop in front of his father's honme where
several persons, including Herman Mal one, had gathered. The police
i medi ately arrested Curtis, but MCdanb, Sr., got out of the
vehicle and ran down the footpath toward Hole No. 3. The pat hway
was pitch dark. Mdanb, Sr., was | ast seen being chased down the
footpath by a Prince George's County police officer —who had his
gun dr awn.

After seven to ten mnutes, the officer who had chased
MO anb, Sr., returned enpty handed to the area where Curtis had
been apprehended. Curtis was then taken to police headquarters,
kept for several hours, and charged with nunerous traffic offenses
—including fleeing and eluding a police officer. Wen Curtis was
rel eased by the police, he tried to get in contact wwth Md anb,
Sr., by paging himbut got no response.

On Sunday, August 22", between 11 a.m and 1 p.m, Curtis's
fat her, Herman Mal one, was wal ki ng on the path between Mincy Road
and Martin Luther King H ghway. Wen he approached Hole No. 3, he
noti ced a baseball cap within the fenced area surrounding the hol e.
He kept on wal king toward a Mobil station | ocated on Martin Luther
Ki ng Hi ghway. After purchasing soft drinks at the station, he
retraced his steps, wal king on the footpath back toward Hol e No. 3.
VWen he arrived at the hole, he |ooked around for a stick to

retrieve the baseball cap. Wil e doing so, he noticed Md anb,



Sr.'s body at the bottomof the hole. He also noticed that there
was a “break” in the orange plastic nesh fence. In Herman Mal one's
words, the break was fromthe “top to the bottoni of the fence. He
was not precise as to exactly where the tear was | ocated (at | east
in the portion of the record that was before the notions court),
but he said that, if one were using the path going from Muncy Road
to Martin Luther King H ghway, the break in the fence would be on
the right and on the side closest to Mincy Road.?

On August 23, 1993, an autopsy was perforned on MO anb, Sr.'s

body. It showed that the deceased was 5' 8" and wei ghed 185 pounds.

A test revealed that his urine contained 0.06% al cohol . Ti me of
death was not estimated. The cause of death was listed as
“drowning, conplicating head injuries.” The autopsy report said

that Md anb, Sr., had nunerous injuries and/or abnormalities, viz:

1. Blood in the right external auditory
canal with possible skull fracture.

2. Abrasions on the protuberant parts of the
face.

3. Chipped right upper front tooth.

4. Lacerations of the [ower linp.

5. Laceration of the internal oral mnucosa
opposite the wupper Iip. Al l const ant
wi th marks from subject on teeth

6. A subgalcal henorrhage in the right

tenporo-parietal intracranial area.

7. Lacerations of the back.

8. Abrasion of the left anterior forearm

9. Abrasion fromthe |eft el bow.

10. Abrasion at base of the left thunb,
posterior hand and wri st.

11. Abrasion of the right thigh.

12. Abrasion of the left thigh.

13. Abrasion of the left nedial ankle.

Herman Mal one was evidently the only witness to see the tear in the fence.
He was not asked at deposition whether the fence was broken when he first passed
Hol e No. 3 on August 22" or whether he sinply did not notice the break at that tine.
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14. Markedly edematous | ungs wei ght 800 grans
(right), and 780 granms (left).

15. Pleural effusion bilaterally.

16. Pulnonary parenchyma was red-purple,
exuding marked amounts of blood and
frothy fl uid.

The assi stant nedi cal exam ner who authored the autopsy report
concl uded:

OPI NI ON:_

This 22 [sic] year old, Black male, JABBOUR

MCCLAMB, died of drowning while running from

the police having slammed into the irregular

hard wall of a construction ditch which

contained water, struck his head, becane

unconsci ous and ended up face up under the

water at the bottom The nultiple abrasions

on the head and extremties were consistent

with this course of events. The manner of

death 1is ACCI DENT. The deceased had been

consum ng al coholic beverages prior to death.

C. Procedural H story
On Cctober 24, 1994, Maxine Bell, individually and as guardi an
of MO anb, Jr., filed a Conplaint against Heitkanp for wongfu
deat h. She also brought a survival action as the personal
representative of the estate of MO anb, Sr. The conplaint alleged
that Heitkanp, a general contractor, was responsible for
supervi si ng, control ling, and rmaintaining the construction
excavation in which Md anb, Sr.'s body was found. On March 18,
1996, an Anmended Conplaint was filed substituting Sharon Baker as
not her and next friend of MO anb, Jr. The Amended Conpl aint al so
named WSSC and Jaci as additional defendants.
After conducting substantial discovery, Heitkanmp filed a

Motion for Sunmmary Judgnent, arguing, inter alia, (i) the




plaintiffs were unable to establish a causal nexus between any
all eged acts or omssions by the defendants and McC anb, Sr.'s
death; and (ii) McCanb, Jr., did not have a cause of action for
wrongful death under Maryland |law.  Shortly thereafter, WSSC and
Jaci joined in Heitkanp's Mtion for Sumrary Judgnent.

On August 14, 1997, a Second Anended Conpl aint was fil ed that
al l eged that the defendants had intentionally failed to “cover or
pl ate” Hole No. 3. The Personal Representative of McCanb, Sr.'s
estate characterized the negligence of the defendants as
constituting “inplied malice” and prayed for an award of
$30, 000,000 in punitive damages. WSSC and Jaci subsequently filed
nmotions to dismss the claim for punitive damages; Heitkanp, in
turn, filed a Mtion for Partial Sunmary Judgnment as to the
puni tive damage i ssue.

On Decenber 4, 1997, the trial judge granted the various
def ense notions concerning punitive damages, the wongful death
claim on behalf of McCanb, Jr., and ultimately granted summary
judgment to all defendants as to liability after determ ning that
there was insufficient evidence to establish that any breach of
duty by the defendants was a proxinmate cause of the death of

MeCl amb, Sr.

1. STANDARD OF REVI EW

Atrial court may grant sunmary judgnent only if “the notion
and response show that there is no genuine dispute as to any

material fact and that the party in whose favor judgnent is entered
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is entitled to judgnent as a matter of law.” M. Rule 2-501(e).
In review ng a summary judgnent notion, we consider the facts, and
any reasonabl e inferences drawn fromthose facts, in the Iight nost

favorable to the non-noving party. See Dobbins v. Washington

Suburban Sanitary Commin, 338 Mi. 341, 345 (1995); Richnman v. FWB

Bank, 122 Md. App. 110, 146, cert. granted, 351 Mi. 285 (1998). To

defeat a nmotion for summary judgnent, the non-noving party nust
establish that a genuine dispute exists as to a material fact by
proffering facts that would be adm ssible in evidence. See A.J.

Decoster Co. v. Westinghouse Elec. Corp., 333 Md. 245, 261 (1994);

Moura v. Randall, 119 Md. App. 632, 640, cert. denied, 349 Ml. 495

(1998). The appell ate court determ nes whether there was a genui ne

issue of material fact and whether the trial court was legally

correct. See Decoster, 333 Md. at 261; Richman, 122 M. App. at

147; Whodward v. Newstein, 37 M. App. 285, 290 (1977). I n

reviewing a grant of summary judgnent, the appellate court
ordinarily reviews only the grounds relied upon by the trial court.

See Post v. Bregnman, 349 Md. 142, 158-59 (1998); Kimel v. SAFECO

Ins. Co., 116 Md. App. 346, 354 (1997).

[T,
A.  Proximte Cause
The trial judge assuned, for purposes of the summary judgnent
nmotion only, that all three defendants had breached their duty to
the decedent when they (1) failed to cover Hole No. 3 and (2)

failed to warn McC anb, Sr., of the danger posed by the uncovered
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hole. But a defendant's breach of duty, standing al one, does not

mean that a defendant is negligent. The breach of duty nust

proxi mately cause injury to the plaintiff. Medina v. Meilhamer,

62 Ml. App. 239, 247 (1985) (citing Canpbell v. State, Use of Dix,

203 Md. 338, 346 (1953); Dalnb Sales of Weaton, Inc. v. Steinberg,

43 Md. App. 659, 672-73 (1979)). “[Negligence is the proximte
cause of an injury when the injury is the natural and probable
result or consequence of the negligent act or omssion.” 1d.
Accordi ng to appell ees:

Appel  ants set forth absolutely no facts which

woul d establish that either the failure to

cover the hole or the failure to warn McC anb

pl ayed any part in MCanb's entering the

hol e. Wthout such facts, the [a]ppellants

are unable to establish the causation el enent

of their claim

| ndi sput ably, appellants did not prove by direct evidence when

McCl anb, Sr., died or the nechanics of how he ended up at the
bottom of Hole No. 3. The question then beconmes whether
plaintiffs/appellants presented to the notions court circunstanti al
evidence fromwhich a trier of fact could infer how the accident
occurred and, if so, whether, based on those inferred facts,
def endants' (assuned) breaches of duty proxi mately caused M anb,
Sr.'s drowni ng deat h.

The probl em here presented is sonewhat simlar to the one that

faced the Court in Unsatisfied daimand Fund Bd. v. Bow es, 25 M.

App. 558 (1975). In Bowes, the plaintiff was injured while
wal ki ng al ong the shoul der of a highway when all of a sudden he was

rendered unconscious (“the lights went out”). 1d. at 559. Prior
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to being struck, the plaintiff heard nothing, and there were no
Wi tnesses to the accident. Id. at 560. The plaintiff was
di scovered, unconscious, two to three feet off the traveled portion
of the highway by a passing notorist. He had sustained a severe
| aceration to his right thigh, a fractured femur and right wist,
and multiple lacerations to his legs. 1d. One of the defenses
raised in Bowes was that the plaintiff had failed to show that his
injuries were proximately caused by the defendant. |d. at 562.
The defendant pointed out that, in order to successfully sue the
Unsatisfied Cai mand Judgnent Fund Board, plaintiff was required
to prove that he had been injured by a notor vehicle. It argued
that, for all that was shown in the record, plaintiff could have
been injured by a mugger or by a horse or a bicycle or sone other
non-notorized instrunentality. This argunent was rejected. 1d.

The Bowl es Court said:

The defendant claimed [in Qis Elevator Co. V.
LePore, 229 Md. 52 (1962),] the plaintiff had
failed to show that its negligence had been a
proxi mate cause of his injuries. The Court
affirmed the judgnment and stated what is known
as the “nore probable than not” rule:

“Prosser, Torts (2™ ed.), 8§ 44, sets
forth the true test concerning the | ega
sufficiency of evidence on this point as
fol | ows:

"Plaintiff is not, however,
required to . . . negative entirely
the possibility that the defendant's
conduct was not a cause, and it is
enough that he introduces evidence
from which reasonable nen may
conclude that it i1s nore probable
that the event was caused by the
defendant than that it was not. The
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fact of causation is incapable of
mat hemati cal proof, since no man can
say wth absolute certainty what
woul d have occurred if the defendant
had acted otherwise.'” Qais
El evator v. LePore, supra at 58.

It is thus clear that a plaintiff need not
exclude every possible cause of his injury
ot her than the defendant's negligence.
Peterson v. Underwood, 258 Md. 9, 17 (1970).

In the case at bar the evidence clearly
shows that it was nore probable than not that
a notor vehicle was responsible for appellee's
injury. Any other conclusion would be
contrary to common sense and the facts. e
therefore find t hat appel | ee pr oduced
sufficient evidence to go to the jury on this
i ssue.

Id. at 562-63.
The “nore probable than not” rule is inplenmented by the use of
i nf erences. The test for the legitimacy of an inference was

explained by the late Judge Charles Oth in C & P Tel. Co. V.

H cks, 25 Md. App. 503 (1975), as follows:

The test for the legitinmacy of an inference is
often expressed in this way: “where fromthe
facts nost favorable to the plaintiff the
nonexi stence of the fact to be inferred is
just as probable as its existence (or nore
probable than its existence), the conclusion
that it exists is a matter of specul ation,
surm se, and conjecture, and a jury will not
be permtted to drawit.” 1d. This test is
directed to the court's function and not to
the jury's. “The court nust determ ne whet her
the existence of fact A (which has been
testified to) is nore probable than not, as a
generalization, attended by the coexistence of
fact B. If the court mnmekes the initial
determnation in favor of the legitinmcy of
the inference, the issue goes to the jury to
determ ne whet her upon the preponderance of
the evidence in this case they find (a) that
fact A probably did exist and, if so, whether
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fact B probably did exist (again, in this
case).” [2 F. Harper & F. Janes, The Law of
Torts 8 19.4], pp. 1068-1069. This view was
adopted by the Court of Appeals in Short v.
Vells, 249 MJ. 491, 495-496 [1968].

Id. at 524-25 (footnote omtted).

In the case at hand, at |east three possible scenarios fai
the “nore probable than not” test. It is theoretically possible,
as appellees suggested below, that the police officer who was
chasing Md anb, Sr., threw himin Hole No. 3.® Common sense tells
us that this scenario is not probable. The officer did not know
Mcd anb, Sr., and woul d have no conceivable notive to act in such
a bizarre manner. Wiy would a police officer throw a stranger into
a deep hole and then abandon hin? No facts suggest he did so. As
pointed out in Bow es, the appellants were not required to negate
bi zarre possibilities of this sort.

It is also “possible” that MO anb, Sr., fell into the hole
during daylight hours, many hours after the police chase. But this
is also unlikely in the extrene because the hole was surrounded by
a fence and the danger of the hole in daylight is open and obvi ous.
During daylight hours, Mcdanb, Sr., would have to have been bli nd,
or nearly so, for himto have fallen accidentally into the hole —
and nothing in the record suggests that MO anb, Sr.'s eyesight was

defective. Another possibility —according to appellees —is that

5If the officer had thrown McClanb, Sr., into the hole, the officer's
i ntervening acts would be unforeseeable, and this would elimnate the failure to
cover the hole as the proximate cause of McC anb, Sr.'s drowning death. Hartford
Ins. Co. v. Manor Inn of Bethesda, Inc., 335 MI. 135, 159 (1994) (proxinate cause
“must be the natural and probabl e consequence of the negligent act, unbroken by any
intervening agency . . . .” (quoting Bloomv. CGood Hunor Ice Gream Co. of Baltinore,
179 Md. 384, 389 (1941)).
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t he decedent may have intentionally junped into the hole to hide
fromthe police. This possibility is also unlikely. Mdanb, Sr.,
did not |ive anywhere near the place where he died, and there is
not hi ng to suggest that he knew that a hol e existed. Mor eover ,
according to appellants' proffered evidence, it was “pitch black”
in the vicinity of the hole. If it was pitch black, it follows
that he could not have even seen the hole.* Additionally, the type
and nunber of |acerations and abrasions received by the decedent
woul d be unlikely if he intentionally junped to the bottom of the
hol e.
Appel | ees argue that the appellants were unable to prove:

[ T] he date the decedent entered the hole; the

time he entered the hole; how the decedent

cane to enter the hole (junped, tripped,

pushed, thrown, etc.); whether the decedent

was wal king or running when he entered the

hole; the direction from which the decedent

entered the hole (from Mincy Road, Martin

Lut her King Boulevard, or one of the two

sides); the physical point of entry into the

hol e; and, the manner of entry into the hole

(head-first, feet-first, etc.).

In our view, the facts that were proven were sufficient for a
jury to infer properly that the accident occurred in the manner
that the witer of the autopsy report believed it did. As
mentioned earlier, the nedical exam ner opined that the multiple
abrasions to the decedent's head and extremties were consistent
with the theory that MO anb, Sr., was running when he slamed into

t he wooden side of Hole No. 3. If he had been wal king, it seens

“The failure to cover the hole would not be the proximate cause of MC anb,
Sr."s injuries if he intentionally junped in. Hartford Ins. Co. v. Manor Inn of
Bet hesda, Inc., 335 MJ. at 159 (1994).
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unlikely that he would have had so nmany abrasions. Under sone
ci rcunstances, a body in notion tends to stay in notion; and if a
person is running down a relatively short path with a policeman
chasing him it is likely that the person will continue running
until (1) he is caught, (2) he cones to the end of the path, or
(3) sonmething stops his flight. Moreover, the fact that Mcd anb,
Sr., was running from the police at the tinme of his injury is
consistent with the fact that the orange plastic fence was broken
on the side nearest Mincy Road (the direction the decedent was
comng fromduring the chase). A jury could reasonably concl ude
that it would be unlikely that a 58", 185 pound wal ki ng man coul d
junp over a four-foot fence or that he could walk into a plastic
fence and break it clear through.

Hol e No. 3, according to appellees, was dug on August 18'".
Her man Mal one said he took the pictures of Hole No. 3 before the
accident. The pictures show that the fence was intact when the
pi ctures were taken. The fence was broken fromtop to bottom 13
hours after the chase according to Herman Mal one. This does not

necessarily nmean for certain that McCd anb, Sr., broke the fence,

but under the circunstances, a jury could infer that it is nore
probable than not that the fence was broken by Mdanb, Sr.,
i mredi ately before he fell.

It is true, as appellees point out, that a fact finder could
not infer, fromthe evidence presented to the notions court, the
exact “point of entry into the hole.” But plaintiffs/appellants

were not required to prove the exact nechanics of injury. Instead,
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for purposes of the notion —a breach of duty having been conceded
—they had the burden of proving that the failure to cover the open
hol e, nore probably than not, proximately caused McClanb, Sr.'s
drowni ng death. W concl ude that appellants net that burden.

B. Res Ipsa Loquitur

Successful reliance upon the doctrine of res ipsa |oquitur

requi res proof of each of the followng: first, a causality of a
sort that usually does not occur in the absence of negligence;
second, caused by an instrunentality wthin the defendant's
exclusive control; and finally, circunmstances indicating that the
casualty did not result fromthe act or om ssion of the plaintiff.

See Meda v. Brown, 318 M. 418, 423 (1990); Minzert v. Anerican

Stores Co., 232 Md. 97, 104 (1963).
Bur kowske v. Church Hosp. Corp., 50 M. App. 515 (1982)

i nvol ved a case where a plaintiff was injured when a bench, |ocated
in a hospital corridor, collapsed as the plaintiff sat onit. W

concluded that “res ipsa loquitur was not available . . . since the

[ bench] was not in the sole control of appellees . . . .” 50 M.
App. at 523. dven the facts presented in the case at hand, the

| ower court was correct in holding that res ipsa |oquitur was

i napplicable to this case. The area where the excavations occurred
was not within the exclusive control of any of the three appell ees.
The land was owned by Prince Ceorge's County, and none of the
appel |l ees was present on site at the tinme of injury. Absent such

“exclusive control,” the doctrine of res ipsa |loquitur was

i nappl i cabl e.

16



Aside from the above, it is crystal clear that the third

el enment of the res ipsa loquitur doctrine was also not present.
Contributory negligence “is the doing of sonmething that a person of
ordi nary prudence would not do, or the failure to do sonething that
a person of ordinary prudence wuld do . . . under the

ci rcunst ances.” Baltinore Gas and Elec. Co. v. Flippo, 348 M.

680, 703 (1998) (quoting Canpfield v. Crowther, 252 M. 88, 93

(1969)). “In order to establish contributory negligence as a
matter of |law, 'the evidence nmust show sone prom nent and deci sive
act which directly contributed to the accident and which was of
such a character as to leave no room for difference of opinion

t hereon by reasonable mnds.'” |d. (quoting Reiser v. Abranson,

264 Md. 372, 378 (1972)).
The only scenario as to how this accident took place that
nmeets the “nore probable than not” test is the one set forth in the

autopsy report that is discussed in Part 111, A supra.® Plainly,

5’'n their brief, appellants appear to concede that the scenario set forth in
the autopsy report is what happened in the instant case. Appellants argued

It is within the range of foreseeability that anyone
exercising ordinary care in the Mincy Road conmmunity woul d
run through the public right-of-way and fall into a nine
(9) foot hole where there is no warning and no cover other
than the orange nesh fence

It certainly does not appear to be foreseeable that one would run down a
narrow (one-foot wide) path at night if the path was as appellants contend —“pitch
dark.” Appellants' star witness, Herman Mal one, testified that one nmust be carefu
usi ng the path even when wal ki ng on the path during daylight hours, viz

Q [APPELLANTS COUNSEL]: Have you run through that
path during the day?

A No, | haven't. | always walk. It's a lot of |inbs
and trees and shrubberies and different things |like that,
so, basically, you have to pace yourself wal ki ng through
there and you got to go like an upgrade to get up the
hill, soit's not a flat path through there
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a person of ordinary prudence would not run down a “pitch black
path” at night, and if he/she did so, that person, as a matter of
law, would be guilty of contributory negligence. Thus, the third

el enent of the res ipsa |oquitur doctrine was not net.

We cannot, however, affirm the summary judgnent as to
liability on the basis of the decedent's contributory negligence
because that ground was not relied upon by the trial judge. Post,
349 md. at 158-59.°

C. Punitive Damages

Maxi ne Bell, in her capacity as Personal Representative of the
Estate of Mcd anb, Sr., contends that the trial court erred when it
ruled that the estate was not entitled to collect punitive damages
agai nst the defendants. The trial judge did not err in this
regard.

The Court of Appeals changed the Maryland law as to punitive

damages in the case of Omens-lllinois, Inc. v. Zenobia, 325 M.

420, 460 (1992), when it held that, in order to present a jury
issue as to punitive damages in a non-intentional tort case, the
plaintiff nust prove “evil notive, intent to injure, ill wll or
fraud.” Previously, proof of inplied malice was sufficient. Four

years after Zenobia, in Omnens-Corning Fiberglas Corp. v. Baltinore

Cty, 108 Md. App. 1, 7 (1996), we sunmarized the law in Maryl and

concerning punitive danmages, saying, in pertinent part:

SMor eover, on appeal, appellees' counsel did not argue that the court's grant
of summary judgnment should be affirned due to the decedent's contributory
negl i gence.
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1. Proof of negligence alone, no matter how
gross, wanton or outrageous, is not
sufficient to prove punitive danmages.
Zenobia, supra, 325 MI. at 463; [ACandS,
Inc. v. ]Godwi n, supra, 340 Md. [334,] 360
[ 1995] .

2. In order to justify a punitive damge
award in a non-intentional tort case, a
plaintiff nust prove that the defendant
acted with actual and not just inplied
mal i ce. Zenobi a, supra, 325 M. at 460;
U.S. Gypsum Co. [ v. Baltinobre], 336 M.
[145,] 188 [1994].

Mor eover, facts show ng actual malice nust be pleaded, and if the
case goes to trial, plaintiff nust prove entitlenent to punitive

damages by clear and convincing evidence. Scott v. Jenkins, 345

Md. 21, 29 (1997). |In the case at hand, the estate did not allege
facts that woul d show that the defendants acted with actual nalice;
in fact, the estate even characterized defendant's malice as being
“inplied.”
Appellants say in their brief, wthout any citation of
authority:
Punitive damges are available to an
injured party in a Maryland action when there
is know edge of a dangerous condition and
failure to act. In this mtter, the
[a] ppel | ees failed to cover or plate the nine
(9) foot hole and further failed to warn
McCl anb of the danger.
This is plainly not a correct statement of the current |aw I n
fact, even prior to Zenobia, when it was nuch easier for a
plaintiff to prove punitive damages, proof that a dangerous
condition existed coupled with a failure to repair the condition or

warn of dangers was generally not sufficient to prove punitive



damages —as shown in Medina, 62 Ml. App. at 251-52. |In Medina,
t he defendants dug a hole in an effort to find the source of a | eak
in an underground pipe carrying scalding (180°) water. Agents of
t he defendants, who had dug the hole, left the hole unattended.
The hol e was al so uncovered and ot herwi se unprotected even though
the defendants knew that children were playing nearby. [d. at

247-48. \Wiile the worknmen were away, a two-year-old child, who was

playing in the vicinity, stepped or fell into the water and was
severely burned. 1d. at 243. W summarized the facts in Medina as
fol |l ows:

Appel | ee presented evidence, not only that
appel l ants created a dangerous situation, but
that they created it in the presence of young
children and left it wunattended, all wth
notice that the children were attracted to the
wat er .

Ld. at 247-48.

In Medina, using the inplied nalice punitive danmage standard
(willful, wanton, or reckless conduct and/or gross negligence), we
held that the plaintiff had not proven entitlenent to punitive
damages. 1d. at 250-52. W said:

I t is clear that +the actions of
appel l ants anounted to negligence, but, based
on the standards set out in the cited cases in
the Law of Torts, both supra, we nust decide
whether that 1is *“an aggravated form of
negligence, differing in quality rather than
in degree fromordinary lack of care” and is
“nore than any nere mstake resulting in
i nexperience, excitenent, or confusion . . .;

nor e t han nmer e t hought | essness or
i nadvertence, or sinple inattention.” Law of
Torts.
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The quantity of the negligence in this
case does not change the quality of that
negligence so that it becones different from
ordinary lack of care. W hold that the
conduct of appellants in this case, while
clearly negligent, was not so extraordinary or
outrageous as to raise that conduct to the
qualitative |evel necessary to establish a
foundation for the award of punitive damages.

Medi na, 62 Md. App. at 251-52.

In the case sub judice, the breach of duty on the part of the
def endants that was assunmed — failure to cover Hole No. 3 and
failure to warn of danger —was a far | esser breach than in Medina.
After all, here it is undisputed that a four-foot orange fence was
pl aced around the hole. It follows that if the nuch nore egregi ous

breach of duty in Medina was insufficient to prove inplied malice,

the breach here would not be sufficient to prove actual malice.
D. Mdanb, Jr.'s Right to Bring a Wongful Death Action
Section 3-904(h) of the Courts and Judicial Proceedings
Article of the Maryland Code (1998 Repl. Vol.) reads:

Child of parents who have not participated
in a marriage cerenony. —For the purposes of
this section, a person born to parents who
have not participated in a marriage cerenony
wi th each other is considered to be the child
of the nother. The person is considered to be
the child of the father only if the father:

(1) Has been judicially determ ned to be
the father in a proceeding brought under
§ 5-1010 of the Famly Law Article or § 1-208
of the Estates and Trusts Article; or

(2) Prior to the death of the child:

(1) Has acknow edged hinself, in
witing, to be the father;

(i) Has openly and notoriously
recogni zed the person to be his child; or

(ti1) Has subsequently married the
not her and has acknow edged hinsel f, orally or
in witing, to be the father.
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At the tinme MO anb, Sr., died, his girlfriend, Sharon Baker,
was two nonths pregnant. Prior to McC anb, Sr.'s death, Sharon
Baker told himof her pregnancy, and Mcd anb, Sr., was delighted by
the news. Moreover, he orally acknow edged to Maxine Bell, Curtis
Mal one, and Sharon Baker that he was to becone the father of the
baby. He never, however, acknow edged paternity in witing, and he
never married Ms. Baker.

The parties are at odds over one narrow i ssue, viz: whether
Mcd anb, Sr., ever “open[ly] and notoriously recognized the person
[Md anb, Jr.] to be his child” (enphasis added) wi thin the neaning
of section 3-904(h)(2)(ii). Appellees contended that he had not.
The defendants'/appellees' argunents can be summed up as foll ows:

1. The Suprene Court has recognized that a
fetus is not a “person” within the neaning
of the Fourteenth Amendnent. Roe v. Wde,

410 U. S. 113, 158 (1973); Kandel v. \Wiite,
339 Md. 432, 442 (1995);

2. In the wongful death statute, the word
“person” is defined as “includ[ing] an
i ndi vidual, receiver, trustee, guardian
executor, admnistrator, fiduciary, or
representative of any Kkind, or any
partnership, firm association, public or
private corporation, or any other entity.”

3. If, when witing the wongful death
statute, the Legislature had intended to
allow an illegitimte posthunous child to
establish paternity by proving that
hi s/her father acknow edged paternity
whil e he/she was a fetus, the Legislature
woul d have sai d so;

4. Conspicuously mssing fromthe definition

of “person” as set forth in the wongful
death statute is the word “fetus”;
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5. The wongful deat h statute IS in
derogation of common |aw and thus nust be
strictly construed wwth the words given a

narrow construction. Carolina Freiaght
Carriers Corp. v. Keane, 311 M. 335
(1988);

6. Using a strict construction of the
statute, the word “person” as used in the
statute does not include a fetus;

7. Md anb, Sr., did not “openly and
notoriously recogni ze” any person as his
child because Mdanb, Jr., was not a
“person” at any time prior to Md anb,
Sr.'s death.

We agree with the argunents of the appellees, as did the trial
judge. W find particularly persuasive the fact that the w ongful
death statute nust be narrowy and strictly construed.

It is obvious that section 3-904(h) had two nain purposes.
First, to allow, under certain circunstances, an illegitimate child
to recover for his/her father's wongful death and, second, to
saf eguard agai nst false clains of parenthood. There is a | ogical
reason to distinguish between acknow edgnent of parenthood of a
fetus as opposed to acknow edgnent of a living child. Until the
child is born, a father has no way of informally judging the odds
of his parenthood by ascertaining whether the newborn bears any
famlial resenblance or whether he and the child possess any common
traits such as matching eye and hair color or simlar facial
features.

In its opposition to the notion for summary judgnent and in
their brief, appellants never directly discuss appellees’ argunent

that section 3-904(h)(2)(b) requires that the putative father
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acknow edge hinself to be the father of a person and that Md anb,
Jr., did not exist as a person at any tinme during MO anb, Sr.'s
life. Instead, they stress the obvious —that MC anb, Jr., was a
person when the wongful death action was fil ed.

Appel lants rely on Lopez v. Maryland State H ghway Adm n., 327

vd. 486 (1992). In Lopez, German Rodriguez was killed in an
accident while riding in a vehicle with his girlfriend, Helen
Lopez. 1d. at 488. M. Lopez was pregnhant with Rodriguez's baby
at the tinme of the accident —and she gave birth to his child eight
mont hs post-accident. 1d. Two weeks after the child was born, M.
Lopez, on behalf of her child, filed a claimwth the Maryland
State Treasurer asserting that the State H ghway Adm nistration
(“SHA") breached a duty owed to Rodriquez and caused his death.
Id. As the Lopez Court expl ai ned:

In order to pursue this claim against the
State, Lopez had to first conply with the
provisions of the Miryland Tort C ains Act
(MIcA), M. Code (1984, 1991 Cum  Supp.),
State Governnment Art., 88 12-101 et seq. Wen
the | egislature passed the MICA and abr ogat ed
the State's sovereign imunity, it inposed
certain procedural requirements that nust be
met in order to maintain a common |aw or
statutory tort claim against the State.
Section 12-106(Db) enbodies a condition

precedent to such an action: “A claimant may
not institute an action under this subtitle
unless . . . the clainmant subnmts a witten

claimto the Treasurer or a designee of the
Treasurer within 180 days after the injury to
person or property that is the basis of the
claim”

The Lopez claim was filed wth the
Treasurer on March 16, 1989 — 16 days after
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his birth and 286 days after the death of his
father. In a letter dated Septenber 1, 1989,
the State Treasurer denied his claim stating
that she believed “that the State was not at
fault” in his father's death. Approxi matel y
six nonths later, Lopez filed a wongful death
action in the Crcuit Court for Prince
George's County namng the Miryland State
H ghway Adm nistration as a defendant. The
State countered with a notion for sunmary
j udgnent arguing that Lopez had failed to file
his claimwth the Treasurer within 180 days
of his father's death and, therefore, he did
not satisfy the 8§ 12-106(b) condition
precedent to bringing the action. Judge
Joseph S. Casula felt constrained to accept
the State's contention and granted its notion
for summary judgnent, although he recognized
that this interpretation was “harsh” and
acknow edged that he would be “very happy to
be reversed” on appeal .

Lopez, 327 Md. at 489 (footnote omtted).

The question presented in Lopez was narrow, ViZz: Did the
mnor plaintiff's injuries arise at the tinme of his father's death
or at the time of the child s birth? [d. at 489-90. The SHA
argued that the wongful death claimof the mnor plaintiff arose
on the date of Rodriguez's death —and since notice had not been
given to the Treasurer wthin six nonths of that date, the m nor
plaintiff's claim should be barred. The Court held that his
injuries occurred at the time of the child' s birth and thus his
notice to the Treasurer was tinely. 1d. at 494. 1In so ruling, the
Court nentioned, in passing, that the determ nation of paternity,
pursuant to section 3-904(h) of the Courts and Judicial Proceedi ngs

Article of the Maryl and Code, had nothing to do with the issue of
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what loss or injury the child wll

at 493.

Appel | ees ar gue:

Vhi | e

it

Al though Lopez addressed the 180-day
provision to file a claimwth the Mryland
State Treasurer pursuant to MICA [ Maryl and
Tort Cains Act], the Court of Appeals does
not then deny Lopez' right to bring his action
under the Wongful Death Statute once the
initial MICA procedures are satisfied. To the
contrary, the Court of Appeals cites the
i dentical Wongful Death statutory provision
at issue in this case, 8 3-904(h). Lopez, the
Court of Appeals holds, would have to prove
pursuant to the wongful death statute that he
is the son of his father, since his parents
were unmarried. Id. at 491. The court did
not deny his right to maintain a wongful
death action although he was not a viable
fetus at the time of his father's death
Viability was irrelevant because Lopez was
born alive.

is true that the Lopez Court did not deny

plaintiff a right to bring a wongful death claim it

true

t hat

no one argued that the putative father
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suffer at his or her birth. 1d.

t he m nor
is equally

had never



acknow edged paternity of the mnor plaintiff. Lopez, therefore,
i's inapposite.’
E. Conclusion
The rulings of the trial court concerning the inapplicability

of the doctrine of res ipsa loquitur, the rejection of appellants’

punitive damage claim and the rejection of the mnor plaintiff's
wrongful death claimare affirmed. The court's grant of sunmmary

judgnent in favor of the appellees as to liability is reversed.

JUDGVENT AFFI RVED | N PART AND
REVERSED | N PART;

COSTS TO BE PAI D 50 PERCENT BY
APPELLANTS AND 50 PERCENT BY
APPELLEES.

"Appel lants filed a notion to correct the record; Heitkanp consented to the
notion, but the WSSC and Jaci failed to respond. The notion is granted for the
reasons set forth by appellants in their notion

Heitkanp filed a notion to dismss the appeal based on appellants' violations
of many of the rules governing appeals to this Court. Wiile there were indeed
nurmerous rule violations by appellants, none of them prejudi ced appell ees. Because
no prejudi ce was shown, we shall deny the disnissal notion
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