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The appel |l ant, Jeronme Bowers, was convicted by a jury in the
Circuit Court for Baltinore City of first degree assault, second
degree assault, and use of a handgun in the conm ssion of a crine
of violence. Appellant was acquitted of charges of attenpted
first degree nurder, attenpted second degree nurder, and weari ng,
carrying or transporting a handgun. After nerging the conviction
of second degree assault, the court inposed a 25 year sentence
for the conviction of first degree assault, and a consecutive
five year sentence for the handgun conviction. Appellant had
represented hinself at trial.

Appel I ant inquires on appeal (1) whether the trial court
erred by “forcing” himto represent hinself at trial despite a
failure to conply wwth Maryl and Rul e 4-215, and (2) whether the
trial court erred by refusing to grant his notion for judgnent of
acquittal on the attenpted first degree nmurder and attenpted
second degree nurder charges. W find no error, and affirmthe
judgnents of the trial court.

FACTS

Jina Jun, a carry-out restaurant enployee in Baltinore Cty,
was outside of the restaurant just before closing time on April
13, 1997, when she heard an argunent in the store. Jun testified
that she saw a man she believed to be appellant and d arence
Jones, the victim cone out of the store. She testified that the
man was pointing a gun at Jones and they were struggling. Jun

heard “about nore than five” gunshots and saw Jones and his



assailant run in opposite directions. Five mnutes |ater, Jones
returned to the restaurant bleeding and with a hole in his pants.

Jones testified that as he was about to | eave the
restaurant, appellant grabbed hi mand shot himonce in the right
thigh area. The bullet had gone into and then out of the
victims leg. Jones heard a total of “about three” gun shots.
He testified that he had never seen appellant before, and did not
know why appell ant shot him

Jones’s friend, Dwayne Newton, said that he saw appel | ant
grab Jones in the doorway to the restaurant, and then saw “big
flames go straight between them” Newton said that there were
“three or four” gunshots.

Di scussi on

Appel lant first contends that the trial court did not conply
with the requirenments of Maryland Rule 4-215(a)(3) relating to
notice of the allowable and nmandatory penalties for all crinmes
charged, and thereafter permtted himto discharge his appointed
attorney on the day of trial, without allowing himto retain
anot her attorney. Appellant argues that he was not advised of
the all owabl e penalties or nmandatory penalties for two of the
charged crimes at his very first appearance in court w thout
counsel in accordance with Rule 4-215(a)(3). Appellant asserts
that he is therefore entitled to a new trial.

Appel I ant al so contends that the trial court erred by



refusing to grant his notion for judgnent of acquittal as to the
attenpted first degree nurder and attenpted second degree nurder
counts. Appellant acknow edges that the jury verdict acquitting
hi m of those charges rendered any error harm ess as to those
counts, but asserts that the erroneous subm ssion of those counts
to the jury may have resulted in a conprom se verdict affecting
the jury’s consideration of the remaining counts. For this
reason, appellant seeks a new trial.

A. Appearances Before the Crcuit Court

On July 23, 1997, appellant first appeared in court, wthout
a lawer, for his arraignnent. At this tinme, he was advised of
all allowable penalties and nandatory penalties relating to the
six crimes charged in the case, w thout consideration of any
enhancenent of penalties that m ght occur at sentencing due to
the fact that appellant had previous convictions on his record.
On this date, appellant was told in part that he would face a
maxi mum of 25 years for a conviction of first degree assault,
between five and 20 years for a conviction of using a handgun in
the comm ssion of a crime of violence, and a maxi mrum of three
years for wearing, carrying or transporting a handgun. Appell ant
was infornmed that a sentence for use of a handgun in commtting a
violent crime would be served without the availability of parole

during the first five years.



On August 13, 1997, appellant appeared in court for a
“rearraignnent.” Appellant clainmed, as he did on his first
appearance, that he would be represented by a privately retained
attorney, although again no defense attorney appeared on his
behal f. Appellant stated that he was not prepared on this date
because he had m sread the date on his subpoena. The court
determ ned that appellant had waived his right to counsel at
arraignment and set a trial date.

On Cctober 27, 1997, the scheduled trial date, appellant
appeared for a third tinme in court wthout counsel. Appellant
claimed his efforts to retain private counsel had failed, and he
requested representation by the Ofice of the Public Defender.
The court determ ned that appellant had not effectively waived
his entitlement to representation by the Public Defender. At
this hearing, the court informed appellant for the first tinme in
open court that the State had filed a notice of additional
penal ti es, under which the maxi num possi bl e sentence for wearing,
carrying or transporting a handgun woul d be increased fromthree
to ten years, with a mandatory m ni nrum sentence of one year.!?
The case was continued, in part to allow appellant to request
representation by an attorney fromthe Ofice of the Public
Def ender. Thereafter, the case was scheduled for trial on

Decenber 15 and an attorney fromthe Public Defender’s Ofice was

1 See MI. Code (1957, 1996 Repl. Vol., 1998 Cum Supp.), Art.
27 § 36B(b)(2).



assigned to appellant’s case.

On Decenber 15, 1997, appellant appeared for trial wth an
attorney fromthe Ofice of the Public Defender. The attorney
for the State inforned appellant again of the enhanced penalty
for the handgun charge, and then stated,

The ot her enhanced penalty served upon
the defendant is if he is convicted of a
crime of violence in this case or the charge
of use of a handgun in conm ssion of a crine
of violence in this case, that he wll be
sentenced —and this is a nmandatory sentence,
not within the court’s discretion —that the
defendant will receive whatever sentence he
receives for that crinme of violence, but he
w Il have to serve the first ten years of
that w thout parole.

Appel l ant then attenpted to informthe court of his
di ssatisfaction with his attorney’s handling of pre-trial
notions. The foll ow ng occurred:

THE COURT: Do you want to be
repr esent ed?

[ THE DEFENDANT]: I'mtelling you the
reason why.

THE COURT: You do not have the privilege
of deciding who your public defender will be.
You either want to be represented or you
don’t.

[ THE DEFENDANT] : | want representation,
but I want to discuss why | do not want to be
represented by her.

THE COURT: You don’'t want a | awer?

THE DEFENDANT: | don’t want to be
represented by her, particularly.

THE COURT: Al right. Put it on the
record.

Appel I ant then detailed his perception that his appointed

attorney had acted unprofessionally toward him had refused to



present pre-trial notions that he had worked on, and woul d not
assist himto press crimnal charges agai nst anot her person.
Appel lant’ s colloquy with the court then conti nued:

THE COURT: | find no major or just
reason to discharge your |awer. You want a
| awyer to represent you in the trial?

THE DEFENDANT: Yes, | do, but | don’'t
want any i nproper representation.

THE COURT: First of all, stand up for a
m nut e.

This is your lawer. She is in this
case. She is ready to represent you. Do you
want her to represent you or not?

THE DEFENDANT: | don’t want her.

THE COURT: Al right. Let’s pick a

jury.
After a recess, the case proceeded to trial wth appellant
representing hinself throughout trial and sentencing.?

B. Waiver of Counsel —Rule 4-215

Rul e 4-215(a) provides:

(a) First appearance in court w thout

counsel. At the defendant’s first appearance
in court without counsel, . . . the court
shal | :

(1) Make certain that the defendant has
recei ved a copy of the chargi ng docunent
containing notice as to the right to counsel.

(2) Informthe defendant of the right to
counsel and of the inportance of assistance
of counsel.

(3) Advise the defendant of the nature
of the charges in the chargi ng docunent, and
the al l owabl e penalties, including nmandatory
penalties, if any.

(4) Conduct a waiver inquiry pursuant to
section (b) of this Rule if the defendant
indicates a desire to waive counsel

2 Appellant is represented on this appeal by an attorney from
the O fice of the Public Defender.
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(5) If trial is to be conducted on a
subsequent date, advise the defendant that if
t he defendant appears for trial wthout
counsel, the court could determ ne that the
def endant wai ved counsel and proceed to trial
with the defendant unrepresented by counsel.

The clerk shall note conpliance with
this section in the file or on the docket.

Subsection (e) provides,

(e) Discharge of counsel —Wiiver. |If a
def endant requests perm ssion to discharge an
attorney whose appearance has been entered,
the court shall permt the defendant to
explain the reasons for the request. |If the
court finds that there is a neritorious
reason for the defendant’s request, the court
shall permt the discharge of counsel
continue the action if necessary; and advi se
t he defendant that if new counsel does not
enter an appearance by the next schedul ed
trial date, the action will proceed to trial
with the defendant unrepresented by counsel.
If the court finds no neritorious reason for
t he defendant’ s request, the court may not
permt the discharge of counsel w thout first
inform ng the defendant that the trial wll
proceed as scheduled with the defendant
unrepresented by counsel if the defendant
di scharges counsel and does not have new
counsel. If the court permts the defendant
to di scharge counsel, it shall conply with
subsections (a)(1)-(4) of this Rule if the
docket or file does not reflect prior
conpl i ance.

Subsections (b), (c) and (d) pertain to the express waiver of
counsel, waiver by inaction in District Court, and waiver by
inaction in Crcuit Court, respectively. Subsections (b), (c),
(d), and (e) all simlarly require conpliance with the
protections of subsection (a) before a court may determ ne that

defendant may relinquish the right to an attorney.



Appel I ant focuses on the | anguage of subsection (a)(3),
contendi ng that the additional and mandatory penalties that were
based on his prior convictions are “all owabl e’ or “mandatory”
penal ties contenplated by the Rule, and that he should have been
informed of the full extent of such enhanced penalties upon his
first appearance in court wthout representation. Appellant does
not dispute that he was fully advised of these enhanced penalties
before the discharge of his attorney on the eve of trial.
Appel I ant al so does not separately challenge the propriety of the
di scharge of his counsel or the trial court’s decision to proceed
to trial shortly thereafter. Finally, appellant does not dispute
that he was properly inforned of all of his other rights under
section (a) during his first appearance in court. Appellant
contends only that the asserted violation of Rule 4-215(a)(3)
mandates a new trial of the charges of which he was convicted.
Appel lant inplies that the arraignnment judge s failure to advise
himfully of his rights under section (a) upon his very first
appearance in court either can not be cured, or was not cured in
this case until the day of trial, and thus in sonme way infected
hi s di scharge of defense counsel

The | anguage of Rule 4-215(a), mandating that its
advi senents be given on the first appearance of an unrepresented
defendant, will normally produce error when a defendant is not
initially advised under the Rule and, thereafter, does not obtain
counsel. In the present case, appellant was represented by
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counsel at sone point prior to and on the day of trial and, in
open court, received all of the advice potentially due to him
under section (a) before discharging his attorney. The discharge
of appellant’s attorney and waiver of his right to counsel
therefore conplied with the mandate of section (e) that the court
ensure there has been conpliance wth subsections “(a)(1)-(4).

if the docket or file does not reflect prior conpliance.” On
the peculiar facts of this case —where a def endant appears
initially without counsel, the requirenments of section (a) are
substantially conplied with, and the defendant thereafter obtains
counsel but then discharges counsel before trial —we concl ude
that non-conpliance with the timng of all advisenents required
under subsections (a)(1l)-(4) does not constitute error if the
defendant is fully advised under those subsections before counsel
is discharged. G ven our conclusion, it is unnecessary to decide
whet her appellant was entitled to notice of enhanced penalties
under recidivismstatutes at his first appearance in court
wi t hout counsel .?

To conclude that a failure to conply literally with 4-215(a)

% We note that Rule 4-245, entitled “Subsequent offenders,”
requires that notice be given to crimnal defendants of alleged
previous convictions, when such convictions are asserted as the
basis either for allowable additional penalties or nmandatory
penal ti es. The notice of previous convictions is required at
varying times prior to trial, sentencing, or acceptance of a plea
of guilty or nolo contendere, depending on the circunstances, and
is different in substance and purpose fromthe notice of potential
penal ti es mandated by Rul e 4-215.

-9 -



upon an unrepresented crim nal defendant’s first appearance in
court is always error would render certain | anguage of Rule 4-
215(b) surplusage. Section (b) pertains to an unrepresented
crim nal defendant who wi shes expressly to waive the right to
counsel. Since subsection (a)(4) requires conpliance with the
express wai ver provisions of section (b) if a defendant wi shes to
wai ve counsel on his or her first appearance in court, the
| anguage of section (b), standing alone, applies to express
wai vers that do not occur on a defendant’s first day in court.
Section (b) requires in part that

[i]f the file or docket does not reflect

conpliance wth section (a) of this Rule, the

court shall conply with that section as part

of the waiver inquiry.
| f any nonconpliance with section (a) constituted error, there
woul d be no need subsequently to ensure that section (a) is
conplied with before a court could accept an express wai ver of
counsel under section (b). Rule 4-215is, in this respect,
anbi guous.

We need not view Rule 4-215 in isolation, but may read it

“in light of the full context in which it appears, and in |ight

of external manifestations of intent or general purpose avail able

t hrough other evidence.” State v. Bell, 351 Md. 709, No. 3,

Septenber Term 1998, slip op. at 8 (filed Nov. 17, 1998) (citing

Stanford v. Marvland Police Training & Correctional Commin, 346

Md. 374, 380 (1997)). See also Kaczorowski v. Mayor of
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Baltinore, 309 Md. 505, 514-15 (1987). A review of the

devel opment of Rule 4-215 indicates that the tim ng of advisenent
of the potential punishnment for each crinme upon a defendant’s
first appearance in court is not an enhanced protection afforded
to defendants, but a tool designed to pronote econony of judicial
resources. Rule 723, the predecessor to Rule 4-215, contained an
anal ogous inquiry and advi senent of rights and potenti al

penal ties.

I n debating changes to Rule 723 in 1982, as part of the
redesi gnation that woul d produce substantially the Rule in force
t oday, * the Rules Conmittee considered the point in tine at which
t he advi senent of rights and penalties should be given. 1In an
early draft of the new Rule, an advisenment of certain rights
apparently woul d have been required whenever a defendant appeared
w t hout counsel w thout previously having waived the right to
counsel, while an advi senent of penalties was apparently required
only as part of the procedure for an express wai ver of counsel.
See Md. Court of Appeals, Standing Coorm on Rules of Practice and
Procedure (“Md. Rules Conm”), M nutes of Septenber 10-11, 1982,
p. 71. According to the mnutes of the conmttee neeting, Judge

McAul i ffe inquired whether the proposed Rul e

4 Subsection (a)(3) was anended on April 7, 1986, effective
July 1, 1986, by the deletion of “or mninmuni follow ng the word
“mandatory.” OQther anendnents nmade on this date and on My 9,
1991, do not bear on the substance of the Rule that pertains to
t he present case.
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intends the waiver inquiry to be nade every
tinme the defendant appears in court wthout
counsel, or only on the first occasion he
appears without a lawer. [Judge MAuliffe]
noted that under current Rule 723, when a
def endant appears in court wthout a | awer
but is not waiving his right to counsel, the
court nust advise the defendant of several
specified matters. |If the defendant
thereafter appears at trial w thout counsel,
the court can find a waiver. . .

Judge McAuliffe stated that what worries
the court is the defendant who doesn’t want
to waive his right to counsel but is using
the right and the safeguards to abuse the
system The Court needs to be able to find a
wai ver and curtail these abusive tactics.

Judge McAuliffe reiterated that under
current practice, once the inquiry is
properly done and the record so reflects, it
does not have to be redone.

M. Jones questioned how the judges
presi di ng at subsequent hearings can be sure
the original waiver is still effective, i.e.
how much of the litany needs to be repeated
on subsequent occasions. Judge Proctor
stated that the judge presiding at a |l ater
heari ng cannot be sure the judge presiding at
the hearing where the inquiry was nade
covered all the bases.

Judge McAuliffe comrented that
protection is afforded the subsequent judge
through the State’s Attorney’s Ofice. If
the first judge m ssed sonething, the State’'s
Attorney will note it and will informthe
next judge of the om ssion so that it can be
rectified. He asserted that if the defendant
is fully advised of his rights at his initial
appearance w t hout counsel, the trial judge,
at the commencenent of the trial, can sinply
determine if there is a good excuse for the
def endant’ s appearing w thout a | awyer.

Thus, if there is a prior waiver, the court
can nmake sure it sticks where no good excuse
dictates otherwise. And where there is no
prior waiver, the court can find one by

i nexcusabl e i naction.

MI. Rules Coom, M nutes of Septenber 10-11, 1982, pp. 73-75.
- 12 -



Thereafter, Judge MAuliffe suggested that section (a) be limted
to a defendant’s first appearance w thout counsel. 1d. at 76.

At a subsequent neeting, an anended draft of the Rule was
considered. In this draft, section (a) was titled, “First

Appear ance Wthout Counsel,” and the proposed | anguage of this
section, by the end of the neeting, was substantially the sane as
it is today. See MI. Rules Coom, M nutes of Novenber 19-20,
1982, p. 46.

In short, the Rules Conmttee recommended that the Rule 4-
215(a) advisenent of rights and penalties be conducted upon a
defendant’s first appearance in court so that a subsequent judge
woul d have greater power to “curtail . . . abusive tactics.” It
was contenpl ated by the Conmttee that if part of the litany were
omtted, the State could point out the problemto a subsequent
judge “so that it can be rectified.” Under the other sections of
the Rule, the problemwould have to be corrected before a waiver
or discharge could be found.

The Maryl and cases cited by appellant are distingui shable

fromthe present case. Appellant cites Smth v. State, 88 M.

App. 32, 42 (1991), and Parren v. State, 309 Md. 260 (1987), for

the proposition that Rule 4-215 is one of the “precise rubrics
that the courts are required to follow.” The two defendants in
Parren were represented by counsel on their first appearance in
court, but thereafter expressly waived their right to counsel and
def ended thenselves at trial. Parren, 309 Ml. at 266-67. The
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Court of Appeals was faced with decidi ng whether the defendants’
express waivers were rendered ineffective by the fact that there
was “nothing in the record to establish that the defendants were
told by the court or by counsel of the penalties involved.” 1d.
at 276. Such notice apparently was never given. In discussing
the wai ver inquiry that was conducted before Parren and his co-
def endant Bright waived counsel, the Court of Appeals stated, “in
the contenplation of all of the circunstances under which the
wai vers were tendered, one would be hard pressed to concl ude
that, as a practical matter, neither Bright nor Parren [knew
what he was doing or that the choice of either for self-
representati on was not made with eyes open.” [d. at 275.
Nevert hel ess, the Court remanded the case in part due to the
failure of the attorneys or trial court to notify the defendants
of the allowable and maxi num puni shnents. After citing federal
cases interpreting the right to effective assistance of counsel,
the Court stated, “This Court obviously shares the regard for the
vital part which know edge of the allowable penalties by the
def endant plays in the determ nation of the effectiveness of a
wai ver of counsel.” |d. at 282. The Court then held that the
failure to conply with Rule 4-215(a)(3) “rendered [the
def endants’] waivers of counsel ineffective and that the court
erred in accepting the waiver of each of themas freely and
voluntarily made.” [1d.

Chi ef Judge Murphy and Judge McAuliffe joined wth Judge

- 14 -



Rodowsky in his dissent fromthis portion of the majority
opi ni on. Judge Rodowsky noted that, when no sanction for
nonconpliance with a rule is prescribed, Rule 1-201(a) allows a
court to conpel conpliance with a rule, or “determ ne the
consequences of the nonconpliance in light of the totality of the
circunstances and the purpose of the rule.” Parren, 309 Ml. at
283 (Rodowsky, J., dissenting) (quoting Rule 1-201(a)). On the
facts in Parren, Judge Rodowsky concl uded that “[b]ecause the
purpose of Rule 4-215 is to inplement the constitutional rights
to counsel and to self-representation, and because the totality
of the circunstances in this case shows that those rights were
preserved, there is no need to renmedy the technical violation of
the rule.” |1d. at 284.

Parren did not involve a violation of Rule 4-215(a), but an
i nproper di scharge and wai ver of counsel due to the trial court’s
failure to conply with the mandate of those sections that the
advi senments contained in section (a) be given at a | ater stage.
Because the error in Parren affected the actual waiver of
counsel, it was far less technical than the alleged violation in
the case at bar.

The ot her cases cited by appellant reinforce our concl usion.

In Smth v. State, a defendant appeared w thout counsel in

circuit court, received at best a partial advisenent of his
rights under Rule 4-215(a), and thereafter was found to have
wai ved his right to counsel by inaction. See Smth, 88 M. App.
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at 40-42. In light of the fact that, after nonconpliance with
Rul e 4-215(a), there was no inquiry at all to determ ne whet her
appel I ant woul d knowi ngly and voluntarily waive his right to
counsel, we held that it was error for the trial court
subsequently to have found a wai ver by inaction under Rule 4-
215(d). 1d. at 42.

In Smth, we explicitly relied on the simlar case of Evans
v. State, 84 Md. App. 573 (1990). Evans also involved a waiver
of counsel by inaction after nonconpliance with Rule 4-215(a)
upon the defendant’s initial appearance in circuit court. W
concluded that the trial court “erred when it required appell ant
to be tried without counsel w thout properly advising himat his
first appearance in court or conducting a proper waiver hearing.”
Evans, 84 Ml. App. at 574 (enphasis added). W explained: *“It
was thus appropriate for trial to proceed with appell ant
unrepresented only if appellant explicitly waived counsel.” [|d.
at 580-81. In both Smth and Evans, a violation of 4-215(a)
infected a determ nation of waiver by inaction, but under the
sane reasoni ng woul d not have affected a defendant’ s express
wai ver or discharge of counsel

More recently, in Moten v. State, 339 Ml. 407 (1995), the

Court of Appeals considered a trial court’s failure to advise a
def endant of the penalties he could receive if convicted, after
he expressed a desire to represent hinself at trial. The

def endant appeared for trial with a |lawer, but asked to waive
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his right to counsel, and proceeded to trial wthout
representation. Mten, 339 Ml. at 408. The defendant was
thereafter convicted by a jury. 1d. The Court of Appeals held

that, “under Parren v. State, 309 Md. 260, 523 A . 2d 597 (1987),

harm ess error analysis is inapplicable to a violation of
Maryl and Rul e 4-215(a)(3), and Moten is therefore entitled to
reversal of his conviction and a new trial.” 1d. at 409.

O course, the Court could not have been referring to a pure
viol ation of Rule 4-215(a)(3), which, standing al one, applies
only to a defendant’s first appearance in court w thout counsel.
Al t hough it is unclear whether Mten was represented upon his
first appearance in court, on the day at issue in the case, the
day of trial, Moten initially appeared with a lawer. 1In failing
to advise Moten of the allowable penalties for the crines
charged, the trial court may have violated Rule 4-215(b) or Rule
4-215(e), as those rul es mandate subsequent conpliance with 4-
215(a)(3), but an initial advisenent under Rule 4-215(a)(3) was
not at issue in the case.

I nstead, the Court stated it had previously found in Parren
that “the trial court erred when it accepted the defendants’
wai vers as freely and voluntarily nmade w thout first advising
defendants as to the charges and penalties they faced.” 1d. at
411 (citing Parren, 309 Mi. at 282, 523 A 2d at 608). This
central concern, that a full advisenent of penalties be given
before a waiver is accepted, accords with our |anguage in Evans,
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supra.

C. Concl usion

Rul e 4-215, read as a whole, enploys a single waiver inquiry
that nust be conplied with at |east once before a waiver or
di scharge of counsel may be found. Section (a) of the rule,
standi ng alone, is not a waiver inquiry, but enables a trial
court to enploy the other sections of the rule efficiently to
achieve a waiver of the right to counsel or discharge of existing
counsel. For this reason, Rule 4-215(a) should al ways be
foll owed upon a crimnal defendant’s first appearance in court
wi t hout counsel

In the present case, appellant does not dispute that he was
fully advised of the maxi mum enhanced penalties allowed for the
crinmes charged before he di scharged his appoi nted counsel and
before he was tried. Appellant’s decision to discharge his
attorney and represent hinself was not affected by a | ack of
appreciation for the maxi num penalties he could receive if
convi cted, but apparently was made voluntarily and with an
appreci ation of the consequences. It is undisputed that the
trial court’s discharge inquiry conplied with Rule 4-215(e). The
actions of the trial court, taken as a whole, thus conplied with
Rul e 4-215. Alternatively, any error due to nonconpliance with

subsection (a) was purely technical at best and harm ess beyond a

reasonabl e doubt. See Dorsey v. State, 276 Md. 638, 659 (1976)
(announci ng the standard for harm ess error in a crimnal case).
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A new trial would convey no practical benefit to the
appel l ant other than a second chance to defend against the crines
for which he was duly convicted. On the facts of this case, we
refuse to grant appellant’s request.

.

We also find no nerit in appellant’s contention that he
shoul d be granted a new trial because the trial court erroneously
denied his notion for judgnent of acquittal, and then submtted
counts to the jury that prejudiced its verdict as to the assault
and handgun counts of which appellant was ultinmately convi ct ed.
Appel l ant cites several cases wherein the State had failed to
produce sufficient circunstantial evidence to satisfy the intent
el emrent of attenpted nurder. He argues that there was no
evi dence to show that death was a probabl e consequence of firing
several shots because nost of the shots m ssed the victimand
only one bullet struck the victimin the thigh. W do not reach
t he substance of appellant’s notion for judgnent of acquittal
bel ow, because we conclude that the subm ssion of the attenpted
mur der and handgun counts to the jury, if erroneous, was harnl ess
beyond a reasonabl e doubt under the Dorsey standard. 276 M.

638, 659 (1976).
Appel I ant argues that the opinions of the Court of Appeals

in Sherman v. State, 288 Md. 636 (1980), and Brooks v. State, 299

Md. 146 (1984), support his conclusion that it would be



i npossi ble to declare any error by the trial court harmnl ess
beyond a reasonable doubt. In Sherman, the trial court had
granted a notion for judgnent of acquittal as to two counts of
the indictnment, but permtted these “dead counts” to be taken
into the jury roomalong with three remaining, active counts.
Sherman, 288 M. at 638. The Court of Appeals determ ned that
this action violated Rule 758(a), in force at that tinme, and that
the violation could not be cured through cautionary instructions.
Id. at 641.

The defendant in Brooks was convicted of robbery with a
deadl y weapon, conspiracy to commt arned robbery, and carrying a

deadly weapon with the intent to injure. Brooks, 299 Ml. at 151.

The trial judge had granted Brooks’s notion for a judgnent of
acquittal at the close of the State’s evidence as to the
conspiracy count, but then reconsidered its ruling and denied the
motion. 1d. at 152. The Court of Appeals determ ned that the
subm ssion of the conspiracy count to the jury violated

Maryl and’ s conmon | aw prohi bition agai nst double jeopardy. 1d.
at 155. Wth little acconpanying discussion, the Court concl uded
that the subm ssion of the conspiracy charge al so brought into
guestion the validity of the remaining judgnents. 1d. at 156-57.
Thus, both Sherman and Brooks involved the potential taint of

pl aci ng “dead counts” before the jury, counts of which the

def endants had al ready been acquitted as a matter of |aw.

The defendant in Poole v. State, 295 M. 167 (1983), was
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convicted of the nurder of MaclLarty, a pharnmaci st whose pharmacy
was robbed by the defendant, felony nurder of a co-assailant who
was killed by MacLarty, robbery with a dangerous weapon, and use
of a handgun in a crinme of violence. Poole, 295 Md. at 171. The
Court of Appeals reversed the felony nmurder conviction in |ight

of the intervening case of Canpbell v. State, 293 Ml. 438, 452

(21982) (“[Crimnal culpability ordinarily shall not be inposed
for lethal acts of nonfelons that are not commtted in
furtherance of a common design.”), but determ ned that the

subm ssion of the remaining counts to the jury was not affected
by the felony nmurder count. [d. at 174-75. |In distinguishing

Sher man, the Pool e Court stated that,

al t hough the jury was allowed to take the
indictnment into the jury roomduring

del i beration, there were no “dead” counts in
the indictnment. Poole had not been acquitted
on any of the counts. The indictnent against
hi m charged himw th, inter alia, the nurder
of [his co-assailant] and use of a handgun in
the comm ssion of a felony. Accordingly,
these counts were properly submtted to the

jury.

ld. at 174. The Court added that each count in an indictnent is

regarded as a separate indictnment, quoting State v. Mul den, 292

Ml. 666, 681 (1982), and that it is the responsibility of the
jury “to consider each count and nake a determ nation as to guilt
or innocence thereon w thout consideration of any other count.”
Pool e, 295 Md. at 174-75.

The present case is very simlar to the recent case of
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Braxton v. State, 123 Md. App. 599 (1998). In that case, the

def endant was convicted of, inter alia, murder and armed robbery.

See Braxton, 123 Md. App. at 609. Braxton had noved for a

judgnment of acquittal on attenpted carjacking charge, which was
deni ed, but he was later acquitted of that charge. 1d. at 653.
Braxton argued that the subm ssion of the carjacking charge to
the jury was erroneous, and that it tainted the jury’'s
consideration of the remaining charges. See id. W pointed out
t hat

there is nothing in the record to indicate
that, in acquitting appellant of attenpted
arnmed carjacking, the jury was sonehow
inproperly influenced in its verdict as to
the nurder conviction. To the contrary, the
jury’s disposition of the carjacking charge
suggests that it carefully considered the

evi dence and the judge's instructions as to
the law. Further, the evidence with regard
to the carjacking and nurder charges was
precisely the sane. Therefore, this is not a
case in which the jury was prejudiced by
heari ng evidence that it otherw se woul d not
have heard, but for the court’s decision to
permt the carjacking case to go to the jury.

Id. at 654. See also Comi v. State, 26 Mi. App. 511 (1975)

(although trial court erred in submtting particular charge of
recei ving stolen goods to the jury, error was corrected by the
jury verdict of acquittal as to that count and did not affect the
remai ni ng counts).

The above reasoning applies in the present case, in which
t he sanme evi dence served to support the attenpted nurder and
assault counts. The nurder counts were not dead —appell ant had
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not been acquitted of them previously. Furthernore, the jury was
instructed that “each question nust be considered separately and
you nust return a separate verdict as to each question, as to
each charge.” In fact, in response to a witten question by the
jury, the jurors were asked to reenter the courtroom and were
again instructed, “You nust consider each charge separately and
return a separate verdict as to each charge.” Having again
received this instruction, the jury rendered its verdict on the
sanme day, w thout further questions. W presune the jury heeded
the court’s instructions. Finally, there is no evidence that the
jury was inproperly influenced by the nmurder counts; instead, as
in Braxton, the jury's acquittal on certain counts evinces
careful consideration of the evidence and instructions on the

| aw.

JUDGVENTS AFFI RVED
COSTS TO BE PAI D BY
APPELLANT.



