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Donal d Kent W1 son, appellant, was convicted by a jury in the
Crcuit Court for St. Mary’'s County of driving under the influence
of alcohol (“DU”) and making an unsafe |ane change.! W]Ison was
sentenced as a second offender to one year of incarceration, with
wor k rel ease. For purposes of sentencing, the court nerged the
unsafe | ane changi ng conviction with the DU offense. On appeal,
appel l ant presents two issues:

| . Did the trial court err in permtting the arresting

officer to testify that, based on the results of a
hori zontal gaze nystagnus test, he believed that

appellant was “intoxicated” and that his blood
al cohol content was “probably point one zero or
hi gher”?

1. Was appellant inproperly sentenced as a second
of f ender ?

We answer the first question in the affirmative. Therefore,
we shall reverse the judgnent of conviction for the DU offense
only, and remand for further proceedings. In light of our
di sposition, we need not consider the second issue.

FACTUAL SUMVARY

Early on the norning of May 31, 1997, Trooper Roger Rednond
was on routine patrol, traveling westbound on Maryl and Route 246,
near Lexington Park. At approximately 1:30 a.m, a Ford pick-up
truck caught the trooper’s attention. The truck, which was

travel i ng west bound on Route 246, was in | ane nunber one, which the

! The jury acquitted appellant of the offense of driving
while intoxicated. WMreover, at the end of the State’s case, the
court granted a notion for judgnent of acquittal as to driving in
violation of a driver’s license restriction.



trooper also referred to as the left and the fast lane. The truck
made an “abrupt jerk to the right,” as if it were changing | anes.
When the truck was partly in |lane nunber two, also referred to as
the slowor right lane, it drifted back into the left |lane. After
that, the truck made another “erratic” |ane change into the right
| ane, without signaling, nearly striking the curb. 1In describing
t he movenent of the truck, Trooper Rednond said it was “as if to
avoid an animal, for exanple ... very quick, erratic.”

Based on his observations, Trooper Rednond determned to
follow the truck in his marked patrol vehicle. W t hout
accel erating, the trooper gained on the truck, which was traveling
bel ow the posted speed limt. When Trooper Rednond was within
several feet of the truck, it nade another erratic | ane change into
the left lane. 1In doing so, the truck nearly struck the front of
the police car. Trooper Rednond then pulled the truck over to a
par ki ng | ot and approached the vehicle, which had two occupants.

Appel lant was identified as the driver of the truck. Steven
G ngery was the passenger in the vehicle. Trooper Rednond advised
appel l ant that he stopped the truck because of the erratic |ane
change and asked himfor his |license and registration. The trooper
noticed that appellant was “very clunmsy, very slow with his
movenents.” Although appellant’s driver’s license was visible in
his wallet, appellant “funbled” and flipped past it. After twenty
to thirty seconds, Trooper Rednond pointed out the license to
appel l ant, who “clunsily” renoved it.
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The trooper detected a “very strong” odor of al cohol and asked
appel lant if he had been drinking. Appellant did not respond. As
appel | ant stepped out of the truck, however, Trooper Rednond
determ ned that the odor of alcohol was comng fromappellant. The
trooper acknow edged that although appellant was “very slow with
his novenents,” he did not “fall over” when he exited his vehicle.

Trooper Rednond wanted appellant to perform three field
sobriety tests while on the level, paved parking lot. The first
was the horizontal gaze nystagnus (“HG\') test. The police officer
explained that it is used to evaluate certain involuntary, jerking
optical novenents, indicative of one' s alcohol content. Over
objection, Trooper Rednond was qualified as an expert in
adm ni stering and evaluating the results of the HGN test. The

follow ng colloquy is rel evant:

THE COURT:

(At the bench) You are sayi ng he IS certified in
admnistering this test. You need to |lay sone
nmore foundation as to exactly what you went
into as far as — | think he has testified
that he is certified in the test. You need to
determ ne whether or not he is certified, that
allows himto not only admnister the test but
to also interpret the results of the test.
You need to get into a little bit of that
before |1 allow you to talk about what it
nmeans.

PROSECUTOR: Ckay.

(Open court)
Oficer, let’'s back up for a mnute to

the training you received from the
Maryl and State Police with regard to the
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HG\. You were trained to adm ni ster the
test, correct?

REDMOND: Yes, ma’ am

PROSECUTOR: And certified to admnister it?

REDMOND: Yes, ma’ am

PROSECUTOR: Were you trained to interpret the results of
the test?

DEFENSE COUNSEL.: | woul d object.

THE COURT: Overrul ed.

REDMOND: Yes, ma’am we were trained to a certain
extent as to howto interpret the results. W
were given an accuracy, a point of accuracy |
should say in the interpretation that if there
i's an nystagnys [sic] present, that the nunber
| believe was between 70 and 80 percent
accurate with that test alone, with no other
test al one. Hori zontal gaze-nystagnys [sic]
woul d be 70 to 80 percent accurate on its own.

DEFENSE COUNSEL.: | woul d object and nove that that be

stricken.

THE COURT: Overrul ed.

PROSECUTOR: O ficer, were you —- you were taught to

REDMOND:  Yes,

PROSECUTOR:

REDMOND

PROSECUTOR:

interpret these results; is that correct?
M’ am

And in fact you were —- did you actually
have to perform this test on various
subj ects who had al ready been det erm ned,
previously determned to be at various
| evel s of intoxication?

Yes, ma’ am

In fact, that is what the certification
is all about?



REDMOND: Yes, nmm’ am

PROSECUTOR: Tell the jury what it is exactly that you
have to do to get certified[.]

DEFENSE COUNSEL: bj ect i on.

THE COURT: Overrul ed.

REDMOND: What we do at the Maryland State Police
Acadeny for this particular part of the
course. There are several sunmmrer

troopers, sonme are troopers, sone are
civilian enployees of the state of
Maryl and. They cone to the State Police
headquarters where our training 1is
conduct ed. Each is admnistered a
certain anount of an al coholic beverage.
The al cohol content of their blood is
predet erm ned by such neans as PBT s and
ot her instrunents which we use to neasure
al cohol content of soneone’s blood. W
adm ni ster these field sobriety tests to
t hese test subjects. W are not told
ahead of tinme what their alcohol |evel
is. W nust try to determ ne whether or
not this person is intoxicated based on
the field sobriety tests we were taught
to admnister to them

PROSECUTOR: And is there a certain | evel of accuracy
you have to achi eve before you are passed
and certified in the testing?

REDMOND: Yes, ma’am | believe we were one hundred
percent accurate in each and every
subj ect .

PROSECUTOR: Is that what you had to be to be
certified?

REDMOND: |’ m not sure that you had to be, but I
know that | was.

DEFENSE COUNSEL: | object and ask that it be

stricken.
THE COURT: Overrul ed.



PROSECUTOR: At this time | would like to ask the
court to qualify the witness as an expert
in the adm nistration of the [HG\] test
and the interpretation based on his
training in this matter.

| would also ask the court to take
j udi ci al notice of the scientific
reliability of the test as stated
in...Schultz versus State.

* %
THE COURT: | s there any objection?

DEFENSE COUNSEL: Yes, Your Honor.

THE COURT: The court will find that the witness is

an expert in the admnistering and al so
evaluating the results of the horizontal
gaze-nystagnys [sic] test and allow him
to gi ve opi ni ons concer ni ng t hat
particul ar test over objection.

* * %
PROSECUTOR: O ficer, based on your admnistration, in
your training on t he area of

adm ni strating and evaluating the results
of tests, and based on your observations
of the defendant’s results in that test
that night, do you have an opinion as to
sone - as to sone degree of accuracy of
his | evel of intoxication?

REDMOND: Yes, ma’am | do believe that the
def endant was -

DEFENSE COUNSEL.: | woul d object.

THE COURT: Overrul ed.

PROSECUTOR: What is that opinion, officer?

REDMOND: | believe that he was driving while
i nt oxi cat ed. That his blood al cohol
content was probably point one zero or
hi gher .
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DEFENSE COUNSEL.: | would object and nove that it be
stricken.

THE COURT: Overrul ed.
(Enphasi s added).

The trooper testified that he perfornmed three separate
components of the HGN test. Using a maglight for illumnation, the
trooper asked appellant to follow the trooper’s fingertip as it
passed |left to right in front of appellant’s eyes. According to
the trooper, “[t]he eye should be able to follow w thout any type
of erratic novenent.” Trooper Rednond clainmed that, unlike normal

eyes, appellant’s eyes were unable to follow the |ight wthout

erratic novenent. |Instead, as appellant’s eyes followed the |ight,
t he trooper observed that they were “very jerky and erratic.” The
trooper also held the light to appellant’s left si de,
“approximately 45 degrees from the center line,” and asked

appellant to watch his finger. As appellant did so, his eyes “were
jerking erratically left toright.” Appellant’s eyes “were noving
left to right in a jerking fashion.” The trooper “pass[ed] the
light, not quite out to the maxi num of 45 degree deviation of
[ appel | ant’ s] eyes, [and] stop[ped] just before that.” He detected
“[a] nystagnus [i.e., “involuntary jerking”] present in both eyes
prior to the maxi mum 45 degree deviation.”

Tr ooper Rednond al so asked appellant to performthe wal k and
turn test, which the trooper denonstrated for the jury. Appellant

was instructed to wal k and count out nine steps on a straight |ine,

-7-



then turn around and cone back. Appellant indicated he understood,
but “nmunbl ed” sonet hing “about one of his legs hurting.” Although
Trooper Rednond did not “foll ow what appellant said, he did not
notice any physical disability. Trooper Rednond further testified
that, during this particular test, appellant stepped off the line
on each step, took nore than nine steps while counting themoff as
nine, and was wunable to keep his heel and toe together.
Nevert hel ess, Wlson “stayed fairly bal anced.”

The final test involved standing on one foot. Wen Trooper
Rednond expl ained this test to appellant at the scene, WIson sai d:
“l can’'t do that.” Consequently, Trooper Rednond did not
adm ni ster the test.

Based on his experience in admnistering and eval uating the
HGN test and his observations of appellant’s performance, Trooper
Redrmond opi ned, over objection, that appellant had been driving
while intoxicated and that his blood al cohol content (“BAC') was
“probably point one zero or higher.” Trooper Rednond acknow edged,
however, that sone prescription nmedications can cause simlar HGN
results, and appellant had told the trooper that he was taking a
prescription drug for his colon. Further, the trooper testified
that, based on his training and experience, along wth his
observations of appellant’s driving and Wlson’s “personality that
eveni ng,” appellant was, in his opinion, driving while intoxicated.

The defense called two w tnesses. The passenger, G ngery,
testified that he and appel |l ant had been together since 6:00 p. m
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After the two nmen got together, G ngery asked appellant to stop for
beer. Gngery clainmed that he had been drinking “continuously” the
entire evening, but appellant did not have anything alcoholic to
drink. The nmen were on the way to visit a friend when they were
st opped by Rednond.

G ngery further testified that shortly before they were
st opped by Trooper Rednond,

| told M. WIson that we were going to be turning up

ahead. | assuned he thought we would be taking a left

hand turn, so he started to nake a | ane change. | said,

no, we will be turning right, so he cane back over. That

is where the officer was when we were com ng back into

our | ane.

Appel lant testified that he had not had anything alcoholic to
drink that evening. He attributed his performance on the sobriety
tests to several factors: the nedication he was taking for two
medi cal conditions, which caused dizziness; a leg injury sustained
in an accident, which was not apparent but which affected his
bal ance; and he was tired, because he had been awake since 4:00
a.m the previous day. Appellant also testified that he was not
famliar with the area where he was stopped and that G ngery, who
was directing him “kept saying it was there, turn, that turn.”

In his instructions to the jury, the court closely followed

I nstruction 4:10 from the Miryland Crim nal Pattern Jury

| nstruction (“MPJI-Cr.”),2 stati ng:

2The court did not instruct the jury in accordance with
MPJI -Cr. 4:10.2, concerning blood or breath tests that neasure
(continued. . .)
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Now, definitions of the crines charged in this case.
Driving while intoxicated and driving under the influence
of alcohol. The defendant is charged with the crinme of
driving under the influence of alcohol. In order to
convict the defendant, the State nust prove beyond a
reasonable doubt, one, that the defendant drove,
operated, noved or was in actual physical control of the
vehicle, and, two, at the tinme the defendant was either
i ntoxi cated, or under the influence of alcohol.

The distinction between driving while intoxicated
and driving under the influence of alcohol is one of
degree. A person is under the influence of al cohol when
t he alcohol that he has consunmed has inpaired nornal
coordi nation, although not anounting to intoxication.
Anot her way of saying this is the person’s acts have been
reduced or weakened by the consunption of alcohol.

I ntoxication neans nore than being under the
i nfluence of alcohol. A person is intoxicated when the
al cohol that he has consuned has substantially inpaired
nor mal coordi nati on.
W wi Il include additional facts in our discussion.

Di scussi on

In his brief, appellant acknow edges that he “does not
chal l enge the trooper’s description of his performance on the HGN
test.” Nor does he quarrel with the officer’s qualifications to
adm ni ster the HGN test. | nst ead, appellant conplains that the
trial court erroneously admtted Trooper Rednond s testinony
quantifying appellant’s bl ood al cohol content on the basis of the
HGN test results. Relying on Schultz v. State, 106 Md. App. 145
(1995), and the decisions of other state courts, appellant contends

that HON testing is “admssible to show the presence of alcohol in

2(...continued)
bl ood al cohol content.
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a defendant,” but it “is not adm ssible to establish blood al cohol
content.” Thus, appellant quarrels with the trooper’s opinion
testimony concerning appellant’s “level of intoxication;” the
trooper testified: “I believe that...[appellant’s] blood al coho
content was probably point one zero or higher.” Further, he argues
that there was, “at the very least, a reasonable possibility” that
Trooper Rednond’ s testinmony “contributed to the jury's verdict” of
guilty as to the DU charge.

The State counters that the trial court properly admtted the
trooper’s testinony under MI. Rule 5-702,® which governs expert
W tnesses. Mreover, it posits that WIson was not harned, because
the jury acquitted himof driving while intoxicated, which was the
charge for which the State introduced the testinony in question.

In our view, the court erred in permtting Trooper Rednond to
testify that, based on the HGN test results, he believed

appel l ant’ s bl ood al cohol content was “probably point one zero or

SMaryl and Rul e 5-702 provides:

Expert testinony may be admtted, in the form of
an opinion or otherwse, if the court determ nes that
the testinony will assist the trier of fact to
understand the evidence or to determne a fact in
issue. In making that determ nation, the court shal
determ ne (1) whether the witness is qualified as an
expert by know edge, skill, experience, training, or
education, (2) the appropriateness of the expert
testinony on the particular subject, and (3) whether a
sufficient factual basis exists to support the expert
testi nony.
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hi gher.” Al though the trooper was qualified to adm nister the HGN
test and, to that extent, was properly received as an expert, HGN
testing may not be used to establish a specific blood alcoho

| evel . | ndeed, as the lengthy colloquy that we quoted earlier
makes plain, the State never sought to establish that the trooper’s
expertise in admnistering the HGN test included the ability to
determ ne specific blood al cohol content based on the HGN test
results. The HGN test is a type of field sobriety test, but it is
not the equivalent of [|aboratory chem cal analysis of blood,
breath, or urine.

In Schultz, supra, 106 M. App. 145, we addressed the
adm ssibility of HGN testing generally. There, the defendant was
convicted of DU after the police officer testified about
appellant’s performance of the HGN test. After review ng the
scientific literature and case |law from other jurisdictions, we
took “judicial notice that the results of HGN testing, if the test
is properly given by a qualified officer, are admssible to
i ndicate the presence of alcohol in a defendant.” 106 Ml. App. at
174. Further, we held that “the results of HGN testing are
adm ssible in evidence in the courts of this State, provided the
admnistrator of the test is duly qualified and the testing
procedure is conducted properly.” 1d. at 151. Because the record
did not reflect that the officer was properly trained or certified

to adm nister the test, however, we reversed Schultz’s convictions
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for the alcohol related offenses. Id.

In our review of Schultz, we find no intinmation by the Court
that even when, as here, a police officer is qualified to
adm nister an HGN test, the officer may al so opi ne about specific
bl ood al cohol content based on the HGN test. Oher courts that
have addressed this issue have overwhelm ngly concluded that
evi dence of HGN testing is not adm ssible to establish a specific
bl ood al cohol content.

In State v. Superior Court (Blake), 149 Ariz. 269, 718 P.2d
171 (1986), for exanple, the Arizona Suprene Court concl uded that
HGN test results are not adm ssible as evidence of specific blood
al cohol content. It stated:

We find that the horizontal gaze nystagnus test
properly admnistered by a trained police officer is
sufficiently reliable to be a factor in establishing
probable cause . . .[,] satisfies the Frye test for
reliability and nmay be admtted in evidence to
corroborate or attack, but not to quantify, the chem cal
anal ysis of the accused's bl ood al cohol content. It may
not be used to establish the accused’'s |evel of blood
al cohol in the absence of a chemcal analysis show ng the
proscribed level in the accused s bl ood, breath or urine.

718 P.2d at 182 (enphasi s added).

Subsequently, in State ex rel. Hamlton v. Cty Court
(Lopresti), 165 Ariz. 514, 799 P.2d 855 (1990), the Arizona Suprene
Court reiterated that HGN test results are inadmssible to
establish BAC, in the absence of a chem cal analysis of blood

breath, or urine. The court said:
We clarify and reenphasize here that HGN test
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results, although satisfying Frye for limted purposes,
are inadmssible to estimate BAC in any manner, i ncl uding
estimates of BAC over .10% in the absence of a chem cal
anal ysis of blood, breath, or urine. |In the absence of
a chemcal analysis, the use of HGN test results, as with
observations fromother field sobriety tests, is to be
l[imted to showing a synptomor clue of inpairnment....The
of ficer may not testify regarding accuracy in estimating
BAC fromthe test, nor may the officer estimate whether
BAC was above or below .10% The officer’s testinony is
l[imted to describing the results of the test and
expl aining that, based on the officer’s experience, the
results indicated a neurol ogi cal inpairnent, one cause of
whi ch coul d be al cohol i ntoxication.

799 P.2d at 847-58 (enphasis added; footnote omtted). Further
the court concl uded:

HGN test results may be admtted only for the purpose of
permtting the officer to testify that, based on his
trai ning and experience, the results indicated possible
neur ol ogi cal dysfunction, one cause of which could be
al cohol ingestion. The proper foundation for such
testi nmony, which the State may lay in the presence of the
jury, includes a description of the officer’s training,
education, and experience in admnistering the test and
a showi ng that the test was adm nistered properly. The
foundati on may not include any discussion regarding the
accuracy with which HGN test results correlate to, or
predict, a BAC of greater or |less than .10%

ld. at 860 (enphasis added).

The Court of Appeals of Alaska recently reached the sane
conclusion in Ballard v. State, 955 P.2d 931, 940 (Al aska C. App.
1998). It ruled:

For these reasons, we conclude that HGN evidence
neets the Frye standard for adm ssion of scientific
evidence if the test results are admtted for the limted
pur pose of establishing that a person has consuned
al cohol and is therefore potentially inpaired. Wile HGN
testing may not, of itself, be sufficient to establish
i ntoxi cation, HGN test results are adm ssible as a factor
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to be considered by the fact-finder when determ ning
I nt oxi cati on. Testinmony concerning a defendant’s
performance on a properly admnistered HGN test 1is
adm ssible on the issue of inpairnent, provided that the
prosecution clains no greater reliability or weight for
the HGN evidence than it does for evidence of the
def endant’ s performance on any of the other standard
field sobriety tests, and provided further that the
prosecution nmakes no attenpt to correlate the HGN test
result wth any particul ar bl ood-al cohol |evel, range of
bl ood- al cohol |evels, or |evel of inpairnment.

(enphasi s added).

State v. Barker, 179 WVa. 294, 366 S.E. 2d 642 (1988), is to
the sanme effect. There, the West Virginia Suprene Court concl uded
that an estimate of bl ood al cohol content based on an HGN test is
i nadm ssi bl e, stating:

The HGN test is a field sobriety test. A police

officer’s testinony as to a driver’s performance on ot her

field sobriety tests |ike finger-to-nose or wal king the
line, is admssible at trial as evidence that the driver

was under the influence of alcohol. Fromthe evidence

presented, we are not convinced that the HGN test should

be entitled to any nore evidentiary value than other
field sobriety tests.

Esti mates of bl ood al cohol content based on the HGN test
are i nadm ssi bl e.

366 S.E. 2d at 646 (enphasis added).

Emerson v. State, 880 S.W2d 759, (Tex. Cim App. 1994), is
also instructive. In that case, the court took “judicial notice of
both the reliability of the theory underlying the HGN test and its
technique.” 1d. at 769. Nevertheless, the court was “unable to

conclude . . . that the HGN technique is a sufficiently reliable
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i ndi cator of precise BAC.” 1d. The court thus determ ned:
A witness may not use the HGN evidence to quantify the
defendant’s BAC. . . .[T]he State has other neans
avail able for quantifiable proof of a defendant’s BAC in
a DW prosecution which are nuch nore effective and

reliable, such as the blood test, breathal yzer, and urine
test.

Nuner ous ot her cases are consistent with the cases discussed
above. See, e.g., Witson v. State, 314 Ark. 458, 863 S.W2d 794,
797-98 (1993) (finding officer’s testinony of HGN result “rel evant
as some proof of intoxication,” but inplying that HGN test nmay not
be used to quantify BAC); State v. Grrett, 119 Idaho 878, 811 P.2d
488, 491 (1991) (recognizing that “HGN test results may not be used
at trial to establish the defendant’s bl ood al cohol |evel in the
absence of the chem cal analysis of the defendant’s bl ood, breath,
or urine”); People v. Buening, 229 IIl. App.3d 538, 592 N E 2d
1222, 1227, appeal denied, 146 1l1. 2d. 634, 602 N E.2d 460 (1992)
(concluding that HGN test is not adm ssible to quantify BAC in the
absence of chem cal analysis); State v. Taylor, 694 A 2d 907, 912
(Me. 1997) (concluding that HGN test may not be used by officer to
quantify BAC); Cty of Fargo v. MlLaughlin, 512 N.W2d 700, 708
(N.D. 1994) (permtting officer to testify about HGN test results
as circunstantial evidence of intoxication, but not to quantify
BAC); State v. Bresson, 51 Chio St.3d 123, 554 N E. 2d 1330, 1336
(1990) (stating that “although results on an HGN test may be
adm ssible at trial by a properly trained officer, such an officer
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may not testify as to what he or she believes a driver’s actual or
specific BAC |level would be, based solely on the HGN test
results”); Yell v. State, 856 P.2d 996, 997 (kla. CGim App. 1993)
(providing that HGN test results cannot be used to quantify BAC);
State v. OKey, 321 Oe. 285, 899 P.2d 663, 689-90 (1995) (stating
that HGN test is admssible to show defendant was under the
i nfl uence of al cohol but not to quantify BAC); State v. Sullivan
310 S.C. 311, 426 S.E. 2d 766, 769 (1993) (stating that “HGN tests
shall not constitute evidence to establish a specific degree of
bl ood al cohol content”) (citation omtted). See also J. Maney,
Not e, Horizontal Gaze Nystagnus: A C oser Look, 36 Jurinetrics J.
383, 392 (1996) (stating that all ten state suprene court cases
that have decided issues of admssibility concerning HGN test
results have concluded that “officer testinony about a suspect’s
HGN test is admssible to show that the suspect was under the
i nfl uence of al cohol, but not to provide an estinmate of BAC’).

The State asserts that, even assumng the court erred, the
error was harnl ess, because the jury acquitted appellant of driving
while intoxicated, and only convicted him of driving under the
i nfl uence. W di sagree.

Again, Schultz is instructive. Li ke appellant, Schultz was
convicted of driving under the influence of alcohol. After noting
in Schultz that many factors may cause nystagnmus, we concl uded t hat

the erroneous adm ssion of the HGN test results was not harnl ess.
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Witing for the Court, Judge Cathell observed:
No chem cal test was admnistered to appellant in

t he case sub judice. Evidence was proffered by appel | ant

as to injuries that may have affected his ability to

performcertain of the other field tests, and there was

al so evidence that the odor of alcohol snelled by [the

officer] may have cone from a source other than

appel lant. Accordingly, we are unable to say that the
error was harnl ess.
Schultz, 106 Ml. App. at 181.

Here, no chem cal test was admnistered to appellant. Trooper
Rednond testified, however, that he detected a strong odor of
al cohol, appellant had trouble with the walk and turn sobriety
test, and was, in his opinion, intoxicated. At trial, appellant
denied that he had been drinking. Mor eover, the passenger
corroborated that appellant had not consuned al cohol that evening.
Further, appellant testified that he told the trooper that he was
taki ng prescription nedicines and that he had injured his leg in an
accident, which made it difficult for himto bal ance. Appellant
al so expl ained that he was tired because he had been up since 4:00
a.m the previous day.

It is also significant to us that, during closing argunent,
the prosecutor expressly relied on Trooper Rednond s opinion
testimony concerning the blood alcohol |evel, based on the HGN

t est. She stated that the trooper testified that appellant was

“intoxicated and that he believed he had [a bl ood al cohol content
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of] at least point one zero or above |level of alcohol....”* Wen
def ense counsel objected, the court overrul ed the objection. Then,
the prosecutor reiterated to the jury that the trooper gave “his
expert opinion that he believed that the defendant was driving
whil e intoxicated and that he had a BAC, a bl ood al cohol content of
at | east point one zero. That was his opinion.”

Appel I ant has not specifically attacked the adm ssion of the
trooper’s testinony based on the trooper’s lack of qualifications
to ascertain Wlson's BAC fromthe HGN test. Appellant suggests
that no trooper would be qualified to give such testinony on the
basis of the HGN test. We observe that even if such opinion
testinmony were, in the abstract, ordinarily wthin the purview of
the judge’ s discretion, such testinony was clearly inappropriate
her e. As we nentioned earlier, the State never propounded any
gquestions to the trooper to establish that he was qualified to
ascertain a specific blood al cohol |evel based on HGN testing.

In sum if the error in Schultz was not harmess, the
erroneous adm ssion of Trooper Rednond's expert opinion that he

bel i eved appel | ant probably had a BAC of at |east .10 was al so not

“During deliberations, the jury apparently sent a note
aski ng about the “levels” for driving while intoxicated and
driving under the influence. See R 14. Appellant refers to the
note in his brief, but we are unable to | ocate any di scussion, on
the record, about the note. W believe that R 14 is the judge’s
witten response to the jury; it contains four sets of initials,
presumably indicating approval of the judge s response. The note
advised that the jury “nust use the definitions [the court]
provided...in MPJI-Cr. 4:10...."
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harm ess. W cannot ignore “the heightened credence juries tend to
give scientific evidence. . . .” State v. Helns, 345 N C 578, 504
S.E 2d 293, 296 (1998). Indeed, “there is a reasonable possibility
that had evidence of the HGN test results not been erroneously
admtted a different outcone would have been reached at trial”
concerning the DU charge. 1|d. Because we cannot say the error
did not contribute to the jury's conviction as to the DU charge,
we nust vacate the DU conviction.

As we observed, appellant conplains that he was inproperly
sentenced as a subsequent offender with regard to the DU charge.
See M. Code (1977, 1998 Repl. Vol.), §8 27-101 of the
Transportation Article; M. Rule 4-245. Because the precise
pr obl em about which he conplains mght not occur if appellant is
convicted at a retrial, we decline to consider appellant’s second

cont enti on.

JUDGMENT  OF CONVICTION  FOR
UNSAFE LANE CHANGE AFFI RVED;
JUDGVENT CF CONVI CTI ON FOR DUI -
REVERSED. CASE REMANDED TO THE
CRCUT COURT FOR ST. MARY'S
COUNTY FOR FURTHER PROCEEDI NGS.

COSTS TO BE DI VIDED EQUALLY

BETWEEN APPELLANT AND  ST.
MARY’" S COUNTY.
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