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This appeal arises froma fierce conpetition that began in
1991, pitting three health care providers in a battle to obtain the
requisite Certificate of Need fromthe Maryl and Heal th Resources
Planning Commi ssion (the “Conmm ssion”), appellee, for the
devel opment of new nursing hone beds in Mntgonery County (the
“County”). The conpetitors, Carriage Hill-Cabin John, Inc.?
(“Carriage HIl” or “CHCQ)"), appellant, Mrriott Retirenent
Communities, Inc. (“MRC” or “Marriott”), 2 appel | ee, and Mont gonery
I nterCare Associates (“InterCare”), all sought the right to devel op
a maxi mum of 84 conprehensive care beds,® allocated to the County
under the State Heal th Pl an.

Utimtely, on Novenber 13, 1995, the Conmmi ssion issued a

Final Decision approving Marriott’s proposals and denying the

Appel | ant has alternately spelled its name with and wi t hout
a hyphen.

At the tinme, MRCI was a wholly owned subsidiary of Marriott
Corporation. In October 1993, as part of a corporate
reorgani zation of Marriott Corporation, the assets of the parent
corporation and its subsidiaries were divided between two
conpani es--Host Marriott Corporation and Marriott International,
Inc. As part of this reorgani zation, MRCI becane HMC Retirenent
Properties, Inc., a subsidiary of Host Marriott Corporation.
Unl ess otherw se indicated, we shall refer generically to MRC
and HMC as “Marriott,” and we shall use the nanme Marriott
Cor porati on when we nean the original parent corporation. W
shal |l discuss in Section V, infra, the issues spawned by Marriott
Cor poration’s reorgani zati on.

® A “conprehensive care facility” (“CCF’) is defined as “a
facility which admts patients suffering from di sease or
disabilities or advanced age, requiring nedical service and
nursing service rendered by or under the supervision of a
regi stered nurse.” COVAR 10.07.02.01B(6). A conprehensive care
bed is commonly called a nursing hone bed.



conpeting applications submtted by Carriage H Il and InterCare.
Thereafter, Carriage H Il and InterCare sought review of the
Comm ssion’s decision in the Crcuit Court for Mntgonery County.
In April 1997, followng a stipulated remand to the Comm ssion, the
Conmm ssion issued a lengthy “Final Decision Revised on Renmand”
(hereinafter, the “Revised Decision”), again approving Marriott’s
appl i cations. In a witten opinion dated Novenber 17, 1997, the
circuit court affirned. Only Carriage Hill has chall enged that
decision;* InterCare is not a party to the appeal.
Appel l ant presents the followi ng questions for our review,
whi ch we have refornul ated slightly:
| . Did the circuit court adequately address and resol ve all
of the potentially dispositive | egal issues raised bel ow
by Carriage H Il and, if not, should this Court remand
the matter to the circuit court to do so?
1. Did the circuit court err in concluding that the
Comm ssion conplied with the procedural requirenments of
the Adm ni strative Procedure Act and the Comm ssion’s own
procedural regul ations?
1. Did the circuit court err in concluding that the
Comm ssion’s denial of Carriage Hill’'s application was
based on the Commssion's valid interpretation and
application of its regul ations?
IV. Did the circuit court err in concluding that, in
approving Marriott’s applications, the Comm ssion
conplied with its regul ati ons?

For the reasons set forth below we shall affirm

* Several nonths after noting its appeal, appellant sought
to stay enforcenent of the Revised Decision. That request was
denied by this Court on April 9, 1998.
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|. Statutory and Regul atory Framework

The Maryland Health Planning and Devel opnent statute (the
“Act”), M. Code (1982, 1996 Repl. Vol., 1998 Cum Supp.),® 88 19-
101 through 19-123 of the Health-CGeneral Article (“H G"”), was
enacted “to pronote the devel opnent of a health care system that
provides, for all citizens, financial and geographic access to
quality health care at a reasonable cost.” H G § 19-102(a); see
Adventi st Healthcare Mdatlantic, Inc. v. Suburban Hosp., Inc., 350
Ml. 104, 106 (1998); Catonsville Nursing Home, Inc. v. Lovenman, 349
Md. 560, 573-74 (1998); Sinai Hosp. v. Maryland Health Resources
Pl anni ng Conmin, 306 Md. 472, 473 (1986). To effectuate its goal,
the Legislature created the Comm ssion, a State admnistrative
agency, “and charged it, anong other things, with (1) devel oping,
adopting, and periodically updating a conprehensive State Health
Plan, and (2) assisting in the inplenentation of that plan, in part
through the legislatively - established CON program” Adventi st,
350 Md. at 106.

The purpose of the State Health Plan (“SHP”), in turn, “is to
establish an integrated systemof care that ‘assures geographic and
financial access to a range of quality health care services at a

reasonable cost for all <citizens.”” Changing Point, Inc. v.

® Certain provisions of the Act were anended while the CON
proceedi ngs were pendi ng before the Conm ssion. Unless otherw se
i ndicated, we shall refer to the current version of the Act,
because the changes do not affect the outcone of the case.
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Maryl and Health Resources Planning Commin, 87 M. App. 150, 155
(1991) (citation omtted). The SHP identifies “unnmet needs .
[and] excess services. . . .” Adventist, 350 M. at 107, and
i ncl udes projections of need for long termcare services, “to guide
the Comm ssion’s actions and to foster specific action in the
private sector.” Changing Point, 87 Mi. App. at 155; see H G 88§
19- 114, 19-115, and 19-118; COVAR 88 10.24.01.07H and 10.24.08
(1992).% At least every five years, pursuant to HG § 19-114(a),
the Comm ssion nust adopt a SHP, which takes the form of
regul ations. Adventist, 350 Mi. at 107.

The Act and the Code of Maryland Regul ations (“COVAR’), 8§
10.24.01.01 et seq. (1990), require a person or entity to obtain a
Certificate of Need (“CON') fromthe Comm ssion in order to devel op
or operate a CCF. See H G 88 19-115 through 19-118. COVAR §
10.24.01.01(A) provides, in part: “A person or health care facility
shall have a Certificate of Need issued by the Conm ssion before
devel opnent, operation, or participation in a health care project.

7 (Enmphasi s added). COVMAR 10.24.01.07K(1) requires the
Commi ssion to act on a CON application “not |ater than 150 days

after the application has been docketed.”’

‘W shall generally refer to the COVAR provisions that were
in effect at the relevant tine. W note that, as to certain
COMAR provi sions, there have been changes in both substance and
nunberi ng.

'For reasons not addressed by the parties, it is apparent
(continued...)



The CON is a vital part of the health care regul atory process,
because it functions as the “principal nmechanisni for inplenenting
the SHP. Maryland Gen. Hosp. v. Maryland Heal th Resources Pl anni ng
Conmmi n, 103 MJ. App. 525, 528, cert. denied, 339 Mi. 355 (1995).
| ndeed, the Loveman Court described the CON requirenent as the
“teeth” of the Act. Lovenan, 349 M. at 575. Like the SHP, it is
meant “to assure an efficient and effective health care systemfor
Maryland . . . .” Maryland Gen. Hosp., 103 Ml. App. at 528; see
United States ex rel. Joslin v. Comunity Honme Health of Maryl and,
Inc., 984 F.Supp. 374, 381 (D.Md. 1997).

Pursuant to H G 8§ 19-118(c)(1), the decision of the
Commi ssion concerning a CON application “shall be consistent with
the [SHP] and the standards for review established by the
Comm ssion,” unless a public health threat exists. See Adventi st,
350 Md. at 107. The burden to denonstrate such conpliance rests on
the applicant. COVAR § 10.24.01.07H(1).

Unli ke the developnent of the SHP, which is a *“quasi-
| egi sl ative function,” Adventist, 350 Md. at 122, the CON process
is “quasi-judicial.” ld. at 123. This is because “individual
rights, duties, entitlenents, or privileges are at issue.” Id.
Accordingly, CON proceedings constitute “a contested case, subject

to the procedural protections afforded by title 10, subtitle 2 of

’(....continued)
that the tinme requirenent was not net here.
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the State Governnent Article . . . .7 | d. Therefore, an
evidentiary hearing nmust conformto the contested case procedures
of the Adm nistrative Procedure Act. Adventist, 350 Md. at 108.

When, as here, several applicants seek to devel op nore nursing
home beds than are projected as needed by the SHP, the Comm ssion
must conduct a conparative review of the conpeting applications.
See COVAR § 10.24.01.07B(2). The conparative review process
applies to “two or nore applications for simlar projects serving
the same or overl apping service areas.” Maryland Gen. Hosp., 103
Ml. App. at 529. It is intended to determ ne “not sinply whether
a particular applicant satisfied the basic criteria for a CON, but
whi ch of the applicants best satisfied the criteria.” 1d.

HG 8§ 19-118 is titled “Action on applications.” Under the
version of the Act in effect at the outset of this nmatter, Mi. Code
(1990 Repl. Vol.), H G 88 19-101 et seq., the Conmm ssion was
authorized to delegate to a conmttee “the responsibility for
review of [a CON] application, including the holding of an
evidentiary hearing.” H G 8 19-118(d)(2). The Conmttee would
then make a recommendation to the full Conmm ssion. HG § 19-
118(d)(3). Thereafter, under H G 8 19-118(d)(4), the Conm ssion
was required to “vote to approve, approve with conditions, or deny
the [CON| application on the basis of the commttee' s
recomendati on and the whole record before the conmttee.”

Effective June 1, 1995 H G 8§ 19-118(d) was substantially



revised. HG 8 19-118(d)(3) now permts the Conmssion to
delegate to a “reviewer” the responsibility to evaluate a CON
application. The reviewer may hold evidentiary hearings and
prepare a “recommended decision for consideration by the full
Commission.” HG § 19-118(d)(3)(ii); see H G § 19-118(d)(8).
Further, the Commission is authorized to designate a “single
Conm ssioner to act as a reviewer” for conpeting CON applications.
H G 8§ 19-118(d)(4). In addition, under HG § 19-118(d)(7)(i),
the staff of the Commssion is specifically deenmed an interested
party. Pursuant to HG 8§ 19-118(d)(11), the Conmmssion is
required to “vote to approve, approve with conditions, or deny the
[ CON] application on the basis of the recomrended decision, the
record before the staff or the reviewer, and exceptions and
argunents, if any, before the Comm ssion.” See Adventist, 350 M.
at 107.

I n considering CON applications, the Conm ssion is obligated
to consider, inter alia, eight criteria set forth in COVAR
10.24.01.07H(2) (a)-(h). The criteria include, in summary, the
followng: (a) conpatibility wwth the SHP, including the Long Term
Care Services provisions of COMAR 10. 24.08. 05F and 10. 24.08. 06A
(1992); (b) the “need of the population” served or to be served;
(c) the *“less costly or nore effective alternatives”; (d) the
“financial viability of the proposal”; (e) the extent of a

“positive inpact on the health care system of the area”; (f) the



“availability of non-financial resources”; (g) research needs; and
(h) “Conpliance wth relevant State and federal | egal
requirements.” COVAR 8§ 10.24.01.07H(1) places the burden of proof
on the applicant to establish satisfaction of the review criteria.
“[When all of the applicants otherwi se would qualify for the CON
because they neet all of the other standards and policies,”
Maryl and Gen. Hosp., 103 Ml. App. at 532, approval policies “cone
into play. . . .” Id. These “are, in essence, preferences, or
tie-breakers.” 1d.

The Comm ssion’s decision regarding a CON nust also satisfy
certain requirenents. In accordance with the Comm ssion’s
regul ations, the decision of the Conm ssion “shall be in witing
and based on a witten opinion stating the reasons and grounds for
the Comm ssion’s decision.” COVAR 10.24.01.07K(5). Additionally,
under COVAR 10. 24. 01. 07K(2), the decision

shall include findings of fact and conclusions of |aw

based solely on the testinony, the exam nation and

evidence included in the formal project record, on the
menoranda filed, if any, on the evidence, incorporated by
reference into the record of the proceeding, on
information and data in the record of the proceeding, and

on matters as to which the Comm ssion has taken offici al

notice, which matters shall be made known to the parties

to the proceeding.

“The end result [of the CON process] is an adjudication, containing

findings of fact, conclusions of |law, and an order.” Adventi st,

350 Md. at 123.



1. Factual and Procedural Sunmary?®

In April 1991, CHCJ, Marriott, and InterCare filed conpeting
CON applications, which were docketed in June 1991, seeking the
Comm ssion’s approval to develop up to 84 new nursing honme beds
authorized by the SHP for the County in 1994. Specifically,
appel l ant sought to develop a new facility in Potomac that would
include 84 CCF beds, 56 assisted living apartnents, and 6
dom ciliary care beds, at a projected cost of $9, 069, 396.00.°
Marriott filed two CON applications. In the first, it sought
approval to add 16 CCF beds to an existing 43-bed conprehensive
care unit, which was part of a continuing care retirenent comunity
called Bedford Court. Located in Silver Spring, Bedford Court also
had 76 domciliary care beds and 215 independent living units.
Marriott planned to increase the size of the conprehensive care
unit by converting 16 roons fromsingle to double occupancy, at a
projected cost of $108,680. |In the other CON application, Marriott
sought approval to develop a new facility in North Bethesda called
Bri ghton Gardens, which would include 41 conprehensive care beds

and 101 domciliary care Dbeds, at a projected <cost of

8 Notwi t hstanding the duration and conplexity of this case,
appellant’s Statenment of Facts is strikingly short, apparently
because appel |l ant does not chal |l enge the factual findings of the
Commi ssion. In our view, a detailed factual summary is essenti al
to understand and resol ve appellant’s numerous assi gnnents of
error.

°The Conmi ssion’s approval is not required for assisted
living or domciliary care beds.



$13, 515, 344.00. InterCare sought approval to devel op Janes Creek
Nursing Center in O ney, which would include 84 CCF beds and 15
domciliary care beds, at an estimated cost of $7,603, 328.00.
Because the conbi ned nunber of proposed CCF beds requested by the
t hree applicants exceeded the SHP' s projected need of 84 CCF beds
for the County in 1994, the Conm ssion undertook a conparative
review of the conpeting applications. See COVAR 10.24.01.07B(2);
the Long Term Care Services Chapter of the SHP, COVAR 10. 24. 08. O5E
and .06A; and the reviewcriteria in COVAR 10.24.01.07H(2)(a)-(h).
At one tinme or another in this protracted process, each applicant
was recommended for approval by at |east one of the review ng
aut horities.

On June 26, 1991, pursuant to H G 88 19-111 through 19-113
and COVAR 10.24.01.071, the applications were submtted for review
and comment to the Mntgonery County Health Departnment (the

“Departnment”), the local health planning agency. Concluding that

the “Carriage H Il - Cabin John proposal offers a project that is
‘ready to go’ and will help to neet [the] outstanding need for
[ nursing hone] beds,”® the Departnment issued a witten

recommendation to the Comm ssion in August 1991, supporting

1 The Mont gonery County Conmi ssion on Health, an advisory
body to the County Council and the County Executive, endorsed
InterCare’ s application, although it had sonme concerns regarding
the financing and the | ocation of the project. The Comm ssion on
Health is not the designated | ocal health planning agency,
however .
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Carriage Hll's application. The Departnent took into account the
success of two other Carriage Hill facilities in the County, the
| ocation of the proposed project, and that CHCJ owned the | and and
had al ready obtai ned zoning approval for the project.

On January 21, 1992, in its first witten report, the
Conm ssion Staff recommended disapproval of all the projects
based on COVAR 10. 24.08. 05F(2), which required every nursing hone
in the County to have at least a 95% occupancy |evel before
approval of additional conprehensive care beds.!! Thereafter, the
parties agreed to limt the first phase of evidentiary hearings,
held in April 1992, to the threshold issue of the occupancy rate.
On Decenber 16, 1992, Conmmi ssioner Mary Etta MIIls, acting as the
hearing officer, agreed with the Staff and reconmmended denial of
all four applications, based on the occupancy requirenent.

The Comm ssion rejected that reconmendati on in February 1993.
It decided, instead, to waive the 95% occupancy requirenent,
pursuant to COVAR 10.24.08.05F(2)(b). The Comm ssion was concer ned

that many area facilities had | ow occupancy | evels because they did

1 COVAR 10. 24. 08. 05F(2) st at ed:

(a) The Comm ssion wll approve a Certificate of
Need application for new or expanded services only if
every nursing honme in the jurisdiction had maintai ned,
on average, a 95 percent occupancy |evel or better for
at least the latest 12 nonth period shown in Medicaid
Cost Reports for the latest fiscal year, or the
Comm ssion’s latest Long Term Care Survey if no
Medi cai d Cost Report is filed.

(b) The Comm ssion wll allow an applicant to show
evidence as to why this rule should not be appli ed.
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not participate in Medicaid. Because those facilities served only
a limted portion of the market for long term care services, it
concluded that the occupancy rate was not coextensive with the
County’s need for CCF beds. Accordingly, the conparative review
process proceeded.

The Staff issued a second report in April 1993, again
recommendi ng agai nst approval of any of the proposals. As to
Carriage HIl, the Staff determned that it had not docunented a
menor andum of understanding reflecting its commtnent to serve the
Medi caid popul ation. Wth respect to InterCare, the Staff found
that its project was inconsistent with the “less costly or nore
effective alternative” criterion, and InterCare failed to explain
the reasons for its higher costs. Regarding Marriott’s
applications, the Staff indicated that it had not expl ai ned how t he
design features of its facilities satisfied the needs of its
patients, nor did it provide docunentation show ng professional and
community support for its proposals.

Thereafter, in late 1993, Conm ssioner G egory Hunter held an
evidentiary hearing that consuned ei ght days. Subsequently, in a
third report issued by the Staff on March 4, 1994, the Staff
endorsed Marriott’s projects. The Staff was satisfied that
Marriott’s design features would neet the needs of its patient
popul ation, and that it denmonstrated community and professiona

support for its projects. Moreover, the Staff found that
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Marriott’'s proposed projects best satisfied the review criteria
concerning the “less costly or nore effective alternatives.” The
Staff al so recommended agai nst approval of the projects of CHC] and
InterCare. Although the Staff concluded that appellant showed a
commtnent to serving the needs of Medicaid patients, the Staff
found that Carriage H |’ s proposal was inconsistent with the |ess
costly or nore effective alternative criterion. It also suggested
t hat appel | ant coul d endeavor to rel ocate unused CCF beds fromits
existing facilities to avoid addi ng new beds. Concluding that, in
certain respects, Intercare’'s project was not financially viable
and its design was not consistent with the review criteria, the
Staff recommended agai nst | nterCare.

Evidentiary hearings resunmed in March 1994 with regard to the
Staff’s March 1994 report. At the hearing, the parties questioned
Bar bara Johnson, the Assistant Director of the CON program and
principal author of the Staff report, regarding the Staff’s
recommendation of Marriott. M. Johnson explained: “[l]n this
case this is a conparative review, not all applicants can be
approved, so you have to choose.” Wth this in mnd, M. Johnson
observed that appellant m ght encounter zoning problens, while the
Marriott projects did not face any concerns regarding zoning. She
al so observed that the Marriott projects did “not have any
community opposition.”

In March 1994, InterCare filed a notion entitled “Mtion of
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Montgomery InterCare Associates to Dedocket Applications of
Marriott Retirement Communities for Transfer of Projects.” | t
clainmed that the applicant for the two Marriott projects was not
the sane entity that would actually operate them in violation of
COVAR 10.24.01.06D(1). In addition, InterCare alleged that
Marriott’s sale of Bedford Court to an unrelated third party
constituted an i nproper sale of the CON

Subsequently, in June 1994, pursuant to a notion filed by
Marriott, Conm ssioner Hunter recused hinself, for reasons
unrelated to this appeal. Consequently, Conm ssioner Joan Harris
was appointed as the hearing officer. In connection with her
responsibilities, she nmade several site visits to the proposed
project locations and to the applicants’ existing facilities in the
County. 2

On Novenber 2, 1994, Marriott filed a “Mdtion to Dedocket and
Cancel the Certificate of Need Applications of Carriage Hill-Cabin
John, Inc.,” claimng, inter alia, that CHCI nmade material
m srepresentations to the Comm ssion and that its zoning status was
uncertain due to its nodifications to the proposed project. In
Decenber 1994, Comm ssioner Harris conducted an evidentiary hearing

focusing largely on the rival notions to dedocket.

2Conmi ssioner Harris |ater advised the Conmission that she
al so spent 33 hours reviewing transcripts fromprior hearings and
devoted additional tinme to a thorough review of the entire
record.
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In April 1995, followng a total of twelve days of hearings
that began in 1993 and involved three hearing officers,
Conmm ssioner Harris issued her recomendati on. She urged approval
of the InterCare project, as nodified, and denial of the proposals
submtted by Mirriott and Carriage Hll. After conparing the
applications in terns of the review standards, rules, and criteria,
she concl uded that each applicant satisfied COVAR 10.24.07H(2)(a)-
(h) and the Long Term Care provisions of the SHP

Comm ssioner Harris considered as the dispositive issue the
need to provide nore conprehensive care beds to the Medicaid
popul ation and other underserved groups. The Comm ssi oner
acknow edged: “In determ ning which of the applicants woul d best
serve the | ow incone, underserved popul ati on one nust westle with
m nuscul e differences.” Al t hough each applicant had signed a
Menor andum of Understanding committing itself to serve Mdicaid
patients, Comm ssioner Harris found that InterCare had the “l ongest
and best track record in accessibility to |owincone persons.”
Because Marriott was seeking the fewest beds, she reasoned that it
woul d serve fewer Medicaid patients than the other two applicants.
As to Carriage HIl, the Conmm ssioner was concerned because its
existing facilities did not participate in the Medicaid Assistance
Program Mreover, she believed those facilities contributed to
the problem with the occupancy level that nearly prevented any

project fromreceiving a CON. Comm ssioner Harris reasoned:

15



To award an applicant a CON to fill a perceived need
when that need was in part brought about by the
facilities in the jurisdiction that did not participate
in the Medicaid Program of which this applicant operated
two such facilities, would defy all |ogic.

Comm ssioner Harris also urged the denial of InterCare’s
nmotion to dedocket Marriott’s application. Nevertheless, as to the
nmotions to dedocket filed by both Marriott and InterCare, she noted
that “sonme of the information contained in the notions [did]
cause one to doubt the forthrightness of both Marriott and Carri age
Hll.” Conmm ssioner Harris stated, in part:

Specifically, as regards the Marriott reorgani zation, the
split of the corporation into two separate corporations,
and selling nost of the nursing unit facilities to an
unrel ated entity |eaves considerable doubt as to the
future invol verent of the Marriott organization in the
nursing care field despite the 40-year | ease agreenent.
The di sclosure of this reorgani zation cane only at the
el eventh hour of the review, and quite by accident, when
an article appeared in the Washi ngton Post. Because of
the article and the concerns it raised, Marriott agreed
to make avail able the Sale Agreenent to all the parties
inthis review Perusal of the agreenent showed no areas
that were questionable froma |egal perspective, but it
rai sed consi derabl e concern about Marriott’s conm t nent
in the area of nursing care facilities. Further, the
agreenent included a statenent regarding the Bedford
Court facility that would result in a $1, 000, 000 increase
to be paid to Marriott if the CONis granted within two
years of the closing of the sale agreenent.

In addition, as regards CHCJ, the fact that this
applicant is providing contradictory statenents to two
separate governnental agencies regarding the actual
building that is to be constructed on its site causes
considerable loss of credibility regarding the other
statenents that it has made during this review The
Hearing Oficer is greatly concerned about the statenents
made by Ms. Luckett regarding the Commi ssion’s practice
of routinely allowi ng an applicant to change its design
after the award of a CON. The Conm ssion may have
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al I oned desi gn changes to a previously approved project,

but that is done only when it is absolutely necessary and

due to no fault of the applicant. dearly, such is not

the case in the CHC) project as it 1is currently

consti tuted.
(Footnote omtted).

Appel | ant and Marriott subsequently filed exceptions
chal | engi ng Comm ssioner Harris’s proposed deci sion, arguing that
she ignored evidence in the record indicating that the InterCare
proposal was inconsistent with various SHP standards and review
criteria, including InterCare’s financial feasibility. In its
exceptions, CHCJ did not assail Conm ssioner Harris’s concl usion
t hat Marriott Cor poration’s reor gani zation or financi al
transactions did not preclude the award of the CONs to Marriott.
Marriott excepted to the proposed denial of its notion to dedocket
appel l ant’s CON application. Simlarly, InterCare excepted to
Conm ssioner Harris’s proposed denial of its notion to dedocket
Marriott’s applications.

In response to the proposed decision, the Staff filed a
docunent entitled “Staff’s Reply to the Exceptions of the
Applicants.” It agreed with Comm ssioner Harris's “central
reasoni ng in choosing an applicant other than [appellant] for the
limted nunber of beds available in this review.” Observing that
the primary reason the Conm ssion wai ved the 95% occupancy rul e was

to increase access for Mdicaid patients, the Staff noted that

Medicaid patients were not accepted at other Carriage Hil
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facilities. The Staff thus suggested that “it would be illogical,
in the absence of strong reasons, to approve a third Mntgonery
County facility for Carriage HII|l over another qualified applicant
to try to solve the Medicaid access problemin Mntgonery County.”
The Staff also “focus[ed] on those areas where Staff disagreed with
t he proposed decision.” Because Marriott denonstrated that its
proposals were financially viable and because the “Staff

[did] not believe that InterCare’s psychogeriatric program shoul d
be preferred over Marriott’'s,” the Staff supported Marriott.

On June 11, 1995, the Comm ssion held an exceptions hearing at
whi ch argunments were presented by Conmm ssioner Harris, the Staff,
and attorneys for appellant, Marriott, and InterCare. After
consi deration of the March 1994 Staff Report, Comm ssioner Harris’'s
proposed decision in favor of InterCare, and the parties’
argunents, the Comm ssion voted on two notions. The first notion,
to adopt Conm ssioner Harris’s proposed decision, failed by a vote
of three to six. The second notion, to adopt the Staff Report
recomending Marriott’s applications, carried by a vote of six to
three. For both votes, two conm ssioners recused thensel ves and
one abst ai ned.

Thereafter, on Novenber 13, 1995, the Conm ssion issued a
l engthy, witten Final Decision approving Marriott’s two projects.
Al t hough the Comm ssion’s Final Decision acknow edged the filing of

Marriott’s notion to dedocket CICH s application, the decision did
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not resolve the exception concerning the proposed denial of that
not i on.

Appel l ant and InterCare subsequently sought review of the
Conmmi ssion’s decision in the circuit court. In January 1996
shortly after those challenges were |odged, Marriott sought a
l[imted remand to the Commission for determnation of its
unresolved notion to dedocket Carriage Hill’'s application.
Marriott asserted that a limted remand was necessary, because the
circuit court could not otherw se consider Mrriott’s argunent
attacking Carriage Hll’'s challenge to the Conm ssion’s deci sion.

On April 3, 1996, pursuant to an agreenent of the parties, the
circuit court entered an order for a stipulated limted remand, in
order to obtain a ruling from the Commssion wth regard to
Marriott’s notion to dedocket Carriage Hill’'s application. The
stipulation stated, in pertinent part:

The parties agree that in the event that the [ Comm ssion]

. issues a Revised . . . Decision that addresses the
Marriott Motion, such a Revised . . . Decision shall be
deened to be the [Commssion’s] . . . Final Decision for

pur poses of this Appeal

Thereafter, on April 8, 1997, the Conm ssion issued its
Revi sed Decision, consisting of sone 94, single-spaced pages of
t ext. Apart from several paragraphs updating the procedural
history of the matter and addressing Marriott’s notion to dedocket
the Carriage H |l application, the Revised Decision was identical

to the Final Decision issued in Novenber 1995. Li ke the Fina
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Deci si on, the Revised Decision reviewed the procedural history and
t he various recommendations, and it included detailed findings of
fact pertaining to the reviewcriteria, along with conclusions of
law. It also included the follow ng order:

It is, this 13" day of Novenber, 1995, ORDERED by the
Maryl and Heal t h Resources Pl anning Conm ssion that[:]

The Application of Bedford Court is hereby APPROVED.

The Application of Brighton Gardens is hereby
APPROVED.

The Application of Carriage H Il Cabin John is
her eby DENI ED.

The Application of James Creek is hereby DEN ED
A majority of Comm ssioners voting
and present plus at Jleast two
consunmer menbers concurring in the
resul t
In the lengthy “Findings of Fact” section of the Revised
Deci si on, the Comm ssion expressly considered each application in

light of the plethora of rules, criteria, and standards governing

conpeting CON applications.?® The Conmm ssion determ ned that none

Bln view of appellant’s many conpl aints regarding the
deficiencies in the Conmssion’s opinion, we shall list here, as
briefly as possible, the many standards, rules, and criteria that
t he Conm ssion considered and addressed in its Revised Deci sion.
The Comm ssion consi dered the foll ow ng:

In Section Il (A), the Conm ssion considered the various
proposals in “Relationship to Existing Plans.” This included
anal ysi s under COVAR 10.24.01.07H(2)(a) - The State Heal th Pl an.
The SHP, in turn, included analysis of the provisions for Long
Term Care Services under COVAR 10. 24. 08. 05F, entitled
“Certificate of Need Approval Rules: Nursing Hones,” and COVAR

(continued...)

20



13(....continued)
10. 24. 08. 06A, pertaining to Nursing Honme Standards.

COVAR 10. 24. 08. 05F had si x subparts that the Comm ssion
consi dered. These were:

10. 24. 08. 05F(1) - Maxi mum Need;

10. 24. 08. 05F(2) - GQccupancy;
10. 24. 08. O5F(3) - Medi cal Assistance;
10. 24. 08. 05F(4) - Expansion;

10. 24. 08. 05F( 5)
10. 24. 08. O5F( 6)

Mul tiple Bed Roons;
Domciliary Care

Addi tionally, COVAR 10.24.08.06A had thirteen subparts, as
fol |l ows:

10. 24.08. 06A(1) - Care For Mentally Inpaired Persons;
10. 24. 08. 06A(2) - Community Based Services
10.24.08.06A(3) - Non-elderly Residents;

10.24.08. 06A(4) - Medicaid Access;

10. 24. 08. 06A(5) - Public Water;

10. 24. 08. 06A(6) - Geographic Proximty;
10.24.08.06A(7) - Facility and Unit Design;

10.24.08. 06A(8) - Accreditation and Certification;
10. 24. 08. 06A(9) - Appropriate Living Environnent;

Transfer and Referral;

Public Infornmati on and Protection;
Resear ch

Di scl osure

10. 24. 08. 06A( 10)
10. 24. 08. 06A( 11)
10. 24. 08. 06A( 12)
10. 24. 08. 06A( 13)

Further, the Conm ssion consi dered COVAR 10. 24. 08. O5E,
entitled “Certificate of Need Preference Rule - Nursing Hones.”

In Section Il (B), the Conm ssion addressed the review
criteria set forth in 10.24.01.07H(2)(b)-(h), which we previously
listed on page 7, supra. Two of these criteria included several
more factors. Specifically, for the “nore effective alternative”
anal ysi s under COVAR 10.24.01.07H(2)(c), the Conm ssion
consi dered seven additional factors: Conmunity - based services
for which the SHP finds need; service to underserved popul ati ons;
communi ty and professional support/opposition; site control;
zoning; facility design with respect to privacy and efficiency;
use of currently available resources. Wth regard to the
anal ysis of “lnpact” under COVAR 10.24.01.07H(2)(e), the
Comm ssi on considered three nore factors: need; service to the

(continued...)
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of the applicants was entitled to preference under any SHP
st andar d. Moreover, it concluded that the applicants generally
faired equally well with regard to the various standards, rules,
and review criteria.® Wth regard to the “nore effective
alternatives” analysis under COVAR 10.24.01.07H(2)(c), t he
Comm ssion analyzed seven factors that are not specifically
identified in COMAR or the Act, and gave “a preference” to
Marriott’s proposals. In its view, Marriott “offer[ed] the nore
effective projects in this review” Further, in analyzing “inpact”
under COVAR 10.24.01.07H(2)(e), the Comm ssion considered three
other factors not specifically identified in COVAR or the Act and
concluded that Marriott’s projects “will have the nore positive
effect on the health care system?”

The determnations favoring Marriott over CHCI with respect to
the “nore effective alternatives” and “inpact” criteria rested on
several findings made by the Comm ssion, as follows: (1) the zoning
status of appellant’s project was wuncertain, because it had

obtained a zoning exception in 1986 for a project that differed

13(....continued)
underserved; and respite and domciliary care.

The Comm ssion al so considered the |ocal Departnent’s
recommendat i on.

“We note that the Conmission determined that InterCare’s
proposal was only partially consistent wwth the community-based
servi ces standard, COVAR 10.24.08.06A(2), because of the
guestionabl e financial feasibility of its proposed services.
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materially from the one presented to the Commssion; (2)
appel lant’ s project was facing some comunity opposition; 3) even
if the community opposition to CHC)'s application |acked nerit,
such opposition would inevitably delay inplenentation of the CHCJ
project; (4) Marriott’s projects had a nore efficient facility
desi gn, because each had the physical therapy room |l ocated on the
same floor as the nursing unit; (5) and appellant ineffectively
used scarce resources, because it voluntarily kept out of service
46 CCF beds in two other facilities in the County at the sanme tine
that it sought additional CCF beds in this review

Al t hough the Comm ssion acknow edged that Marriott raised
serious concerns about appellant’s ability to secure the necessary
zoning approval, it rejected Marriott’s notion to dedocket
appellant’s application. Additionally, in a |lengthy footnote, the
Commi ssion rejected the contention that Marriott was not entitled
to the CONs based on violations of COVAR resulting from Marriott
Corporation’s reorganization and financial transactions.

After the Conm ssion issued its Revised Decision, the circuit
court heard oral argunment regarding the challenges to that
decision.®™ On Novenber 26, 1997, the circuit court filed its five
and a half page “Menorandum and Qpinion,” affirmng the Conmm ssion.
Noting that it did “not go into great detail as to the factua

background” because that was “not in dispute,” the court concl uded

> The record does not include a transcript of the argunents
before the circuit court.
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that the Comm ssion adhered to the governing statute
regul ations, Mrriott was the real party in interest,
substanti al evidence supported the Conm ssion’s concl usi ons.
court said, in part:

While it was acknow edged that not every issue was
docunented and established by specific reference to
testimony, the [Revised Decision] as a whole touched on
all sufficient issues which would have a bearing on the
ul timate deci sion reached.

Therefore, the Court feels that the procedures of
the Comm ssion were in fact followed and that their
deci sion was reached after a through [sic] and careful
view of the evidence and facts presented.

* * %

The question that the Court mnust decide is whether
or not the testinony presented including Staff
reconmendati ons, was sufficient to establish the findings
of fact by the Commssion. Then the Court nust decide if
the final recommendation was legally correct based on the
entire procedure.

The Court has carefully reviewed the Menoranda of
the parties, considered the argunents of counsel and the
applicable lawin this area and feels that the Comm ssion
did in fact reach findings of fact which were
substantiated by the evidence presented and ultimately
correctly applied the law to the issues presented.

W will include additional facts in our discussion of

i ssues.

I11. A Summary of Appellant’s Contentions

The prolonged and rather tortured history of this

and
and

The

t he

case

i nvol ves, as appellant notes, “nore than eight years of various

adm nistrative and judicial procedures....” In its |
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menor andum subm tted to the circuit court, appellant characterized
the case as a “procedural nightmare.” Neverthel ess, on appeal
appel | ant “does not argue that it has not been afforded due process

7 Nor does appellant “dispute any of the Conmi ssion’s
finding of fact as such . . . .” Indeed, appellant acknow edges
“that all of the applicants proposed excellent facilities” and
“there is adequate evidence in the huge adm nistrative record from
whi ch the Conm ssion could have approved any of the applications
before it.” It thus concedes that “the ‘substantial evidence test
for challenging agency fact finding is not inplicated in this
case.”

Both here and below, appellant clains it has focused on
“purely |egal gquestions — matters of procedure and the
interpretation and application of various Comm ssion regul ations.”
Appel  ant contests “the process by which the Comm ssion eval uat ed
[the] evidence.” It conplains that, in its Revised Decision, the
Conmmi ssion nmade “no findings, and offered no reasons” for its
decision to approve Marriott’s applications and reject Carriage
Hll"s application. Rat her, after “years of admnistrative
proceedi ngs,” appellant contends that the agency’s final decision
contains “new findings of fact,” not set forth anywhere in the
record, and “leaves unclear why and how it chose to approve the
Marriott applications.” Indeed, in its |egal nmenorandum submtted

bel ow, CHCJ characterized the agency’ s decision as “a work of
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fiction.”

In the “Summary of Argunent” section of its appellate brief,
CHCJ argues that the Comm ssion “violated its own regul ati ons and
the Adm nistrative Procedures [sic] Act by taking a vote that

rejected, w thout discussion or explanation, the findings of fact

of its own Hearing Oficer, and then by issuing a . . . Revised
Decision . . . that contained dianetrically opposite findings that
the Comm ssion itself never adopted.” In appellant’s view, the

agency’s failure to provide a clear rationale for rejecting the
recommendations of its own hearing officer and the Departnent
constitutes “procedural sl oppiness.”

Appel l ant also challenges the validity of the Conm ssion's
Revi sed Decision, issued nonths after the Conm ssion's vote,
claimng it is the work product of the Comm ssion’s Staff, which
“provided the entire rationale for the Comm ssion’s final action
and t he Conm ssion never even purported to adopt that rationale.”
Further, CHCJ posits that the decision is defective because the
Comm ssion never took the “sinple step” of voting to adopt the
Staff’s draft of the Revised Decision. Appellant argues:

The flaw in the Commssion’s procedure is

hi ghlighted by the fact that Staff’s draft of the *Final

Deci sion” not only nenorialized the Conm ssion’s vote,

but also purported to rehabilitate Staff’s recomrendati on

nearly two years earlier in favor of Marriott against the

Hearing Oficer’'s contrary findings and conclusions.

Staff, in effect, drafted as the Conm ssion’s “findings”

what anounted to a rebuttal of the cross-examnation its

w tness had suffered, and a defense of not only the
result it had recomrended, but also its own rationale
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that the Hearing O ficer had rejected.

Further, appellant asserts that the Revised Decision
“purported to deny the CHCJ application -- and to approve the
Marriott applications -- on the basis of plainly erroneous
interpretation and application of the Conmm ssion’s regul ations.”
Appel | ant st ates:

[ TThe Comm ssion’s denial of CHCJ' s application was based
only upon an interpretation and application of the “nost
effective alternative” reviewcriterion that was beyond
the Comm ssion’s authority . . .; the Comm ssion failed
to follow its regulations which require appropriate
consideration of the recomendation of the designated
| ocal health planning agency which had recomended
approval of the CHCJ application . . .; the Conm ssion
purported to make findings regarding the status of CHCJ' s
zoni ng that were beyond the evidence or the Conm ssion’s
expertise and authority . . .; and the Conm ssion
inproperly interpreted and applied its regulations to
allow Marriott to sell a CON in connection with the
refinancing of one of the applicant facilities.

Finally, appellant’s brief is replete wth criticisnms
concerning the circuit court’s allegedly deficient review of the
Comm ssion’s decision. CHCJ repeatedly conplains that the “Crcuit
Court sinply failed to address [CHC) s] legal and procedural
critiques of the Commssion’s ultimate decisionnmaking [sic]
process.” In the end, according to appellant, the |ower court
i nproperly “blessed” a “sloppy decision by the Conmm ssion.”
Because the circuit court failed to address and resolve all of the
i ssues that appellant raised, CHCJ urges that “the appropriate

remedy is to remand the matter to the trial court to do so.”
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V. Standard of Review

The principles that govern judici al review of an
adm nistrative agency's decision are well established. e
reiterate them here because, in |arge neasure, they undergird our
resol ution of this case.

Appel l ant urges us to remand to the circuit court so it may
consider the many issues that it failed to resolve. That request
over|l ooks our role, which requires us to review the agency’s
decision. Ahalt v. Montgonery County, 113 Ml. App. 14, 20 (1996).
| ndeed, our function “in reviewing an adm nistrative decision is
precisely the same as that of the circuit court." Departnment of
Health & Mental Hygiene v. Shrieves, 100 M. App. 283, 303-04
(1994); see Maryland State Board of Soc. Work Exanmirs v. Chertkov,
121 Md. App. 574, 583 (1998); Wsniewski v. Departnent of Labor,
Li censing and Regul ation, 117 Ml. App. 506, 515 (1997); Mbsenan V.
County Council, 99 M. App. 258, 262, cert. denied, 335 M. 229
(1994); WMnaisel v. Mntgonery County, 94 M. App. 31, 34 (1992);
Mortinmer v. Howard Research & Dev. Corp., 83 M. App. 432, 442,

cert. denied, 321 Md. 164 (1990).16

W& shoul d not be understood to approve of a circuit court’s
failure to consider the issues raised by a party on judici al
review of an agency’s decision. Nor do we suggest that we are
W thout authority to remand to the circuit court to undertake
such a review. In this case, however, we are satisfied that the
circuit court’s review was not so deficient or inadequate as to
conpel us to renmand.
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In Insurance Commir for the State v. Engel man, 345 M. 402
(1997), the Court of Appeals explained that judicial review of an
adm ni strative agency’s decision is

both narrow and expansive. It is narrow to the extent

that reviewng courts, out of deference to agency

expertise, are required to affirman agency’s findi ngs of

fact, as well as its application of law to those facts,

if reasonably supported by the admnistrative record

viewed as a whole. The standard is equally broad to the

extent that reviewing courts are under no constraint to
affirm an agency decision premsed solely upon an
erroneous concl usion of |aw.
ld. at 411 (internal citations omtted); see Adventist, supra, 350
Md. at 120; United Parcel Serv. v. People's Counsel for Baltinore
County, 336 M. 569, 576 (1994) (recognizing that "[j]udicial
review of adm nistrative agency action is narrow. "); CBS Inc. v.
Comptrol ler of the Treasury, 319 Md. 687, 697-98 (1990).

An agency’s decision nust be affirmed when the agency’'s
factual findings are supported by substantial evidence in the
record and the decision is legally correct. United Parcel Serv.,
336 Md. at 577; CBS, 319 Md. at 697-98; Mortimer, 83 MI. App. at
441. Substantial evidence has been defined as nore than a
scintilla of evidence. Mont gonery County v. Geater Colesville
Ctizens Ass'n, Inc., 70 M. App. 374, 382 (1987). “In this
context, ‘“[s]ubstantial evidence,”’ . . . has been defined as
“such relevant evidence as a reasonable mnd mght accept as

adequate to support a conclusion[.]”’” Loveman, 349 M. at 569

(citations omtted).
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Moreover, an appellate court nust "review the agency's
decision in the light nost favorable to the agency, since decisions
of adm nistrative agencies are prinma facie correct and carry with
themthe presunption of validity." Baltinore Lutheran H gh School
Ass'n, Inc. v. Enploynment Security Admn., 302 M. 649, 662-63
(1985); see Loveman, 349 Ml. at 569; Anderson v. Departnent of Pub.
Safety & Correctional Servs., 330 Md. 187, 213 (1993); G ant Food,
Inc. v. Departnment of Labor, Licensing and Regul ation, 124 M. App.
357, 401 (1999); Maisel, 94 MI. App. at 34; Cox v. Prince CGeorge’s
County, 86 Md. App. 179, 187 (1991). In review ng the agency’s
deci sion, we nust not engage in judicial fact-finding, Anderson,
330 Md. at 212; Board of County Commirs v. Hol brook, 314 M. 210,
218 (1988), nor may we supply factual findings that were not nade
by the agency. Ccean Hi deaway Condo. Ass'n v. Boardwal k Pl aza
Venture, 68 M. App. 650, 662 (1986). Further, the inferences
reasonably to be drawn from the facts are left to the agency.
Hol brook, 314 Ml. at 218; see Mdseman, 99 Md. App. at 265. Thus,
a reviewing court may not “substitute its judgnment on the question
whet her the inference drawn [fromthe facts] is the right one or
whether a different inference would be better supported. The test
is reasonabl eness, not rightness.” Snowden v. Myor and Cty
Council of Baltinore, 224 Ml. 443, 448 (1961) (citations omtted);
see People's Counsel for Baltinore County v. Mangione, 85 M. App.

738, 751 (1991).
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In addition, a reviewi ng court may not search the record for
a basis to support an agency’'s conclusions. Instead, we may only
uphol d an agency’s decision if “it is sustainable on the agency’s
findings and for the reasons stated by the agency.” United
St eel workers of Am v. Bethlehem Steel Corp., 298 M. 665, 679
(1984) (citations omtted); see also United Parcel Serv., Inc., 336
Ml. at 577; Harford County v. Earl E. Preston, Jr., Inc., 322 M.
493, 505 (1991); Rouse-Fairwood Ltd. Partnership v. Supervisor of
Assessnents of Prince Ceorge’s County, 120 M. App. 667, 686
(1998).

Accordingly, “Qur review of the . . . [Comm ssion’s] factual
findings entails only an appraisal and evaluation of the
[ Coom ssion’s] fact finding and not an i ndependent decision on the
evi dence.” Loveman, 349 Md. at 569 (citation omtted). |n other
words, we shall affirmthe Commssion’s ruling if “‘a reasoning
m nd reasonably coul d have reached the factual conclusions the..

[ Comm ssion] reached.’” Changing Point, 87 MI. App. at 162 (quoting
Bul l uck v. Pel ham Whod Apartnents, 283 Md. 505, 512 (1978)).

In contrast to the deferential review accorded to an agency’s
factual findings, questions of |aw receive no deference on review,
we are not bound by an agency’'s interpretation of [|aw Caucus
Distributors v. Maryland Sec. Commir, 320 M. 313, 324 (1990);
State Adm n. Bd. of Election Laws v. Billhinmer, 314 M. 46, 59

(1958), cert. denied, 490 U S. 1007 (1989). Indeed, "a review ng
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court is under no constraints in reversing an admnistrative
deci sion which is prem sed solely upon an erroneous concl usion of
law. " People's Counsel for Baltinore County v. Maryland Marine
Mg. Co., Inc., 316 Md. 491, 497 (1989) (citations omtted); see
Departnment of Assessnents & Taxation v. Consuner Prograns, Inc.,
331 Md. 68, 72 (1993); Liberty Nursing Cr., Inc. v. Departnent of
Health & Mental Hygiene, 330 Mi. 433, 443 (1993); Ahalt, 113 M.
App. at 22; Departnent of Health and Mental Hygiene v. Riverview
Nursing CGr., Inc., 104 M. App. 593, 602, cert. denied, 340 M.
215 (1995); Departnent of Health & Mental Hygiene v. Reeders
Menorial Hone, Inc., 86 M. App. 447, 452 (1991). To the contrary,
the review ng court “nust substitute its judgnent for that of the
agency if . . . [Jits] interpretation of the applicable Iegal
principles is different” fromthat of the agency. Perini Services,
Inc. v. Maryland Heal th Resources Pl anning Conmmin, 67 MI. App. 189,
201, <cert. denied, 307 M. 261 (1986); see, e.g., Roach wv.
Comptroller of the Treasury, 327 Ml. 438 (1992); Friends School v.
Supervi sor of Assessnments, 314 Md. 194 (1988).

When an agency’s interpretation of a statute or regulation is
at issue, the substituted judgnment standard applies. Rossvill e
Vendi ng Machine Corp. v. Conptroller, 97 M. App. 305, 311-12
cert. denied, 333 MI. 201 (1993); see also People’ s Counsel, 316

Mi. at 497. Accordingly, “[t]he substituted judgnment test is the
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anal ysi s enpl oyed when we interpret the requirenents of the SHP
and COVAR.” Perini, 67 Ml. App. at 201.
Finally, we observe that a decision is "not in accordance with

| aw' when it is

arbitrary, illegal or capri ci ous. In making a
determ nation of whether the [agency’'s] decision is
arbitrary, illegal or capricious, the review ng court

must deci de whet her the question before the agency was
fairly debatable. An issue is fairly debatable if
reasonable persons could have reached a different
concl usion on the evidence and, if so, a review ng court
may not substitute its judgnent for that of the
adm nistrative agency. The fairly debatable test is
anal ogous to the clearly erroneous standard under Rule 8-
131(c) and a decision is fairly debatable if it is
supported by substantial evidence on the record taken as
a whol e.
Mortinmer, 83 MI. App. at 441 (internal citations omtted.)

Wth these well-honed principles in mnd, we turn to consider

appel l ant’ s contenti ons.

V. Discussion - The Revi sed Deci sion
A. The Crcuit Court’s Ruling
Appellant’s first argunent is captioned: “The G rcuit Court
Fail ed To Address And Resolve Al of the Potentially D spositive
| ssues [Appellant] Raised Below.” CHCJ argues that the circuit
court erred because it failed to address the nmany | egal issues that
appel l ant raised, including issues concerning flaws in the Revised
Decision due to its “conclusory determ nations” and |ack of

“specific findings of fact . . . .~ In particular, appellant
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conplains that the circuit court did not resolve its contentions
that the Comm ssion erred by failing to provi de adequate reasons in
its opinion for its rejection of the hearing officer’s
recomrendation, by failing to explain its rejection of the |ocal
Department’ s recommendation, and by failing to explain adequately
the reasons for its approval of the Staff’s position. Furt her
CHCJ clains that the circuit court never addressed the allegedly
def ective process by which the Conmm ssion arrived at its decision.
Rat her, Carriage H Il characterizes the circuit court order as a
“bl anket rejection” of its argunents, and maintains that such
“general findings and conclusions do not permt adequate appellate
review.”

By failing to resolve all of the issues raised by Carriage
Hill, appellant urges that the court did not conply with Ml. Code
(1984, 1995 Repl. Vol.), 8 10-222(h) of the State Governnent

Article (“S.G").' Consequently, appellant seeks a remand to the

'S, G § 10-222(h) provides:
In a proceedi ng under this section, the court may:
(1) remand the case for further proceedi ngs;
(2) affirmthe final decision; or
(3) reverse or nodify the decision if a
substantial right of the petitioner may have been
prej udi ced because a finding, conclusion, or decision:
(1) is unconstitutional;
(11) exceeds the statutory authority or
jurisdiction of the final decision nmaker;
(ti1) results froman unl awful procedure;
(1v) is affected by any other error of |aw
(v) is unsupported by conpetent, material, and
substantial evidence in light of the entire record as

(continued...)
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circuit court for resolution of the issues it raised in its attack
upon the agency’s decision. W are unpersuaded by these
contentions.

Qur resolution of this matter is tied directly to the standard
of review that we previously outlined. Appel I ant’ s underl yi ng
contention is flawed because it is premsed |argely on the m staken
perception that our task involves review of the decision of the
circuit court. “[T]he Court of Appeals repeatedly has proceeded
directly to the review of the admnistrative decision itself.”
Shrieves, 100 Md. App. at 303 (citing Maryland State Police v.
Li ndsey, 318 M. 325, 334-36 (1990) and Modtor Vehicle Adm n. v.
Li ndsay, 309 M. 557, 563-64 (1987)). Consistent with the
principles of judicial review of an agency’s decision, HG § 19-
120(b) (1) expressly provides: “A decision of the Conm ssion shal
be the final decision for purposes of judicial review’

The authorities on which appellant relies to support its
request for remand are inapposite. For exanple, contrary to
appel l ant’ s assertion, Lanpton v. LaHood, 94 Ml. App. 461 (1993),
is not “virtually on all fours with the present case.” Lanpton did
not involve an admni strative agency review, id. at 466-67, and we
did not order a remand because of the Orphan’s Court’s failure to

reach all the legal issues before it. Rather, we remanded because

1(....continued)
subm tted; or
(vi) is arbitrary and capricious.

35



the record was unclear as to certain critical facts that pertained
to the creditor’s claim and because we could not determ ne from
review of the record what inpact a conflict of interest had on the
| ower court proceeding. |d. at 484-85. Simlarly, Forman v.
Mot or Vehicle Admn., 332 M. 201  (1993), is readily
di stingui shable fromthis case. There, an admnistrative | aw judge
suspended the appellant’s driver’s |license because the appell ant
failed to take a breathlyzer test. Id. at 205-06. The Court
remanded to the agency because the agency, not the circuit court,

failed to address an inportant |egal issue.

B. The Comm ssion’s Vote, the Role of Staff, and the Hearing
O ficer’s Reconmendati on

Appel l ant argues, inter alia, that the Revised Decision is
defecti ve because the Comm ssion rejected, “w thout discussion or
expl anation,” the recomendation of the hearing officer, never
provided the rationale for its vote, and never “purported to adopt
the staff’s draft Final Decision.” These clains |ack nerit.

As we noted earlier, the Conm ssion nay del egate to a single
Comm ssioner the responsibility for reviewng an application,
conducting evidentiary hearings, and preparing a proposed deci sion.
HG 8 19-118(d)(3). The Staff’s role in a CON revi ew proceedi ng
is outlined in COVAR 10. 24. 01. 07Q(1), which provides, inter alia:
“The Staff shall issue its report . . . in the form of Proposed

Fi ndi ngs of Fact, Concl usions of Law and Recommendati ons .
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Here, the Staff reviewed the applicable rules, standards, and
criteria and i ssued an 85 page report. Nevertheless, under HG 8§
19-118(d), the Comm ssion alone has the “final nondel egable
authority to act upon” a CON application. Mor eover, COMAR
10.24.01.07K(2) requires a witten decision that includes findings
of fact.

At the hearing held by the Conm ssion on June 13, 1995,18
representatives of the parties and Staff presented oral argunent
and were questioned by the conmm ssioners concerning a variety of
I ssues. The comm ssioners also had before them the proposed
deci sion of Comm ssioner Harris favoring InterCare, the parties’
exceptions to that recomendation, the March 1994 Staff report
approving Marriott, and a detailed chronology of the procedura
hi story prepared by the Staff.

At the end of the hearing, the Comm ssion specifically
considered two notions. The first, articulately and rather
passi onately presented by Conm ssioner Harris, urged the award of
the CON to InterCare, to ensure “a wlling and conpassionate
provi der of nursing home services” and to relieve “a serious access
probleni for the “low incone underserved population . . . .” That
noti on was defeated. Thereafter, a notion was nade to “support the

staff’'s recommendations” in favor of Marriott. After that notion

We note that appellant included in the Record Extract only
three pages of the transcript fromthis hearing. In the Appendi x
to the Comm ssion’s brief, it included the entire 145-page
transcri pt.
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was seconded, the Chair said: “The notion to accept the

recommendation of the staff that is favoring Marriott is now on the

floor.” When the question was called, the Chair said: “Al those
in favor, please raise your hand.” By a vote of six to three, the
Chair declared: “The notion is carried.” After verifying that the

requi site nunber of consunmer nenbers of the Conm ssion supported
the notion, the Chair said: “[A]t this time . . . Mrriott has
been awarded the application.”

The foregoing establishes that the Comm ssion specifically
voted to approve Marriott’s projects, based on the Staff’s
recommendati on. COVAR 10. 24.01.07K(4) states: “A decision of the
Comm ssion shall be by a majority of the quorum present and voti ng,
except that no project may be approved without the affirmative vote
of at least two consuner nenbers of the Comm ssion.” Appellant
does not claimthat the Comm ssion acted w thout a quorum or that
the vote |acked the approval of two consuner nenbers. W are
satisfied that the Conm ssion conplied with COVAR when it issued
t he Revi sed Decision, incorporating the findings and concl usi ons of
the March 1994 Staff report, in accordance with the Comm ssion’s
vot e.

Appel I ant has not referred us to any authority that mandates
a second vote by the Conm ssion to approve the actual text of
either the Final Decision or the Revised Decision, and we can find

none. Nor do we perceive any nerit to the assertion that “the
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Comm ssi on never even purported to adopt” the Staff’s rationale.
That the Comm ssion’s Revised Decision was issued after its vote
does not nmean that it was not the Conmission’s ruling or that the
process was flawed. Certainly, the Staff had no authority to issue
a final opinion in the nanme of the Commission. To the contrary,
the Final Decision and the Revised Decision carried with themthe
i nprimatur of the Comm ssion; they were both issued by order of the
Comm ssi on.

W are also unable to assign error even if the Revised
Decision was drafted by the Staff. CHCJ's contention in this
regard is undercut by its concession below, recognizing “that
agenci es cannot be expected to draft every word in their orders;
that is what Staff is for.” Al though appellant specul ates that
sone of the conm ssioners may have had concerns about the Staff’s
final product, there is no evidence to support such a suggestion.
A “Comm ssion nenber who does not agree with the decision or any
part of it reached by the majority of the Commssion may file a
witten dissenting opinion . . . .” COVAR 10.24.01.07K(8). None
was fil ed.

Inits quarrel, appellant al so seens to suggest that, because
t he Comm ssion disagreed with the hearing officer’s recomendation
endorsing InterCare, nore was required of the Comm ssion by way of
expl anation than if the Comm ssion had adopted that recomendati on.

CHCJ points out that the Revised Decision omts specific reference
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to the hearing officer’s objections to appellant’s application
Absent those objections, appellant asserts that its application
shoul d have been approved. CHCJ also contends that the Revised
Decision failed to address the hearing officer’s objections to
Marriott’s applications or the reasons favoring InterCare. Again,
t hese contentions do not carry the day.

Merely because the Conm ssion delegated to a hearing officer
the responsibility to hold hearings and prepare a proposed
decision, it does not follow that the Comm ssion was obligated to
adopt the hearing officer’s proposal or satisfy a higher standard
in order for a disagreenent with a hearing officer to wthstand
appel l ate scrutiny. Moreover, we are unaware of any requirenent
i nposi ng on the Comm ssion the burden of addressing, line by |ine,
the content of a hearing officer’s recormendation. See H G § 19-
118(d)(11). In this regard, Shrieves, supra, 100 Mi. App. 283, is
i nstructive.

The Shrieves Court explained the relationship between an
agency and a hearing officer and the deference, if any, that the
agency owes to the hearing officer. To be sure, an agency is
required to consider the findings of a hearing officer, and the
hearing officer’s credibility determnations are entitled to
speci al deference. 1d. at 298-99. But, “it is the final order of
the adm ni strative agency that is subjected to deferential judicial

review” |d. at 296 (citing Anderson, 330 Mi. at 215).
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When we conpare the Comm ssion’s decision to Conmm ssioner
Harris’s recommendation, it is evident to us that the Conm ssion
consi dered Comm ssi oner Harris's pr oposed findi ngs and
reconmendat i on. Mor eover, the Conm ssion adequately addressed,
directly and indirectly, those matters with which it disagreed.
For exanple, in its consideration of the “need” criterion under
COVAR 10.24.01.07H(2)(b), the Comm ssion pointed out that the
hearing officer “erroneously interpreted the Comm ssion’ s previous
deci sion to wai ve the 95% [ occupancy] rule.” It said: “One of the
concerns guiding the Conmmssion . . . was that the 95% rul e not be
used to bl ock new conpetitors in favor of existing nursing hones
that do not accept Medicaid recipients. . . . It does not follow
from this that the applicant proposing the |argest nunber of
Medicaid beds [i.e., InterCare, which was recomended by the
hearing officer] should be approved . . . .” The Comm ssion al so
specifically “disagree[d] with the Proposed Decision’s concl usion
that Marriott has contributed to a Medicaid access problem in
Mont gonmery County.” Further, it adequately provided its reasons
for favoring Marriott’s projects over the proposal of CHCI.
Therefore, we perceive no legal error with regard to the process

that culmnated in the Revi sed Deci si on.

C. The Review Criteria: The Mbst Effective Alternatives, Need,
and | npact

CHCJ contends that the Comm ssion’s decision was arbitrary and
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capricious, because it inproperly considered matters that exceeded
the scope of its authority with respect to the nore effective
alternatives review criteria under COVAR 10.24.01.07H(2)(c). CHQ
avoi ds casting its conplaint as a challenge to the factual findings
of the Comm ssion. It argues, instead, that the Conm ssion erred
as a matter of |law by considering issues such as wuse of currently
avai | abl e resources and zoning. |In this regard, CHCJ contends that
the Conm ssion inproperly “created new ‘effectiveness’ standards
dealing with the use of ‘existing resources’ . . . and ‘questions
about zoning’ . . . to determne that [appellant] was not as
‘effective’ an alternative as Marriott.”

Appel I ant avers that the Comm ssion found CHCJI's application

“consistent with every review criterion except one,” i.e., the
“nost effective alternatives” criterion. In particular, CHC]

focuses on the Comm ssion’s allegedly inproper interpretation of
the “nost effective alternatives” review criterion, which included
a “scarce resources” analysis. Appel  ant suggests that this
anal ysis was the “sole basis” for the denial of its application.
Prelimnarily, we reject appellant’s assertion that the
Comm ssion found CHCJ's application consistent with all review
criteria except the “nore effective alternatives” criterion. As we
see it, the Conm ssion nmade several other key findings that
culmnated in the decision to favor Mrriott over CHCJ. For

exanple, in its analysis of the “inpact” criterion under COVAR
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10.24.01.07H(2)(e), which appellant does not address, the
Comm ssi on specifically concluded that Marriott woul d have a nore
positive effect on the health care system Interestingly, although
Marriott notes the Commssion’s favorable finding as to “inpact,”
appel | ees have not chall enged appel |l ant’ s erroneous assertion that
the Conm ssion favored Marriott solely because of the nore
effective alternatives criterion. It would seemto us, however
that because appellant has not challenged the Comm ssion’s
conclusion with respect to the inpact criterion, it has waived any
conplaints as to that conclusion. See Maryland Conmin on Human
Rel ati ons v. Downey Conmunications, Inc., 110 Md. App. 493, 519
(1996); Harrison v. Harrison, 109 M. App. 652, 673-74, cert.
deni ed, 343 Ml. 564 (1996). Consequently, its conplaints as to the
nore effective alternative analysis are really of no nonment.

In any event, in reaching its decision as to “inpact,” the
Conmi ssi on consi dered sone of the sanme factors that it considered
regarding the “nore effective alternatives” criterion. Therefore,
we shall discuss both the inpact and nore effective alternatives
criteria together.

As to the criterion of “less costly or nore effective
alternatives,” COVAR 10.24.01.07H(2)(c) provides:

The availability of less costly or nore effective

alternatives for addressing the unnet needs identified by

the applicant. . . . [T]he Comm ssion shall take into

account the cost effectiveness of construction plans and

may consider the cost effectiveness of providing that
proposed service at the applicant facility versus
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alternative facilities which are existing and providing

t he proposed service or alternative facilities which have

submtted a conpetitive application as part of a

conparative review. Wen costs fall wthin a reasonable

range, cost conparisons are not relevant to this
criterion, and projects may be found consistent even if

one applicant’s costs exceeds that of another’s in a

conparative review.

This criterion is conposed of two prongs: the “less costly”
conponent and the “nore effective” conponent. Because the
Comm ssion could not award nore than 84 CCF beds, and all of the
applicants were generally qualified, the nore effective
alternatives criterion becane a critical consideration. Appellant
has acknow edged that the nore effective alternatives elenent is
sonmewhat subjective, particularly when, as here, nore than one
contestant neets the m ni mal standards.

In analyzing the “nore effective” prong, the Conm ssion
articul ated seven additional factors that it deened relevant to its
anal ysis: comunity-based services for which the SHP finds need,;
service to underserved popul ations; comunity and professional
support/opposition; site control; zoning; facility design as it
relates to patient privacy and efficient operation; and use of
currently available resources. At the outset, we reject
appel lant’s claimthat these factors were not properly part of the
“nore effective alternatives” analysis. Appellant’s view of this
standard is too restrictive. Neither the Comm ssion’s

interpretation nor its application of +the nore effective

alternatives criterion conflicted with the plain | anguage of the
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regul ation. Moreover, it is the agency that “is best able to
discern its intent in pronulgating a regulation.” Changing Point,
87 Md. App. at 160 (citing Maryland Comrin on Human Rel ations v.
Bet hl ehem Steel Corp., 295 M. 586, 593 (1983)). “Thus, an
agency’s interpretation of the neaning and intent of its own
regulation is entitled to deference.” 1d. (citing Maryland Conmi n,
295 Md. at 593).

The Comm ssion’s conclusion in favor of Marriott as the
applicant with the nost effective alternative rested on four of the
seven factors. The Comm ssion determned that: (1) appellant
ineffectively wused currently available resources, because it
intentionally took 46 CCF beds out of service in its two other
facilities in the County, notwthstanding its effort to obtain
additional beds for the pending project; (2) Carriage Hll’s
zoni ng was uncertain; (3) appellant faced community opposition to
its project; (4) the community opposition would inevitably result
in the delay of inplenentation of the project; and (5) Marriott’s
facility designs were nore efficient, because its physical therapy
roons were planned for the sane floors as the nursing units.

The Comm ssion al so considered the inpact criterion, pursuant
to COVAR 10.24.01.07H(2)(e). It provides:

Having a positive inpact on the existing health care

system of the area. For purposes of determning

consi stency, the Conm ssion may judge the effects of the
proposal on existing facilities, beds, services, or

equi pnent and any excesses or deficits identified in the
State Health Plan, as applicable, and whether proposals
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to expand existing capacity shift services, beds, and

dollars to areas of unnmet need fromareas of identified

excess.

In its consideration of the inpact criterion, the Conm ssion
consi dered three other factors: ! need; service to the underserved;
and respite and domciliary care. As to the need factor, it stated
that it was “not convinced” that the award of the maxi numof 84 CCF
beds “w ||l have the nost positive effect on the system” This is
not ewort hy, because only Marriott sought |ess than 84 CCF beds. It
reiterated that appellant faces “comrunity opposition and nay be
opposed in future zoning actions, if such are required.” Moreover,
“regardl ess of the nerits of the opposition,” the Conm ssion was
concerned that “inplenentation of the [CHCJ] project may be
del ayed.” Were that to occur, the Conm ssion recognized that

CHCJ's “services may not be brought on Iine in a tinely manner.”

Further, because of CHCJ' s “unused beds at its other facilities,”

W& note that COVAR 10.24.01.07H(2) (b) specifically pertains
to “need” and arguably overlaps with the need factor as
considered by the Comm ssion in the context of the inpact
criterion. COVAR 10.24.01.07H(2)(b) states:

The need of the popul ation served or to be served.
For purposes of determ ning consistency, the Conmm ssion
consideration will include the need analysis (if any)
included in the State Health Plan, and the speci al
needs of |ow incone persons, racial and ethnic
mnorities, wonen, handi capped persons, residents in a
county in which a proposed nedi cal service does not
exi st, and other groups which may be underserved and
the extent to which groups which traditionally have
experienced difficulties in obtaining equal access to
health services will have access to or be inpacted on
by the proposed project.

46



the Conm ssion expressly said that it had “no reason to believe
that . . . [CHCJ] would not also voluntarily restrict beds” again.
Thus, the Comm ssion concluded that Marriott’s projects would have
the nore positive inpact on the health care system

In the “Summary” section of its analysis of the “Less Costly
or Mre Effective Aternatives” criterion, the Conm ssion
enphasi zed the nore effective prong. In concluding that Marriott’s
proposals were nore effective, the Conmm ssion reiterated that
“[z]oning is not an issue” for Marriott, its projects have
“appropriate zoning” and thus they could quickly “be inplenented
wi t hout further zoning action.” On the other hand, it said that
CHCJ' s zoning was “unclear,” and it faced community opposition to
future zoning approvals. Further, the Conm ssion concl uded that
Marriott’s proposed facilities had a better design than CHCI' s
proposed project, based on the l|location of the physical therapy
roons. Thus, the Comm ssion indicated that CHC)' s design was “l ess
efficient” than Marriott’s, “due to the necessity to transport the
patients off the conprehensive care unit for therapy.” Further,
the Commssion reiterated that it did not consider CHC)' s voluntary
restriction of beds at its two existing facilities “an effective
use of scarce resources.” After consideration of the discernable
differences that the Conm ssion believed woul d have an i npact upon
the effective deploynent of health care resources, it selected

Marriott’s project. As we explain below we perceive no error.
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(1) Use of Currently Avail abl e Resources
Appel I ant conpl ains that the Comm ssion inproperly penalized
CHCJ because, at two other Carriage H Il facilities in the County,
Carriage H Il voluntarily renoved many CCF beds from service. It
urges that it was inproper for the Conm ssion to consider unused
beds at related facilities.?

Fl ora Luckett, CHCJ' s Chief Executive Oficer, admtted under

2 Thr oughout the proceedings, it appears that little
di stinction was nade between the Carriage Hill entities, which
are separate corporations. The two other Carriage H |
corporations are referred to as Carriage Hll - Silver Spring and
Carriage H Il - Bethesda. CHCJ itself did not operate those
facilities.

In its |legal nmenorandum subm tted bel ow, CHCJ' s counsel
explained that CHCJ is a corporation whose stock is owned by the
sane famly that owns the stock of Medical Facilities, Inc.; that
corporation apparently is the owner of the two other Carriage

H |l nursing hone facilities in the County. CHCJ' s own w tness
seened to blend CHCJ and the two other Carriage Hill facilities.
Fl ora Luckett, the Chief Executive Oficer for CHCJ and director
of operations for the “Carriage H |l facilities,” testified as
foll ows on Novenber 18, 1993:

[ Counsel for InterCare]: Carriage H Il operates two

ot her nursing honmes in Montgomery County; is that

correct?

[ Ms. Luckett]: Yes, they do.
[ Counsel for InterCare]: And those are, this may not
be the official name but | think it’s fair to refer to
themas Carriage H Il - Silver Spring and Carriage Hil
- Bethesda; is that correct?
[ Ms. Luckett]: That’s correct.

(Enphasi s added).
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cross-exam nation that Carriage Hill operates two other
conprehensive care facilities in the County, and they both had CCF
beds that were “not in service.” Luckett offered reasons for that
situation, which are not relevant to the issue here. She al so
acknowl edged that, as of the date of her testinony (i.e., Novenber
19, 1993), the Carriage HII facility in Silver Spring was |icensed
for 113 CCF beds, with a voluntary restriction to 100 beds, and
only 98 of those beds were operating. At the Carriage Hill
facility in Bethesda, which was |icensed for 89 CCF beds, only 75
wer e operating.

After reviewng files for the other Carriage H |l facilities,
the Staff noted that Carriage Hll’'s Silver Spring facility had
recently increased its licensed capacity from 113 to 122 CCF beds,
and the Bethesda facility had requested an increase of nine beds.
Yet the Silver Spring facility's voluntary restriction to 100 beds
remained in effect, and the Bethesda facility had a voluntary
restriction of 74 beds. Accordi ngly, the Comm ssion determ ned
that the two other Carriage Hill facilities had a total of 37
unused CCF beds, which would increase to 46 when the Bethesda
facility was licensed for the additional nine CCF beds. Thus, the
Comm ssion said: “lIn short, up to 46 beds which could be avail abl e
for patient use in Muntgonery County are controlled by Carriage
Hill and kept out of service. This is not an effective use of

scarce resources.”
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Appel lant insists that the Comm ssion had no authority to deny
Carriage HIl’'s CON application solely because the other Carriage
Hill facilities had 46 |icensed but unused CCF beds. Further, CHCJ
argues that the Comm ssion erred as a matter of |law in concluding
that appellant did not “appropriately” or “effectively” use its
“resources”, and by finding that such conduct was “not an effective
use of scare resources.” In addition, CHCJ contends that the
Comm ssion erred as a matter of law in stating that appellant
“coul d acconplish nmuch of its goal to construct a facility at the
Carriage H Il Cabin John site through relocation of unused
conpr ehensi ve care beds fromits existing facilities.”? 1In this
regard, appellant posits that the Comm ssion |lacks the authority to
relocate existing beds or to require a facility to do so. To the
contrary, it notes that Carriage Hill could not relocate existing
CCF beds w thout CON approval. Therefore, it urges that the
Comm ssion erred because it denied a neritorious application based
on “sone inpressionistic determnation that the applicant has a
possi bl e opportunity to obtain its beds in another way.” Under the
ci rcunstances attendant here, we believe it was reasonable for the
Comm ssion to consider that CHC)'s related facilities had |icensed

CCF beds that were voluntarily renmoved from service.

2 Appel | ant al so argues that the record did not contain
evi dence that 46 of its CCF beds were unused or that it was
feasible to relocate them Because appell ant has repeatedly
represented that it is not contesting factual findings, and
concedes that the substantial evidence standard is not inplicated
here, we decline to consider this assertion.
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Maryl and Gen. Hosp. v. Maryland Health Resources Pl anning
Commin, supra, 103 MJ. App. 525, is useful to our analysis. There,
three Baltinore area hospitals were conpeting for a CON to
establish an Qpen Heart Surgery/ Percutaneous Translum nal Coronary
Angi ography Unit. After the Conm ssion awarded the CON to Union
Menorial Hospital, Maryland CGeneral Hospital and St. Agnes Hospital
sought review in <circuit court; that court affirnmed the
Comm ssion’s decision. On appeal to this Court, Maryland General
argued that the circuit court erred in refusing to apply the
“substituted judgnent” test in reviewng the Conm ssion’s all eged
m sappl i cati on of Approval Policy 7, which required the Conm ssion
to “give preference to the applicant which offers the best bal ance
bet ween program effectiveness and costs to the health care system
as a whole.” ld. at 532. Maryl and CGeneral further conpl ai ned
that, instead of bal ancing effectiveness and costs, the Comm ssion
““placed an unjustifiably narrow and highly subjective enphasis on
‘program effectiveness’ and largely disregarded objective and
quantifiable considerations of ‘cost’ . . . .” Id. at 545. e
di sagreed with Maryl and Ceneral’s contention, explaining that the
Comm ssion found that “all applicants satisfied the ‘cost’ prong
but that Union Menorial was entitled to the preference because it
offered a nore effective program” |1d. W observed: “The actual
bal anci ng of these considerations is judgnental, invoking expertise

of the agency; it is not a matter for second-guessing by a court.”
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Appel lant’s argunents here are akin to those advanced by
Maryl and General. W reject appellant’s assertion that, “[t]o the
extent that the Conm ssion purports to nmake a decision on such
subj ective, inpressionistic criteria, any hope of regularity in the
adm ni strative process evaporates.”

To be sure, appellant is correct that “a CON proceeding i s not
t he proper nechanismfor invalidating, declaring inapplicable, or
modi fying parts of the . . . [SHP].” Adventist, 350 Ml. at 126
Nor may the Comm ssion ignore specific limting standards or
criteria, or vary or waive such standards for favored applicants
during reviews. Certainly, standards should not be devel oped on an
ad hoc Dbasis. Neverthel ess, the Commssion’s actions in
considering appellant’s use of “scarce resources” did not

contravene any of these principles.

2. Zoning, Community QOpposition, and Del ay
Appel I ant suggests that Comm ssion “never nade cl ear whet her

the issue [of zoning] actually was material to its decision to deny

the CHCJ application . . . .~ It contends, however, that the
Comm ssion erred if it rejected Carriage Hill’ s proposal because
the “status” of its zoning was “uncertain.” According to

appel lant, the “uncertainty over the need for additional zoning

approval s” was not “a good reason for preferring an applicant other
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than Carriage HII . . . .” Carriage H Il also clains that the
Comm ssion erred to the extent that it rul ed agai nst CHCJ based on
its finding that Carriage HI| faced delay and community opposition
to its project.

CHCJ notes that, in the Revised Decision, the Conm ssion
conceded that issuance of a CON does not require final zoning
approval, and that it “routinely eval uates, and sonetinmes approves,
CON applications that contenplate construction of a new facility on
a site that may require further zoning approvals . . . .7
Therefore, appellant insists that it was inproper for the
Commi ssion to deny appellant’s application based on the purported
uncertainty of its zoning.

Substantively, appellant denies that its zoning status was

uncertain. It contends that it had already obtained a special
exception and would have pursued a zoning nodification, if
necessary. In this regard, appellant seens to raise a factua

di spute as to the certainty of its zoning status, notw thstanding
its repeated assertions that it does not contest any factual
fi ndi ngs.

As we see it, the Comm ssion was quite clear with regard to
its concerns about appellant’s zoning. The question for us, then,
i s whet her the Conm ssion acted beyond its authority in basing its
ultimate decision on the uncertainty of appellant’s zoning and the

related matters of community opposition and del ay. We concl ude
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that the Comm ssion was entitled to consider zoning and the
ram fications of CHCJ' s unsettled zoning.

It is wundisputed that Carriage H |l obtained a special
exception in 1986 that had been extended until May 1995. Zoning
approval was obtained for a 64 room “L shaped” assisted living
facility containing 60,000 square feet, wth an approved buil di ng
footprint of 19,129 square feet. The zoning exception also
contained several conditions, including that the *“proposed
devel opnent be in strict accordance wth the specifications and
requirements of the petitioner’s site plan” as it was submtted
when the special exception was obtai ned.

Not ably, the shape and floor plan of the facility for which
appel l ant sought the CON differed markedly fromthat for which the
speci al exception had been procured. The contenpl ated project was
for an “X' shaped structure containing 89,000 square feet, 125 CCF

roons, and a building footprint of 29,256 square feet. Thus, as

the Comm ssion found, “the size, the configuration and the
occupancy of the [CHCJ] facility have all increased since the
speci al exception was obtained [by CHCJ]].” According to the

Comm ssion, even CHCJ recognized that the “project before the
zoning board is not the sanme project that is the subject of the CON
proceedi ngs.”

From appellant’s perspective, the changes were not of

significance. CHCJ suggested that, if awarded the CON, it would



seek the necessary nodification from the zoning board.
Nonet hel ess, it is not seriously disputed that appellant had to
secure a nodification to the special exception in order to
construct the facility described in the Carriage H Il application.
The Comm ssion was al so concerned about anticipated community
opposition to the CHCJ project, based on the zoning issue. That
concern was well founded; it derived fromthe testinony of Maureen
O Connor, president of the Birnam Wod Honeowners Associ ation. She
stated that the association intended “to oppose the [CHCI] project
in the zoning process if additional zoning action is needed.” That
opposition centered on the proximty of the proposed CHCI facility
to houses in the comunity, the perceived visual intrusion of the
buil di ng, and the increased traffic that the new facility would
generate. The Conmm ssion al so expressed concern that, regardl ess
of the nerits of the community opposition, the anticipated
opposition would delay the inplenentation of the CHCJ project.
Thus, in considering this issue, the Commssion said, in part:
In sum while Marriott has not denonstrated that
dedocketing is required [due to CHCJ' s zoning status],
its argunents relating to the discrepancies between
Carriage HIll’s zoning approvals and its CON application
has pointed up a deficiency in Carriage Hill’'s
application, i.e., the necessity of securing further
zoning approvals for the Carriage H Il project and the
uncertainty attendant upon the zoning process. This is
not a sufficient reason for decoketing Carriage Hill’'s
application. Nevertheless, the uncertainty over the need
for additional zoning approvals is a good reason for

preferring an applicant other than Carriage H Il in this
revi ew.
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Zoning is not an issue for Bedford Court,

which is

an existing facility. Brighton Gardens states that it

has approved zoning for its project

status for the Carriage H Il project is

The zoni ng

uncl ear.

Carriage H Il currently holds a special exception for a
previ ously proposed project on the sanme site which was
due to expire at the end of May 1995. The project has
been redesigned and the total nunber of residents has
been increased since the tine the special exception was
gr ant ed. It appears that, at the |least, Carriage H Il
wll require an extension of its special exception. The
Community association which opposes the project has
indicated its intent to oppose any future zoning

approvals for this Applicant.

* * %

There is an unresolved issue with respect to the
zoning for the Carriage H Il facility. This project is
al so the subject of comunity opposition which at the

| east may delay inplenentation of the project, if future
zoning action is required. Carriage Hill's design is
less efficient in terns of physical therapy |ocation than
Bedford Court and Brighton Gardens. Carriage Hill

currently controls a |arge nunber of beds which it has
voluntarily chosen not to use. Thus, the Comm sion [sic]

cannot find this the nore effective project.

Bedf ord Court and Brighton Gardens offer

proposal s

whi ch have denonstrated community and professiona

support. There is no conmmunity opposition

to these

projects. Both projects have appropriate zoning and can

be i nmpl emented w thout further zoning action.

Both of fer

desi gns which will enhance patient privacy. The physical
therapy roons in these facilities are located on the
conprehensive care units which wll allow the patients to
go to therapy without |eaving the conprehensive care
unit. Thus, the Comm ssion finds Bedford Court and
Brighton Gardens offer the nore effective projects in

this review

(Footnote omtted).

To sonme extent, we are puzzled by appellant’s conplaints

regardi ng the Comm ssion’s consideration of zoning.
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parties stipulated to a limted remand to the Comm ssion for the
very purpose of deciding Marriott’s notion to dedocket the Carriage
H Il application; that notion was prem sed on issues regarding
appel l ant’ s zoni ng status. In its notion to dedocket, Marriott
contended, inter alia, that the changes to appellant’s project
constituted an inpermssible nodification of the project, while
CHCJ countered that the differences were “legally inconsequential”
and it would seek further zoning approval once it obtained the CON\

In its reply brief, CHC) suggests that zoning and the other
factors the Conm ssion applied under the “less costly or nor e
effective alternatives” analysis were inproperly considered for the
first time in the Novenber 1995 Deci sion. The record does not
support this claim Both the March 1994 Staff Report and the
hearing officer’s proposed decision considered zoning and other
factors in their respective evaluations of the nore effective
alternative. |Indeed, appellant addressed sonme of these criteria in
its exceptions to the proposed decision and in its argunment before
t he Conm ssion on June 13, 1995.

W are also constrained to point out that, throughout the
protracted history of this case, various reviewers have consi dered
the zoning status of the applicants’ respective proposals and, when
favorable to appellant, it has not objected. For exanpl e,
appel l ant has argued, in another context, that the Departnent’s

recommendati on, which favored CHCJ, should have received nore
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consi deration from the Comm ssion. In urging that position, we
note that zoning was one of the specific reasons offered by the
Department to support its endorsenent of appellant’s proposal.

To be sure, the Conm ssion acknow edged that it “sonetinmes
approves, CON applications” that may require further zoning
approval . (Enphasis added). But, that concession does not conpel
the Comm ssion to disregard the matter of zoning in evaluating the
criteria of nore effective alternatives and inpact. The Conm ssion
sel ected Marriott, in part, because Brighton Gardens had zoning
approval for the proposed site, and Bedford Court was nerely addi ng
beds to an existing facility. Thus, if Marriott were awarded the

CONs, zoning would not <create an inpedinent to Marriott’s

i npl ementation of its proposals. W are satisfied that the
Comm ssion made a “judgnental . . . [evaluation] invoking the
expertise of the agency . . . .” Maryland Gen. Hosp., 103 M. App.
at 545.

3. Facility Design
In its decision regarding the nore effective alternatives
prong, the Comm ssion clearly favored the designs of Marriott’s
facilities. The parties have largely ignored the Comm ssion’s
ruling in this regard
The Comm ssion found that, at the proposed Marriott

facilities, the physical therapy roons were conveniently |ocated on
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the sane floor as the nursing unit. 1In contrast, according to the
Comm ssion, the physical therapy room for CHCJ would “require
facility staff to acconpany patients off the nursing unit, down an
el evator to the therapy roomand back to the patient floors.” The
Comm ssion was concerned “about the location of the physical
therapy roons in the Carriage HIIl . . . facilities, as it relates
to efficiency of operation.” It also said: “The Conmm ssion
considers it nore efficient to have the physical therapy room
| ocated on the nursing unit, as proposed by Bedford Court and
Brighton Gardens.” Al things being equal, the Comm ssion may wel |

have had a valid “tie-breaker” based on this uncontested finding.

4. Need

As we noted, the Conm ssion considered “need” as a separate
criterion, pursuant to COVAR 10.24.01.07H(2)(b), and also as a
factor in its analysis of the “inpact” criterion. The parties have
not addressed the Conm ssion’s consideration of the “need” factor
with regard to the maxi mumof 84 CCF beds. |In connection with its
anal ysis of the inpact criterion, the Comm ssion clearly considered
Marriott’s proposal s as preferable.

The Comm ssion noted in its review of both the need and i npact
criteria that it had the right to approve up to 84 CCF beds for the
County because, as of the tinme of the first pre-hearing conference

during the CON review process, the SHP projected a need of 84 CCF
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beds in the County by 1994. See COVAR 8§ 10.24.08.05C(1)(c).
Nevert hel ess, the Conmm ssion observed that it was not legally
obligated to approve as nmany as 84 CCF beds. Mreover, by the tine
the matter was ripe for the Conmm ssion’s decision, the SHP had
updated the projection of bed needs for 1994; the projected need
was reduced substantially to thirteen beds needed for 1994.

In considering the factor of need when it analyzed the
criterion of inpact, the Conm ssion pointed out that the Staff had
consi dered “bed need and the occupancy rate of existing facilities”
in the County. It agreed with the Staff’s conclusion “that
approval of a |arger nunber of additional beds may, in fact, have
a negative effect on existing facilities by further | owering their
occupancy rates.” It reasoned: “[While the maxi num of 84 beds can
be approved in this review, the Conm ssion is not convinced that
doing so wll have the nost positive inpact on the system”

Only Marriott proposed | ess than the maxi mum of 84 CCF beds.
Accordingly, it is clear that the Conm ssion weighted this matter

in Marriott’s favor in reaching its ultinmate decision.

D. The Local Health Departnent’s Recommendati on

Carriage H Il argues that, contrary to COMAR 10. 24.01.071(3), %

2 COVAR 10. 24. 01. 071 (3) provi des:

If a | ocal health planning agency nmakes a
recommendation on a specific project, and the
Comm ssi on makes a different decision than that

(continued...)
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t he Comm ssion erred because the Revised Decision did not contain
a “detailed explanation” as to why the Comm ssion rejected the
Departnent’s recomendation in favor of appellant. It also
suggests that the Conm ssion “essentially agrees with the four
grounds for the local health planning agency’'s endorsenent of
[Carriage Hill].” Moreover, appellant asserts that in a
conparative review as difficult as this one, the Comm ssion erred
because it should have given nore weight to the Departnent’s
recommendation. Appellant’s contentions are unavailing.

The |ocal Departnment’s participation in CON reviews isS
mandated by H G 88 19-111 through 19-113 and COVAR 10. 24. 01. 07H( 2)
and 10.24.01.071(3). On August 27, 1991, following a public
hearing, the Departnent reconmended approval of appellant’s
application for several reasons:

First, Carriage HIl's track record of providing quality

services in Montgonery County for nore than twenty-five

years;

Second, CHCJ's firmfinancing comm tnent, experience and
solid plan for the facility;

Third, CHCJ)' s location in an area of the County where
| arge nunbers of elderly persons reside, CHC)' s contro
of its site and approved zoning, and the ready
availability of utilities; and

Fourth, the cost-effectiveness of locating all 84 beds

2(..continued)

recommended by the |ocal health planning agency, the
Comm ssion shall nmake a witten, detail ed expl anation
as to the basis for the difference to the I ocal health
pl anni ng agency.
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needed under the State Health Plan at one | ocation, and
CHC)'s ability to conplete the project inmediately.

In our view, the Revised Decision reflects that the Comm ssion
adequately considered the Departnent’s position. | ndeed, the
opi ni on expressly refers to the recommendati on of the Departnent,
stating, in pertinent part:

The |[Montgonmery County] Health Departnent has
recoomended the proposal of [appellant], for the
foll ow ng reasons:

1. Track Record- This organization has two existing
facilities in Mntgonmery County providing quality
services; one with 15 years and the other with 25 years
of experience.

2. Financial Plan- The corporation has a firm
commtnment to finance the project as well as having the
experience and planning process in place.

3. Location- This project has approved zoning,
public water, sewer and accessible public transportation.
The corporation owns the land and is working to gain
community support. The project is also in an area of the
county where | arge nunbers of elderly popul ati on reside.

4. Nunber of beds- The project requests the total 84
beds allocated for the County by [the Conm ssion] which
wi Il maximze the cost-effectiveness of the construction.
In addition, since two other approved projects are
del ayed in their devel opnent and construction, the need
for all 84 beds is critical.

We are satisfied that the Revised Decision provides anple
reason for the Conmssion’s rejection of the Departnent’s
recormmendation. For exanple, in finding appellant’s zoning status
“uncertain,” the Comm ssion made clear that it disagreed with the
Department’s conclusion that Carriage H |l had “approved zoning.”
As to the Departnent’s concl usion regarding the “nunber of beds,”
the Comm ssion noted that, “as a matter of law, there is no

requi rement that the applicant which proposed the |argest nunber of
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beds nust be approved.” Further, the Comm ssion obviously
di sputed the Departnent’s finding that CHCJ had the best “track
record”, because it expressed concern with the nunber of CCF beds
that appellant voluntarily took out of service at its two other
facilities. Accordingly, we conclude that the Revised Deci sion,
taken as a whole, satisfies COVAR 10.24.01.071(3).

Appel l ant has not referred us to any authority to support its
contention that the Departnment’s recommendati on shoul d have been
treated as a decisive factor because this was such a cl ose case.
As the Departnent’s recomendation is nerely advisory, and the
Departnment is not required to take into account the sane standards,
rules, and criteria that the Comm ssion nust consider, we attach no
merit to such an assertion. To the contrary, by statute, “The

Comm ssi on al one shall have the final nondel egable authority to act

upon an application for a [CON. . . .” HG 8§ 19-118(d) (enphasis
added) .
Moreover, if we were to adopt the logic of appellant’s

argunent, we could just as easily say that the hearing officer’s
recommendat i on shoul d have been the decisive factor. |f that were
so, appellant’s cause woul d not be advanced; the hearing officer

recommended | nt er Car e.

V. Discussion - Marriott Corporation s Reorganization and
Fi nanci al Transacti ons

Appel lant conplains that the Comm ssion violated COVAR
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10.24.01. 06D(1) because, as a result of Marriott Corporation’s
reorgani zation, the “applicant” and ultimte “licensee” of the
proposed facilities were not the sane entity. Appel I ant al so
contends that the Comm ssion erred because, in effect, Marriott
sold the CON for Bedford Court for $1,000,000, in violation of
COVAR 10. 24. 01. 09D.

Inits brief, the Conm ssion suggests that these issues were
“thoroughly and accurately addressed [by the Conm ssion] in its
final decision.” W see it differently. In unraveling the
conplicated and sophisticated business transactions that were at
i ssue here, the Comm ssion’s analysis was rather abbreviated; it
was consigned to a lengthy footnote in the Revised Decision.
Moreover, the Conm ssion seenmed sinply to adopt Marriott’s
expl anation. This does not necessarily equate to error, however.

Before we consider CHCJ's contentions, we shall briefly
address Marriott’s threshold argunent of waiver. It shall not
detain us long, for we are satisfied that CHCJ has not wai ved t hese
cl ai ns.

A, Wi ver

Marriott argues that appellant has waived its right to
chal l enge the Comm ssion’s decision concerning the corporate
reorgani zati on and the Bedford Court financing transaction. |Its
position is based on CHCJ's failure to raise either nmatter in its

exceptions to Conm ssioner Harris's proposed decision, in which she



concl uded that Marriott Corporation’s reorgani zation and the sal e-
| easeback transaction did not violate the applicable criteria,
rul es, and standards.

In support of its position, Mrriott relies on G cala v.
Disability Review Bd. for Prince Ceorge’s County, 288 M. 254
(1980). There, the D sability Review Board denied service-
connected disability retirenent benefits to a police officer. On
appeal, the police officer argued that he was deni ed due process
because the Board considered a recommendation by the Medical Review
Comm ttee that the Board did not receive until after the hearing.
ld. at 261. Because the “attorney knew or should have known t hat

the Board was required to obtain and consider the Conmttee’s

report,” the Court rejected the officer’s argunents. 1d. at 262.
Hi s counsel “neither objected to [the report’s] . . . absence nor
requested that it be nmade available.” 1d. Accordingly, the Court

concl uded: “Because the issue of the alleged error was not raised
during the admnistrative proceeding, it was not properly raised in
the judicial proceeding . . . .” 1d. at 263. The Court reasoned:
A party who knows or should have known that an
adm ni strative agency has commtted an error and who,
despite an opportunity to do so, fails to object in any
way or at any time during the adm nistrative proceeding,
may not raise an objection for the first tine in a
judicial review proceeding.
ld. at 261-62 (citation omtted).

Cicalais not on point. |In Meadowidge Industrial Center Ltd.
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Partnership v. Howard County, 109 M. App. 410, 421 (1996), we
di scussed G cal a and observed that in that case, “the issue raised
by the appellant [in court] had never been raised before, or
deci ded by, the adm nistrative agency.” In contrast, the precise
i ssues for which Marriott asserts waiver were raised before the
Conmm ssion by a co-party. W made clear in Meadowidge that, on
judicial review, a party is not barred fromraising an issue if a
co-party previously raised the i ssue before the agency. 1|d. That
is exactly what transpired here. In its notion to dedocket
Marriott’s CON applications, InterCare asserted inproprieties based
on the corporate restructuring and sal e-l easeback transaction. It
t hen excepted to Comm ssioner Harris' s proposed decision to deny
its motion. Thus, these contentions were squarely presented to the
Comm ssi on.

Appel | ant al so addressed these sane issues in its post-hearing
brief, submtted to the Conm ssion on April 29, 1994. In |light of
the Comm ssion’s rulings, appellant then raised the issues with the
circuit court. There, it specifically argued that the applicant
and the |icensee were not the sanme entity, as required by COVAR
10.24.01.060(1), and that Marriott engaged in a prohibited sal e of
a CON wth respect to Bedford Court.

Clearly, appellant’s failure to |odge exceptions to the
hearing officer’s proposed decision does not offend Ml. Rule 8-

131(a). It provides that, “ordinarily,” we wll not decide any
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i ssue that does not “plainly appear[] by the record to have been
raised in or decided by the trial court.” (Enphasis added). The
rul e guards against a party's assertion of an issue on appeal that
was not raised or considered below. Its “primary purpose [iS]

“‘to ensure fairness for all parties in a case and to pronote the
orderly admnistration of law.’” State v. Bell, 334 Md. 178, 189
(1994) (quoting Banks v. State, 203 M. 488, 495 (1954); see Davis
v. D Pino, 337 Ml. 642, 647-48 (1995); In Re Levon A, 124 M. App.
103, 124 (1998). Both the circuit court and the Conm ssion
consi dered the issues arising fromthe corporate reorgani zati on and
financial transactions.

In addition, Gcala is distinguishable fromthis case because
Cicala involved the failure to object at the agency level. Here,
appel l ant’ s conduct was one step renpbved, in that it concerned the
failure to except to the hearing officer’s recommendation to the

agency.

B. Factual Background?

22 The factual background is largely derived fromthe
followng: the pre-filed testinony of Philip J. Downey, Vice
Presi dent of Devel opnent and Pl anning Regul atory Affairs for the
Senior Living Services Division of Marriott International, Inc.,
dat ed Novenber 5, 1993; the Lease between HMC Retirenent
Properties, Inc. and Marriott Senior Living Services, Inc. for
Bedf ord Court, dated Cctober 8, 1993; the Subl ease and Managenent
Agreenment between HMC Retirenent Properties, Inc. and Marriott
Senior Living Services, Inc., dated October 8, 1993; the Purchase
Agr eenment between HMC and HVH Properties, Inc., as sellers, and

(continued...)
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On Cctober 8, 1993, as part of a corporate restructuring,
Marriott Corporation was divided into two corporations. Marriott
Cor poration becane Host Marriott Corporation (“Host”) and its
subsidiary, Marriott International, Inc. (“International”), becane
an i ndependent, publicly held corporation. According to appellant,
t he purpose of the reorganization was to “clean up” Marriott
Cor poration’s balance sheet by “unloading” debt to Host, the
successor to Marriott Corporation, in order to boost stock val ues.
In this process, the assets of Mrriott Corporation were split
bet ween Host and International. Appellant has alleged that Host
inherited Marriott Corporation’s “troubled” real estate hol dings,
while International “retained the very profitable hotel
restaurant, and retirenment conmunity managenent operations.” On

the date of the reorganization, every shareholder of Marriott

(...continued)

Heal th and Rehabilitation Properties Trust, as purchaser, dated
March 17, 1994; the Affidavit of Edward L. Bednarz, Esq., dated
April 18, 1994; argunents presented at the evidentiary; argunents
at the exceptions hearings; and appellant’s nmenorandum subm tted
to the circuit court.

We are constrained to observe that appellant has failed to
include in the record extract many of the docunents cited above
that are critical to a resolution of the issues it has raised.

We have | ocated the docunents in the volum nous record, because
we are m ndful of the age of this case and we are interested in
bringing closure to this matter. W reiterate, however, that it
is not our responsibility to conb the record in search of
docunents relevant to an issue raised by an appellant. See M.
Rule 8-501; MIler v. Bosley, 113 M. App. 381, 391 (1997); Evans
v. Shore Communi cations, Inc., 112 Md. App. 284, 310 (1996);
Maxwel | v. Washington Metropolitan Area Transit Authority, 98 M.
App. 502, 505-06 (1993).
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Corporation received an equal nunmber of shares in Host and
| nt er nat i onal

As part of the reorganization, Marriott Ret i r ement
Communities, Inc., which originally submtted the Mrriott CON
appl i cations, became HMC Retirenent Properties, Inc. (“HVC’). MRC
was previously a wholly owned subsidiary of Marriott Corporation,
and HMC becane a subsidiary of Host.

In connection with the reorganization, all of the senior
living services business activities and responsibilities of
Marriott Corporation’s Senior Living Services Division were
consolidated into a new entity known as Marriott Senior Living
Services, Inc. (“MSLS”). That entity was created as a subsidiary
of International. MSLS and International provide financial and
personnel resources necessary for the devel opnent of the Bedford
Court and Brighton Gardens projects. According to appellant,
MRCI / HMC was identified as the applicant or owner of both Bedford
Court and Brighton Gardens, and MSLS was “the prospective |essee
and |licensee of both facilities.” Marriott advised the Conm ssion
that the officers and staff of MRCI becanme the officers and staff
of IMBLS.

HMC and MSLS entered into two agreenents concerning Bedford
Court that are pertinent here. The first is a “Facilities Lease
Agreenment”, dated Cctober 8, 1993, between HMC, as Landlord, and

MSLS, as Tenant, for the Marriott Senior Living Services Facility
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at Bedford Court (the “Lease”). In accordance with the Lease,
which is sonme 63 pages in length, exclusive of exhibits and
attachnents, MSLS | eased Bedford Court from HMC and acquired the
right to operate the facility. Although the Lease has a twenty
year term MSLS has four options to renew, each for a five-year
term Therefore, HMC retained ownership of Bedford Court but,
pursuant to the Lease, operating responsibility was transferred to
MSLS. The Lease was anended on January 19, 1994 with respect to
the cal cul ation of the “Percentage Rental.”

The second agreenent, a “Subl ease and Managenent Agreenent”
dated Cctober 8, 1993 (the “Subl ease”), was drafted to prevent the
Lease from abrogating HMC s right to pursue the 16-bed CON for
Bedf ord Court. The Subl ease provided that, in the event HMC
obtai ned the CON, MSLS woul d “subl ease to HMC sufficient space in
the Bedford Court Health Center to operate sixteen (16) nursing
beds,” and HMC woul d seek a nursing honme license (the “Operating
Li cense”) fromthe Maryl and Departnment of Health and Mental Hygiene
(“Health/Hygiene”) to operate the 16 CCF beds. Under the
“Recitals” in the Sublease, if HMC obtained the Operating License,
“the parties . . . intend for MSLS to operate the 16 beds [at
Bedf ord Court] as HMC s agent and intend for MCLS to becone the
|i censed operator of such beds as soon as legally permssible.”
Further, in paragraph 5, the Subl ease said: “Upon issuance of the

Qperating license to HMC, MSLS shall manage the operation of the
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si xteen beds, as agent for HMC, and with full profit and |oss
financial responsibility. MCLS nmanagenent of the beds shall
continue until the Sublease is termnated.”

On March 7, 1994, HMC and HVH Properties, Inc., as sellers,
and Health and Rehabilitation Properties Trust (“HRPT"), as
purchaser, entered into an agreenent whereby HRPT, an independent
real estate investment trust unrelated to any of the Marriott
conpani es, acquired fourteen senior living comunities for $320
mllion dollars (the “Purchase Agreenent”). It is undisputed that
the Brighton Gardens project was not involved in this transaction
bet ween HMC and HRPT.

Pursuant to the Purchase Agreenent, HRPT acquired ownership of
Bedford Court from HMC, subject to the Lease and Subl ease
agreenents. Under the Purchase Agreenent, HRPT acquired ownership
of the land, building, and equi pnent associated with Bedford Court,
but it did not acquire any rights as to the operation of the
facility. Because HRPT's ownership interest is subject to the
Lease and Sublease, Marriott clains that HVMC s status as the
applicant for the CON for Bedford Court did not change, and MSLS
operates Bedford Court pursuant to a 40-year operating |ease.
Marriott states: “MRCI / HMC becane the |licensed operator of the
nursi ng honme beds approved by the Comm ssion, during which tine
MBLS operated the beds as MRO/HWMC s agent. As soon as was |legally

perm ssible, MSLS would beconme the licensed operator of these
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projects.” Thus, Marriott asserted that, if awarded a CON, HMC
woul d obtain the license and MSLS, as HMC s agent, would manage
Bedf ord Court, while HRPT woul d own t he physical plant.

Marriott asserts that, in the so called sale-I|easeback
transaction, the parties recogni zed that the assets being sold and

| eased back woul d have nore value if Bedford Court obtai ned the CON

for 16 additional nursing hone beds. Therefore, the Purchase
Agreenent included adjustnents to the financial ternms -- both the
purchase price and the rent to be paid under the Lease -- in the

event that Bedford Court obtained the CON.  Paragraph 8.03(e) of
t he Purchase Agreenent provides:

Purchaser and Sellers acknow edge that (x) Sellers
have applied for and there is pending with respect to the
Facility located in Silver Spring, Maryland a . . . [CON
for sixteen (16) skilled nursing beds and (y) the
Purchase Price has been determ ned and agreed upon in
recognition of the fact that such . . . [CON] will not be
granted prior to the Cosing. |If, for any reason, such
. . . [CON] is irrevocably approved and issued prior to
Cl osing, the Purchase Price shall be increased by an
anount equal to $1, 000, 000.00. Furthernore, if such
.[CON] shall be irrevocably approved and issued on or
before the date two (2) years after the C osing Date,
Purchaser shall pay to Sellers, within ten (10) days
t hereafter, $1,000,000.00 in immediately available
federal funds to such account or accounts as Sellers may
designate. The provision of this section shall survive
t he cl osing.

All  of the docunents that we have just sunmarized were
furnished by Marriott to the Comm ssion in April 1994, as part of
its opposition to InterCare’s Mdtion to dedocket. At the hearing

before Comm ssioner Harris on Decenber 19, 1994, InterCare’s
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counsel contended that, under Marriott’s plan, “the applicant

will act as a straw nman and supposedly will hold the |license for
the 16 beds that the CONis granting nonmentarily before passing it
on to an unrelated corporation . . . .” InterCare's counsel added:
“The problemwi th this arrangenent is it will not work. You cannot
carve out a few beds within a licensed facility and license themin
a different nane.” Marriott’s counsel responded that the
reorgani zation plan and the rel ati onship between HVC and M5LS woul d
have no “material inpact” on Marriott’s CON application for Bedford
Court. She reasoned:

HMC which is the renamed MCRI continues as the applicant
for these projects and what its function has really been
since the tine of the reorganization is a conpany that
holds the real estate that is associated with many of
Marriott’s Senior Living Communities. However, MCRI'’s
previous function, that is developing senior |iving
comuni ti es, i npl ementing them overseeing their
operations, that function was essentially transferred to
a new subsidiary . . . [MSLS,] a subsidiary of .o
International. And accordingly, the board of directors
of the former MRCI becane the board of directors of MSLS,
the officers and professional staff becanme the officers
and professional staff of MBLS. M. Downey . . . used to
be a vice-president of MRClI, he is now a vice-president
of MBLS. Al of the people, all of the conpany prograns,
all of the policies, the m ssions and goals are exactly
t he sane. There has just been technical corporate
changes as a result of the reorganization. There is
not hi ng that has caused any sort of substantive change to
either the Bedford Court or the Brighton Gardens projects

Alternatively, Marriott’s attorney suggested to Comm ssi oner
Harris that if she were concerned about HMC s plan to obtain the

licenses after the CON process and, when legally perm ssible, for
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MSLS to obtain the licenses to operate the facilities, she could
“conpletely rectify” the situation by exercising her discretion and
permtting MSLS to replace HMC as the applicant for the projects.
COVAR 10.24.01. 07A(5)(d) allows nodification of a CON application
“Ia]t the request of the hearing officer,” if the nodification does
not constitute an inpermssible “major nodification,” as defined in
COVAR 10. 24.01. 07A(5)(c)(i)-(iv), which generally concerns a change
in the proposed services. Conm ssioner Harris did not adopt this
suggestion, however.

The Staff representative agreed wth Marriott and stated that
neither the larger corporate restructuring nor the sal e-1easeback
transaction with HRPT warranted the dedocketing of Marriott’s
applications. The Staff also acknow edged that HRPT was a “totally
unrel ated party,” and explained that if it had “thought HRPT was
going to be running the show after [the CON review process] was
over . . . it would have supported a notion to dedocket . . . .7
Under the Marriott agreenents, however, it felt that was not the
case. As aresult, the Staff believed the real issue was “which

subsidiary of the forner Marriott Corporation [was] going to be
runni ng the show.”

These issues were raised again at the hearing held on June 13,
1995, before the Conm ssion. InterCare’s counsel argued that
Marriott Corporation’s reorganization resulted in “a gap between

the applicant on the left and the intended |icensee on the right,
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the one that is actually going to operate these facilities.” He
contended that, as a result of the reorganization, the applicant
was not the person who would be the I|icensee and therefore
Marriott’s applications should be dedocketed. Marriott’'s counsel
retorted: “[T]o criticize the Marriott reorganization, suggesting
that the same people, who were in this project from day one, who
are now working as . . . [MSLS], the sane people who inplenented
this project sonehow, because of corporate reorganization, that
this project should be thrown out the window, that is the ultimte
in picky.”

In her remarks to the Conm ssion, Conmmi ssioner Harris

expl ai ned her reasoning, stating: “I felt it was inprudent to
dedocket . . . on what may be a technicality in ternms of the
Marriott application.” Thereafter, Conm ssioner Hall asked the

Staff representative to “address the question of the fact that
Marriott Retirenment Communities, HMC Retirenment Properties, Inc. is
the applicant for the two CONs, but Marriott Senior Living
Services, Inc. is the intended |icensee.” He added: “Are we
dealing in technicalities here, . . . should [we] have recognized
that, in fact, we had two entities instead of the licensing entity
being the sane as the applicant?” The Staff representative
responded:
Staff’s position was that this was a technicality.
Marriott is obviously a very large corporation which

underwent a spinoff slightly at approximately the tinme of
the evidentiary hearing in this case. After the spinoff
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was said and done, . . . there were actually two sides,
two different organi zations which devel oped at that tine
wi th identical ownership.

* * %

The designated entity was actually on one side of
the big structure, and the one who would actually be
operating was on the other side of the structure. They
organi zed this so that the license would be essentially
transferred once the applicant is |licensed.

| think it is really a technicality because
everybody that was in this proceeding testifying on
behal f of Marriott is going to be working in the entity
that is actually running the project.

That is really what staff’s position was.

As we noted, the Comm ssion’s ruling as to these matters is
contained in a lengthy footnote in the Revised Decision. The
Comm ssion stated, in part:

HMC wi Il becone the |icensed operator of the beds at
both facilities. |InterCare argued that the sale of the
Bedf ord Court project neans that the HMC applications
should be dedocketed because +they violate COVAR
10. 24. 01. 06D 1) . This regulation requires that an
applicant for a Certificate of Need be the entity that
wi ||l becone the |licensee of the proposed facility. As
not ed, HVC wll be the Ilicensee wupon project
certification. Wile HVC acknow edges that the |icense
wll ultimtely be transferred to MSLS, the Conmi ssion
finds that this does not violate Conmm ssion regul ati ons.
COVAR 10.24.01.06D0(1) does not prohibit subsequent
transfers of licenses. Mdreover, the policy underlying
the regulation is not violated by the planned transfer
because, after the Marriott reor gani zati on, al |
i ndividuals responsible for the Bedford Court and
Bri ghton Gardens projects becane MSLS enpl oyees. I n
addition, all the officers and professional staff of
MRCI, HMC s predecessor, becane officers and staff of
MSLS. Accordingly, there is sufficient identity between
the applicant and the persons who will ultimately devel op
and operate the proposed projects to enable the
Comm ssion to adequately assess the party who wll
ultimately operate the facility.

The Comm ssion al so concluded that the financial transaction with
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HRPT
had no practical effect on Bedford Court, which

continues to be operated by MSLS pursuant to a 40-year

operating | ease.
Therefore, the Comnm ssion denied InterCare’s notion to dedocket
Marriott’s applications.

Fol l owi ng the approval of its applications, Marriott began
i npl enentation of its proposals. Sixteen additional CCF beds were
licensed at Bedford Court in Decenber 1996 and have been
operational since that tine. The Brighton Gardens facility has
been constructed; 41 CCF beds and 100 assisted |living beds have
been licensed and operational for several nonths, although the
record does not indicate the |licensee. The record does show that,
on Decenber 12, 1996, HMC obtained a license to operate Bedford
Court from the Departnent of Health and Mental Hygi ene
(“Heal th/Hygiene”), pursuant to H G § 19-318(a). The license
indicates that it expired on Decenber 13, 1996, the day after it
was issued. Also included in the record is a license to operate
Bedf ord Court, dated Decenber 13, 1996, in the nanme of MSLS; it
expi red on Decenber 12, 1998. Both the license issued to HMC and
t he one issued to MSLS read “License No. 15-050."

We shall include additional facts in our discussion.

C. Di scussi on

1. Marriott Corporation s Reorganization
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Appel | ant contends that the Comm ssion’s decision to award the
CONs to Marriott violated COVAR 10. 24. 01. 06D(1), which provides:

| f proposed facilities would require licensure after

certification, the applicant shall be the person or

persons who will be the licensee as set out at Health-

General Article, 819-318, et seq.[?

Appel l ant clainms that HMC, the applicant in the CON review, and
MSLS, the entity intended to be the |icensee upon approval, were
separate corporate entities, contrary to the mandate of COVAR
10. 24.01. 06D( 1) . Moreover, Carriage Hill argues that it is
irrelevant to the regulatory schenme that the “sane individuals”
remai ned responsi bl e for devel oping the Marriott projects after the
corporate restructuring.

I n essence, appellant posits that the Conmm ssion m sconstrued
COVAR 10.24.01.06D(1). “Achallenge to a regulatory interpretation
is, of course, a legal issue.” R verview Nursing Cr., 104 M.
App. at 602. The sane canons and rules of construction used to
interpret a statute apply when we are called upon to construe an
agency’s regul ation. See Maryland Commin on Human Rel ations,

supra, 295 Md. at 592-93. Accordingly, our primary consideration

is the language of the regulation. Wen the ternms of the

24 H G § 19-318 through HG 8§ 19-325 address the
procedures for obtaining a |license fromthe Secretary of Health
and Mental Hygiene. H G § 19-318(a) provides: “A person shall be
Iicensed by the Secretary before the person may operate a
hospital or related institution in this State.” Nursing hones
are “related institutions” under the provisions of this Act. See
HG § 19-301(1)(1)(i).
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regul ati on are unanbi guous, there is no need to | ook el sewhere to
determ ne the agency’' s intent. See Prince George’'s County v.
Vieira, 340 Md. 651, 658 (1995). Moreover,

[ u] pon appell ate review, courts bestow special favor on

an agency’'s interpretation of its own regulation.

Recogni zi ng an agency’s superior ability to understand

its own rules and regulations, a “court should not

substitute its judgnent for the expertise of those

persons who constitute the adm nistrative agency from

whi ch an appeal is taken.”
Reeders Menorial Home, Inc., 86 MI. App. at 453 (citation omtted);
see Riverview Nursing Cr., 104 M. App. at 602 (noting that
“courts give special weight to an agency’s interpretation of its
own regulations”). W perceive no error with regard to the
Comm ssion’ s interpretation and application of COVAR
10. 24. 01. 06D(1) .

It is undisputed that Marriott’s proposed facilities required
i censure upon certification. In Loveman v. Catonsville Nursing

Honme, Inc., 114 Md. App. 603 (1996), we said:

[ The Commission] is not a |icensing agency; the CON
requi red under the health planning lawis not a |license

to operate a facility. Nursing homes, as “related
institutions,” require a license fromthe Secretary of
Health and Mental Hygiene. . . . That is a separate

requi renent.
ld. at 606 n.2 “internal citations omtted); see H G 88 19-318,
19-319, 19-301(l). Therefore, COVAR 10.24.01.06D(1) applied here.
Here, the Comm ssion concluded that the Bedford Court and

Bri ghton Gardens applications conplied with the regul ati on because
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HMC, the applicant for both projects, would be the |icensee.

Al t hough the Conm ssion acknowl edged that the Ilicense would
“ultimately be transferred to MSLS', it concluded that such an
action did not offend COVAR 10.24.01.06D(1), “because the

regul ati on does not prohibit subsequent transfers of |icenses.”
(Enphasis added). Equally inportant, the Conm ssion found that,
notw t hstanding the transfer, all of the individuals responsible at
the outset for the Marriott projects becane MSLS enpl oyees and were
still involved in the projects. Thus, it concluded that “there is
a sufficient identity between the applicant and the persons who
woul d eventually develop and operate the proposed projects to
enable the Conmm ssion to adequately assess the party who wll
ultimately operate the facility.”

The Comm ssion correctly observed that the terns of the COVAR
regul ati on do not address a subsequent transfer of a |license by an
applicant that is awarded a CON. Nor does appellant refer us to
any authority that bars a subsequent transfer under the
circunstances attendant here. Because HMC, the applicant, becane
the initial licensee of the projects, however briefly, it conplied
with the literal dictates of COVAR 10.24.01.06D(1).

To be sure, we would not countenance an end run around COVAR
Nonet hel ess, in the context of this case, it is apparent that the
Comm ssi on reasoned that it would be exalting formover substance

if it were to conclude that the corporate reorgani zati on mandat ed
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the denial of Marriott’s applications. It found (and appel | ant
does not contest the factual findings) that many of Marriott’s
enpl oyees who were involved with the projects before the
restructuring remained involved with the projects follow ng the
reorgani zation. This finding clearly undergirded the Conm ssion’s
deci si on.

In its brief, the Comm ssion asserts that “[h]ealth care
corporate reorgani zation and acqui sition activities are a frequent
and significant elenent in the nodern business of health care.” It
al so contends that “Comm ssion regulations, as referenced
give it the authority to examne [a CON request] . . . when those
transactions detrinentally alter the circunstances of the terns of
the application . . . .7 In the case sub judice, the Conm ssion
claims that it exam ned the transactions and determ ned that the
change was not prohibited or otherwi se detrinental. As we see it,
that conclusion is <consistent wth the purpose of COVAR
10.24. 01. 06X 1) .

The parties agree that the provision is intended to insure
that the Conm ssion evaluates the persons or entities who wll
actual ly be devel oping and operating a facility. In review ng the
corporate reorganization, the Comm ssion determned that the
i ndividuals and entities that would ultimately be involved in the
operation of the facilities were involved fromthe outset. Based

on the finding that there was a sufficient identity between the
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applicant and those who will operate the facility, the regul ation
requiring that the applicant also be the licensee was effectively
met .

In reaching our decision, we consider it noteworthy that
Marriott advised the Hearing O ficer and the Conm ssion about its
reorgani zation, although news reports may have been a catal yst for
sonme disclosures. In his pre-filed testinony of Novenber 5, 1993,
Philip Downey, the vice president for the newy forned MSLS,
outlined the reorganization and its inpact on the CON process.
Not ably, he specifically disclosed MSLS s intent to becone the
ultimate licensee of the Bedford Court and Brighton Gardens
facilities upon CON approval. He said: “Although it is anticipated
that as soon as legally possible, MSLS will becone the |icensed
operator of these projects, if approved, HMC will be responsible
for all obligations under the CON and conprehensive care |icense
until such time as MSLS does becone the |icense hol der.”

Mor eover, in correspondence of August 1993 Dbetween
Heal t h/ Hygi ene and Mchael J. Stein, an attorney for Marriott,
informed that agency  of Marriott Corporation’s inpending
reorgani zation. He stated:

It is our understanding that the transactions descri bed

above will require a change of |icense hol der at Bedford

Court fromHMC to MSLS. It is inportant to point out,

however, that the sane individuals will be responsible

for the day to day operation of the Comunity and that

t he corporate managenent and adm ni strative support staff

of MSLS will also consist of the same individuals who
presently performthose functions at Marriott.
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Furthernmore, as we noted, in its witten opposition to
InterCare’s notion to dedocket Marriott’s applications, Mrriott
supplied the Commssion with all of the rel evant docunents, so that
the agency could undertake the necessary evaluation of the
transacti ons. Then, at the hearing before Comm ssioner Harris,
Marriott requested that, if the Comm ssioner found its applications
inconsistent with COVAR 10.24.01.06D(1), she should use her
di scretion and allow Marriott to renane MSLS as the applicant. The
Comm ssi oner declined that request, essentially because she did not
consider it necessary. She recomended the denial of the Mdtion to
dedocket, which was founded on these clains.

We are also mndful that this particular issue m ght not have
surfaced if the process had proceeded nore expeditiously. Al of
the applications were filed in 1991, and the restructuring occurred
in 1993, well after the proceedi ngs should have been conpl et ed.
See COMAR 10. 24.01.07K(1).

Accordingly, under all the circunstances, we conclude that the
Commi ssion properly determ ned that Marriott did not offend COVAR

10. 24. 01. 06D( 1) .

2. The Sal e- Leaseback Transaction
Appel l ant contends that Marriott illegally sold the CON
authorizing the additional 16 CCF beds for Bedford Court, and

therefore the Coommssion’s award of the CONto Marriott contravened
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COVAR 10.24.01.09D. It provides:

Tranferability. Except as provided in these regul ations,
a Certificate of Need is not transferable.

Appel l ant also conmplains that the Revised Decision failed to
address the underlying question of whether the sale of Bedford
Court included a prohibited sale of a CO\ Rat her, w thout
explaining its rationale, CHCJ argues that the Comm ssion “sinply
repeats Marriott’'s assertions” that the reorganization and sal e-
| easeback were of no | egal consequence.

Appellant’s claim is premsed on the Purchase Agreenent
between HMC and HRPT, which included a provision by which HRPT
woul d pay Marriott an additional $1,000,000.00 if the Comm ssion
approved the CON for Bedford Court. Carriage HIIl posits: “View ng
the deal from a practical perspective, if no CON is awarded,
Marriott does not receive the $1 mllion.” Therefore, it insists
that Marriott was, in effect, selling its CON for $1, 000, 000. 00.

Inits Qpposition to InterCare’s notion to dedocket Marriott’s
applications, Marriott reiterated that the Purchase Agreenent
sinply provided for the purchase by HRPT of the |and and buil di ng
for the Bedford Court facility, while operational responsibility
remai ned vested in MSLS, as agent of HMC, pursuant to the Subl ease.
Further, it contended that the “potential paynent of an additional
$1 mllion to HMC sinply reflects the increased value of the
property HRPT acquired if 16 CCF beds are added to the 43 CON

exenpt CCF beds already operational at Bedford Court.” Marriott
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expl ai ned that, under the Lease, MSLS s rental paynments for the
facility are based on a percentage of its operating revenues.
Consequently, “[i]f the nunber of l|icensed beds at the facility
i ncreases, MSLS s rental paynents to its new | andl ord, HRPT, w |
al so increase.” Marriott concluded: “Consistent with the sale-
| easeback nature of the HMC-HRPT transaction, if the anticipated
rental paynents to HRPT increase, then the purchase price paid to
HMC shoul d al so increase. . . . [HRPT] has not bought and will not
operate nursing hone beds.”

In the footnote addressing this issue, the Comm ssion stated:

Foll owi ng the reorganization . . . Host and HMC sold
fourteen senior living services properties to Health and
Retirement Properties Trust (HRPT), an independent real
estate investnent trust unrelated to any of the Marriott
conpani es. That sale did not involve the Brighton
Gardens project. It had no practical effect on Bedford
Court, which continues to be operated by MSLS pursuant to
a 40 year operating |l ease. The HRPT purchase of Bedford
Court had no effect on the operating |ease or MSLS s
right to operate Bedford Court. In addition, even though
HMC transferred its property interest in Bedford Court to
HRPT, it retained a | easehold interest in the facility
wWth respect to the 16 beds sought for Bedford Court in
this review

InterCare, . . . brought a notion to dedocket the
Marriott applications in light of the sales to HRPT
descri bed above. The Comm ssion denies this notion.

Those sales have no effect on the HMC proposals.
Brighton Gardens was not a subject of this sale.
Al t hough Bedford Court was sold to HRPT, its application
is unaffected. HMC will becone the |icensed operator of
the beds at both facilities.

In its brief submtted to this Court, the Conm ssion points

out that because no CON existed at the tinme of the sal e-| easeback
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transfer, Marriott’s business transaction could not have viol ated
COVAR 10. 24.01. 09D. It asserts: “The clear |anguage of the
regulation only applies to a transfer of a CON, not of a potenti al
CON. ” The Commi ssion reasons that because the challenged
transaction occurred before Marriott received the CON, no CON was
transferred. Qur problemw th this argunment is that this was not
the basis for the Conm ssion’s decision. As we pointed out
earlier, we my only uphold an agency’'s decision if “it is
sustai nable on the agency’s findings and for the reasons stated by
the agency.” United Steel workers of Am, 298 MiI. at 679 (citations
omtted) (enphasis added).

Al ternatively, the Conm ssion argues that no matter what
financial transactions took place concerning the Bedford Court
facility, the dispositive factor was “the identity, both before and
after the sale transaction, of the personnel operating the
facility.” To support its argunent, the Comm ssion relies on
Loveman, supra, 349 M. 560.

There, Catonsville Nursing Hone, Inc. (“CNH) and the
Comm ssion challenged a circuit court ruling that certain “bed
rights” belonged to the Iandlord, M. Loveman, who was the ori gi nal
operator and |licensee of the nursing hone. He had not operated the
facility since 1981, however, when he had to surrender his nursing
home adm nistrator’s license due to a nedicaid fraud conviction

ld. at 564. Utinmately, CNH becane the operator and |icensee, and
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M. Loveman was nerely the owner of the building “housing the
nursing hone operation and CNH's landlord . . . .” [Id. at 564.

The Commi ssion had determned that the right to seek
Comm ssion approval regarding the CCF beds at the nursing hone
bel onged to CNH as the | essee and operator of the facility, rather
than to M. Lovenan as the “owner of the bricks and nortar . . . .~
ld. at 566. M. Lovenan di sagreed. He argued that “the bed rights
in question, which [were] derived from the right to operate a
health care project as provided in a CON or exenption, run with the
| and because the physical facility itself was exenpted from
obtai ning a CON when the new statutory schenme was enacted . . . .7
ld. at 566. The exenption provided that facilities that were
“‘“conpleted and in operation on or before June 1, 1978,’” were not
required to obtain a CON. 1d. at 575.

The Court rejected the landlord s position. It concluded that
the statutory exenption does not create a real property right. 1d.
at 580. Witing for the Court, Judge Cathell expl ai ned:

The exenption is personal to the person or health care

operator that operated the health care project prior to

1978 and, if not waived or abandoned, may continue to

apply to the specific health care project so long as it

remains in operation. That exenption remains with the
project and its operator and does not run with the
specific |land upon which the project may have operated
prior to 1978 or with the “bricks and nortar” of the
building itself. Furthernore, the exenption may be

wai ved when the person or operator of the health care

proj ect beconmes otherw se unqualified to hold a |Iicense

by reason of crimnal convictions for nedicaid fraud or

ot her applicable convictions, when he acquiesces in the
obtai nnent of a CON by subsequent operators for the
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operation of the project, or when he ceases to operate
the health care project for a significant period of tine.

ld. at 586 (footnote omtted).
O significance here, the Court al so said:
“I'f . . . the exenption right attaches to the physica

building, this would defeat not only the Conmm ssion’s
function, but the Act’s purpose.

* * %

For us to find for . . . [M. Loveman] woul d divest

the Comm ssion of its power to inplenment the SHP, thwart

the intention of the |egislature, and effectively grant

appel l ee a nonopoly as to ninety-eight beds of needed

capacity forever, regardless of whether appellee used

t hem and regardl ess of the need of the community. This

cannot be what the General Assenbly intended.
ld. at 585.

If the exenption fromthe CON requirenent is personalty, it
follows that the CON itself is also personalty, not realty.
Moreover, as in Loveman, the Comm ssion essentially determ ned that
HRPT was nerely the landlord, not the operator of Bedford Court.
After scrutinizing the transaction, it determ ned that,
notw t hstanding the sale of the building to HRPT, the personne
responsi ble for the operation of the facility remai ned unchanged.
That was the key to its decision. The Conm ssion considered it
di spositive that HRPT had no rights in relation to the operation of
the 16 CCF beds. Consequently, it found that there was no sal e of
a CON and thus no violation of COVAR 10. 24. 01. 09D.

I n reaching our conclusion, we are m ndful that:

The General Assenbly gave the Comm ssion the power to
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regul ate the placenent of health care projects, the types

of services offered, and the nunber of persons to be

served in an attenpt to reduce the nunmber of unused or

unuseful projects throughout the State.
Lovenman, 349 Ml. at 580. Like the Conm ssion, we do not “viewthe
transfer regulations as prohibiting corporate affiliation or
acqui sition transactions per se,” because that “would render the
“CON process [too] inflexible in the current health care business
climate.”

We defer to the Commssion’ s expertise and affirmthe approval
of Marriott’s CON applications.

JUDGVENT AFFI RMED

COSTS TO BE PAI D BY APPELLANT.
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