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Donal d Ant hony Jones, appellant, was convicted by a jury in
the Circuit Court for Prince Ceorge’'s County (Sothoron, J.,
presi ding) of one count of second degree assault and four counts of
r eckl ess endanger nent . He was sentenced to ten years inprisonnment
with all but four years suspended for the assault conviction, and
to three concurrent four-year terns for the convictions on three
counts of reckless endangernent. The court nerged the remaining
reckl ess endangernent conviction into the assault conviction.
Appel I ant presents the follow ng questions for review
| . Did the trial court err in refusing to
strike the testinony of a witness who had
vi ol ated the sequestration rule?
1. Did the trial court err in refusing to
instruct the jury that self defense
applies to reckl ess endanger nent ?
We answer both questions in the negative and, accordingly, we

affirmthe judgnents.
FACTS

On July 6, 1997, Carnmen Reavis net several of her friends for
an afternoon of fun at Adventure Wrld, a water anmusenent park
| ocated in Prince George’s County. Anong them were Tracy Barber,
Cerald Goode, Walter Stokes, Reginald Davis, and WIIiam Brown.
The group collected inside the park at around 1:30 p.m and spent
t he next several hours together. Appellant and Rashad Friday, his
friend, arrived at Adventure Wrld at around 5:30 p.m the sane
day. About ten mnutes later, Friday spotted Reavis, whomhe did

not know, and, thinking she was attractive, approached her.



Appel l ant testified in his own defense. He expl ai ned that
Friday “reached over to touch [Reavis’s] armto get her attention
so she could hear him. . . .” Wen Reavis did not respond, Friday
“touched” her armagain. This tinme, “[s]he responded i medi ately
with cursing and fussing.” Friday then “put his hands up and |ike
okay, no problem” Appellant turned away nonentarily to speak with
sone friends who were standi ng nearby; when he | ooked back he saw
that “approxi mately seven to nine guys [had] surrounded [Friday] in
a confrontation.” Anong them were CGoode, Stokes, Brown, and Davis.
Appel | ant approached the nen and said to Friday, “[l]et’s walk.”
He and Friday then wal ked together toward the front gate, “where we
had seen sonme safety, the only place |I [had] seen security.” The
group followed. At that point, appellant becane scared.

Appel  ant further testified that as he and Friday crossed over
a narrow bridge, he looked to his right and saw three of the
pursuers attack Friday. He watched Friday “go down” as his
attackers “stonp[ed] on hinf and kicked himin the head and chest.
| medi ately thereafter, soneone grabbed appellant from behind,
threw himinto a railing and repeatedly hit his head against it.
Appel | ant renmenbered being accosted by three assailants: one who
stood behind him and restrained his arns and two others who
alternated striking himin the head and chest. Appellant expl ai ned
that, “[wlhen I got one of ny arns released | reached in ny right
pocket, pulled out a knife, opened it up” and “cut each of them

until they let me go.”



The State’s witnesses offered a very different version of
events. Reavis testified that as she and her friends were wal ki ng
toward the “Mnd Eraser” roller coaster, Friday grabbed her arm
She did not want to speak with him so she continued wal ki ng.
Fri day approached her again a few mnutes later and this tine
reached over and touched her breast. Wen CGoode |earned what had
happened, he confronted Friday and warned himto keep his hands to
himsel f. According to Reavis, “it wasn't |ike a crowd of people,
you know, around or nothing. It was just |like basically us three,
and it was a couple people around, but they was like a little
di stance back.” Friday nade di sparaging remarks to Reavis and she
found him to be belligerent, not apologetic. Reavis heard
appel | ant ask Goode if he wanted to “take it outside,” but Goode
ref used. About five mnutes |ater, appellant and Friday suddenly
attacked Goode on the bridge. Brown, WIIlians, and Davis got
involved in the brawl to help Goode. Reavis saw appell ant
“swinging his arns wildly.”

Stokes testified that appellant had a knife and that during
the brawl, appellant stabbed himin the leg. Brown testified that
during the commotion, appellant was “sw nging” and then spun around
and stabbed him Wen the dust cleared, Stokes, Brown, Goode, and
Davi s had been wounded.

Additional facts wll be recited as necessary to our

di scussi on of the issues.



DI SCUSSI ON

l.

Before trial, the court directed that all potential wtnesses
be excused from the courtroom and that they not discuss their
testinony with anyone during the trial. Reavis was the first
witness to testify. Goode took the stand after Reavis. Shortly
after Goode finished testifying and left the courtroom appellant’s
attorney informed the trial court “that both Mss Reavis and M.
Goode have cone out of the courtroomand related their testinony to
ot her people in the hallway who are potential witnesses in this
case.”

The court allowed the attorneys to conduct a voir dire
exam nation of Reavis and Goode |ater that day. Goode deni ed
havi ng di scussed the case with anyone. Reavis, on the other hand,
acknowl edged that she had spoken to her friends in the hallway
about sone of the questions that she had been asked in court, but
claimed that she had not been aware of the sequestration order at
the tinme. She further explained that she did not discuss the case
again after she was advised of the sequestration order and what it
meant. In her defense, the prosecutor explained, “Your Honor,
have — spoken with the gentlenmen in the case. | can not (sic)
specifically recall whether | told Mss Reavis [about the order].”

The trial judge instructed the attorneys “to both take the

time this evening to re-enphasize to your prospective wtnesses



that there is a rule on witnesses and what that nmeans,” and advi sed
that it was their responsibility to make sure the sequestration
order was foll owed.

The next day, appellant noved to strike Reavis’'s testinony as
a sanction for her having violated the sequestration order. The
trial court found that “Mss Reavis did talk with certain parties
concerning her testinony,” but denied appellant’s notion
explaining that “[w hat |1’ m concerned about is, as [the prosecutor]
admtted yesterday, she may not have advised Mss Reavis of [the
sequestration] rule.” Appellant now argues that that ruling was in
error. Specifically, he maintains that the trial court abused its
discretion in refusing to strike Reavis's testinmony when it was
“clearly established” that she had violated the sequestration
order.

Maryl and Rule 5-615 governs the exclusion of wtnesses.
Section (a) of the rule provides, in part, that “upon the request
of a party nmade before testinony begins, the court shall order
W t nesses excl uded so that they cannot hear the testinony of other
W tnesses.” “‘'The purpose of the sequestration of w tnesses has
been said to be to prevent them from bei ng taught or pronpted by
each other’s testinony.’” Redditt v. State, 337 M. 621, 628
(1995) (applying former Ml. Rule 4-321 and quoting Bullock v. State,
219 Md. 67, 70-71, cert. denied, 361 U S. 847 (1959)). See also

Hurley v. State, 6 Ml. App. 348, 352 (1969). Section (e) of M.



Rul e 5-615 further provides that “[t]he court may exclude all or
part of the testinony of the wi tness who receives information in
violation of this Rule.” “Wen there has been a violation of a
sequestration order, whether there is to be a sanction and, if so,
what sanction to inpose, are decisions left to the sound discretion
of the trial judge.” Redditt, 337 Ml. at 629.

Consistent with the sequestration rule' s objectives of
“avoid[ing] an artificial harnony of testinony that prevents the
trier of fact from truly weighing all the testinony” and
“avoi d[ing] the outright manufacture of testinony,” Hurley, 6 M.
App. at 352, section (e) of MI. Rule 5-615 permts exclusion by the
court of the testinony of a witness who has received information in
violation of the rule. In this case, Reavis did not receive
information in violation of the sequestration order. Rather, she
inparted information to other potential w tnesses after she al ready
had testified. Thus, to the extent that Reavis violated the
sequestration rule, her conduct did not taint her own testinony.
Excl usi on of her testinobny was not a permtted sanction under M.
Rule 5-615(e) and would not have served the purposes of the
sequestration rule in any event. The trial court did not abuse its
discretion in denying appellant’s notion to strike Reavis's
testi nony.

.

The second claimof error relates to the trial court’s failure
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to grant a requested jury instruction. Appel | ant was char ged,
inter alia, wth attenpted second degree nurder, attenpted
vol untary mansl aughter, first degree assault, and second degree
assault. In addition, he was charged with four counts of reckless
endanger nent, under Ml. Code (1957, 1996 Repl. Vol., 1998 Supp.),
Art. 27, § 12A-2(a)(1).
Appel l ant submtted the foll ow ng proposed jury instruction on
reckl ess endanger nent:
If an individual is acting in defense of a
crime of violence, he cannot be guilty of
reckl ess endanger nent. It is the State’s

burden to prove beyond a reasonabl e doubt that
t he defendant was not acting in defense of a

crime of violence. If you are not so
convinced, you nust find the defendant not
guilty of all counts charging Reckless

Endanger ment .
(Enphasi s added). In a footnote to the proposed instruction,
appellant cited “Art.27 8§ 12A-2(b)(4).”
The trial court instructed the jury on self-defense and
i nperfect self defense. It did not give appellant’s proposed
instruction on reckless endangernent. Appel l ant’ s counse
excepted, as foll ows:
THE COURT: Anything el se, [Defense Counsel]?
[ DEFENSE COUNSEL] : Yes. On the reckless
endangernent, |’ve requested — . . . | asked
t he Court W th respect to reckl ess
endangernment to instruct the jury that if an
individual is acting in defense of a crine of
violence he cannot be quilty of reckless
endangernent. That is a statutory provision
of Article 27, Section 12-A-2B4. | think the
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jury should know that, that it’s akin to a
sel f - def ense.

Reckl ess endangernment, ny client was
being attacked and he was the victim of a
crime of violence. He can not (sic) be held
gui lty of reckless endangernent, according to
the statute. W'’re requesting that the jury
be so instructed.

THE COURT: Your exceptions are noted. | would
point out again that reckless endangernment
does not require specific intent.

[ DEFENSE COUNSEL]: But the statute does say
what | just asked, that it is an accurate

statement of the law and | think 1it’s
applicable to this case.

(Enphasi s added).

Appel l ant contends that the requested instruction properly
stated the law and that the evidence generated the instruction
Citing Ml. Rule 4-325(c), appellant argues that the court was duty
bound to give the instruction and erred in not doing so.

The State first counters that appellant failed to preserve
this issue for review Specifically, the State points to a
col | oquy between appellant and the trial judge in which appellant
excepted to the om ssion of the word “initial” before “aggressor”

in the court’s instruction on self-defense:

[ DEFENSE COUNSEL]: | thought it was — | took
[the instruction on comon | aw sel f-def ense]
right from the pattern instruction, but I'm
asking for the Court to say that [appellant]
was not the initial aggressor. |’'m asking the
Court also, as | said, to instruct the jury
that self-defense applies to all of the
counts, wth the exception of reckless
endangernent; that inperfect self-defense

applies to first degree assault as well
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(Enphasi s added). Sei zi ng upon counsel’s statenent that “self-
defense applies to all of the counts, with the exception of
reckl ess endangernent,” the State contends that appellant
“expressly acknow edged that self-defense did not apply to reckl ess
endangernent,” and thus cannot now assert that the trial court
erred in “fail[ing] to instruct [the jury to] the contrary.”

The context of the statenent by appellant’s counsel mnakes
plain that he was drawing a distinction for the court between the
of fenses for which he had requested an instruction on self-defense
and the offense of reckless endangernent, for which he had
requested an instruction under Art. 27, 8§ 12A-2(b)(4). Moreover,
it is clear fromthe record that appell ant adequately apprised the
trial court of his position concerning the requested instruction.
The issue was preserved for appellate review

Wth respect to the nerits of the argunent, the State contends
that the trial court properly refused to grant the requested
i nstruction because the | anguage of Article 27, 8 12A-2(b)(4) on
whi ch appell ant was relying had been repeal ed and the | anguage of
the statute as anended does not entitle appellant to the
instruction he submtted to the court. W agree.

As we have indicated, the alleged offenses in this case
occurred on July 6, 1997. Effective April 8, 1997, Art. 27, § 12A-

2 was anmended to provide:



(a) Creation of substantial risk of death or
serious physical injury; penalties. —(1) Any
person who reckl essly engages in conduct that
creates a substantial risk of death or serious
physical injury to another person is guilty of
t he m sdeneanor of reckless endangernent

(2) Subject to the provisions of subsection
(b)of this section, any person who recklessly
di scharges a firearmfrom a notor vehicle in
such a manner that it creates a substantia
ri sk of death or serious physical injury to
anot her person is guilty of the m sdeneanor of
reckl ess endangernent . . . .
(b) Applicable Conduct. —.

: (2) Subsectlon (a)(2) of this section
does not apply to any conduct invol ving:

(ii) An i ndi vi dual acting in defense of a .
crine of violence.

1997 Md. Laws, Ch. 32, 8 1. (Enphasis added).

As the language of 8 12A-2(b)(2)(ii) makes plain, an
i ndividual who is acting in defense of a crinme of violence and who
engages in the conduct specified in 8 12A-2(a)(2), i.e.,
“recklessly discharg[ing] a firearmfroma notor vehicle . . .7 is
not commtting the crime of reckless endangernent. That exception
is narrowmly witten, however, and does not apply to the nore
general conduct set forth in 8 12A-2(a)(l1l), i.e., “recklessly
engag[ing] in conduct that creates a substantial risk of death or
serious physical injury to another person . . .”

In this case, appellant was charged with reckl ess endanger nent
under 8 12A-2(a)(1). The jury instruction that he requested would

have been a correct statenment of the law if he had been charged
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with recklessly discharging a firearm from a notor vehicle under
8 12A-2(a)(2). It was not a correct statenent of the |aw under the
ci rcunst ances of this case, however, and the trial court properly
refused to grant it.?

JUDGVENTS AFFI RVED.

Art. 27, 8§ 12A-2(b)(4), cited by appellant’s counsel in
support of the requested instruction, was repeal ed by the
amendnent to that statute that becane effective on April 8, 1997.
Prior to the anmendnent, the statute read, in pertinent part:

(a) Creation of substantial risk of death or serious

physical injury; penalties. - (1) Any person who

reckl essly engages in conduct that creates a

substantial risk of death or serious physical injury to

anot her person is guilty of the m sdeneanor of reckless

endangernent and on conviction is subject to a fine of
not nore than $5,000 or inprisonment for not nore than

5 years or both.

(2) Subject to the provisions of subsection (b) of this

section, any person who recklessly discharges a firearm

froma notor vehicle in such a manner that it creates a

substantial risk of death or serious physical injury to

anot her person is guilty of the m sdeneanor of reckless
endangerment and on conviction is subject to a fine not
exceedi ng $5, 000 or inprisonnment not exceeding 5 years

or bot h.

(b) Applicable conduct. - This section does not apply

to any conduct invol ving:

(4j An i ndi vidual acting in defense of a crine of
vi ol ence.

Mi. Code (1957, 1996 Repl. Vol.), Art. 27, § 12A-2(b)(4).

Appel l ant’ s counsel interpreted forner 8§ 12A-2(b)(4) as
applying to both former 8§ 12A-2(a)(1) and fornmer 8§ 12A-2(a)(2),
and requested the instruction on that basis. Gven the prefatory
| anguage of former 8 12A-2(a)(2), it is not clear that the
exception provided in fornmer 8 12A-2(b)(4) would apply to the
charges of reckl ess endangernent in this case in any event. W
need not detain ourselves with that inquiry, however, because the
anmended statute in effect at the relevant tinme resolved any
anbiguity that may have exi st ed.
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COSTS TO BE PAID BY
APPELLANT.



