HEADNOTE

WORKERS'  COVPENSATION — The anount payable to a workers’
conpensation claimant is determned by the law in effect on the
date when the claimant was injured and not on the date when the
cl ai mant becane totally disabl ed.
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Appellant, MIdred Waters, appeals froman adverse decision in
her worknen’s conpensation case by the Grcuit Court for Baltinore
City in favor of Pleasant Manor Nursing Hone and | njured Wrkers
| nsurance Fund, appell ees.

In her appeal to this Court, appellant presents one issue:

s the anmount of clainmant’s permanent total
disability conpensation established by the | aw
in effect when clainmant becanme permanently
totally di sabl ed?

Appel | ees have raised three issues as foll ows:

1. Did the Crcuit Court for Baltinore Gty
have jurisdiction to hear an appeal of
the Workers’ Conmpensation Conm ssi on
Order of October 7, 19967?

2. Was the Grcuit Court for Baltinore City,
if it had jurisdiction, <correct in
affirmng the Wrkers’ Conpensati on
Comm ssi on order of October 7, 1996?

3. l's Wat er s’ claim for addi ti ona
conpensati on benefits now barred by the
five year statute of I|imtations and

t heref ore noot ?

In 1973, MIldred Waters was an enpl oyee of the Pleasant Manor
Nursing Home when on May 6 of that year she was injured while
attenpting to put a patient onto a bed. After a hearing before the
Workers’ Conpensati on Conm ssion she began receiving tenporary
total disability paynents. Followng a brief return to work,
anot her hearing was held and appel |l ant was deened to have sust ai ned
permanent partial disability under “other causes” anounting to a
10% 1| oss of industrial use of the body, by an order dated January

23, 1974. A further hearing was held on August 20, 1976, and she



was awarded tenporary total disability fromJuly 8, 1975 to January
3, 1976, and from May 25, 1976 to the end of her tenporary total
disability. Her tenporary total paynments were term nated as of
January 17, 1977, by an order dated July 14, 1977, which left the
i ssue of permanent disability subject to further consideration.

On April 15, 1980, a hearing was held to determ ne the extent
of appellant’s permanent disability. On May 14, 1980, an order was
passed whi ch granted her a permanent partial disability of 15% In
1983, the Comm ssion decided that appellant had not reached maxi mum
medi cal i nprovenent. In 1987, another hearing resulted and a
determ nati on was nmade that she had sustained a 50% i ndustrial |oss
of the use of her body. Finally, in 1991, after another hearing on
worsening of condition, she was found to be “now permanently
totally disabled.” An order dated June 13, 1991, ordered paynent
of $45,000 in permanent total disability payments.

In 1993, the Comm ssion suspended pernmanent total paynments by
its order dated Cctober 8, 1993. The suspensi on was brought about
because appellant had by that tinme exhausted the total of $45, 000
in benefits.

Appel lant filed issues with the Comm ssion on April 14, 1996,
for “resunption of paynments for permanent total disability that was
ordered by order of June 13, 1991, and suspended by order of
Cct ober 8, 1993.” Appellant’s petition was denied by the

Comm ssion on Cctober 7, 1996, and an appeal to the circuit court



resulted in an affirmance of the Comm ssion’s order on Decenber 4,
1997. The present appeal to this Court foll owed.

W will discuss appellees’ issues first. 1In view of the fact
that appellant’s single issue and appellees’ issue 2 are
essentially identical, we wll first consider appellees’ issues 1
and 3.

l.
Did the Crcuit Court for Baltinore Gty have
jurisdiction to hear an appeal from the
Wor kers’ Conpensation Comm ssion order of
Oct ober 7, 19967

Appel | ees posit that the circuit court |acked jurisdiction to
hear the Conm ssion order of October 7, 1996 “because that order
was in substance, regardless of appearance, a denial of
reconsi deration under” Maryland Code (1974, 1991 Repl. Vol.), 8§ 9-
736(b) of the Labor and Enpl oynent Article. Appellees argue that
the issue appellant filed April 24, 1996, was neither a rehearing
request nor a reopening and was, therefore, a request for
reconsi derati on. They further point out that appellant’s only
i ssue before this Court is exactly the |egal argunent her forner
attorney nmade before the Wrkers’ Conpensation Commission at a
hearing in Baltinore on Septenber 27, 1993, and she is sinply
requesting that the Comm ssion reconsider its prior decision.

In reply, appellant points to L.E. 8 9-736(b), which allows
the Comm ssion power to nodify a claimprovided the nodification is

applied for wwthin five years of the |ast paynent of conpensation,
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and argues that it is applicable to her case. The pertinent
sections read as foll ows:

(b)(1) The Comm ssion has continuing powers
and jurisdiction over each claim under this
title.

(2) Subject to paragraph (3) of this
subsection, the Comm ssion my nodify any
finding or order as the Comm ssion considers
justified.

(3) Except as provided in subsection (c)
of this section, the Conm ssion may not nodify
an award unless the nodification is applied
for wwthin 5 years after the | ast conpensation
payment .

Appel | ant t akes i ssue W th appel | ees’ restrictive
interpretation of 8 9-736(b) and cites Subsequent Injury Fund v.
Baker, 40 M. App. 339, 345-46 (1978). In Baker, this Court
exam ned Article 101, 8§ 40, the precursor to 8 9-736, and hel d:

Maryl and, which has one of the broadest re-

openi ng statutes not only gives the Comm ssion

continuing jurisdiction over each case, it

al so invests the Comm ssion with bl anket power

to make such changes as in its opinion my be

justified.
Id. at 345. And, of particular relevance to the case at issue,
“[n]or does the statute preclude the Comm ssion fromre-opening a
case in which it has mstakenly interpreted the law.” Id. at 346.

It appears then that appellant acted appropriately in asking
t hat her claimbe re-opened.

The second prong of appellees’ jurisdiction attack is the

assertion that appellant’s appeal should have been dism ssed

because she | acks standing to appeal from a favorable decision



The gravaman of appellees’ contention is that the Comm ssion’s
order of June 13, 1991, determ ned that appellant was pernmanently
totally disabled as of March 28, 1985. Appellees reason that since
this determnation is the nost favorable finding the Comm ssion can
make with respect to permanent disability, an appeal by the
prevailing party will not lie. Cting Paolino v. MCormck & Co.,
314 Md. 575, 584 (1989). Appellees, however, sonehow overl ook the
fact that by way of this appeal appellant seeks a ruling that would
continue her disability payments indefinitely, while the ruling
appealed fromlimted such paynments to a maxi num of $45,000. It
seens apparent that appellant is not appealing from a favorable
deci si on.
.

Appel l ees’ third issue is that appellant’s appeal is barred by
the five year statute of Iimtations in the Wrkers’ Conpensation
Act. Appellees’ reasoning is that the | ast paynent of conpensation
was July 9, 1991, and, for reasons already assigned, her request
for reconsideration was not appeal able, it necessarily follows that
appellant’s claim is now barred by the five year period of
[imtations.

Since we have determned that appellees’ initial premse is in
error and appellant’s appeal is proper, it follows that her
petition to re-open, brought within five years of the |ast paynent

of conpensation, is tinely and not barred by limtations.



This leaves us with the salient issue in this case, i.e., is
t he amount of claimant’s permanent total disability conpensation
established by the law in effect when claimant was injured or when
cl ai mant becane permanently totally disabl ed?

The law in effect at the time of appellant’s injury provided
that the conpensation paid for a permanent total disability should
not exceed a total of $45,000.00. Article 101, 8 36(1)(a). This
statute was anended, effective July 1, 1973, and provided that “if
t he enployee’s total disability shall continue after a total of
$45, 000. 00 has been paid, then further weekly paynents at the rate
previously paid shall be paid to himduring such disability.” 1973
Ml. Laws Ch. 671.1

Appel l ant begins by remnding us that “[t]he Wrknen s
Conmpensation Act should be construed as liberally in favor of
injured enployees as its provisions wll permt in order to
effectuate its benevol ent purposes. Any uncertainty in the |aw
shoul d be resolved in favor of the claimant.” Keene v. Insley, 26
Md. App. 1, 11-12 (1995) (citations omtted).

Appel l ees contend it is clear that the date of the injury
controls, citing Baltinore County v. Flemng, 113 Ml. App. 254, 258

(1996) (footnote omtted):

This section has since been recodified as 8§ 9-637(b) of the
Labor & Enpl oynent Article.
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By enacting 8 9-601, the Ceneral Assenbly has
fixed the conpensation rate as of the tinme of
the accidental injury or occupational disease,
and it is the statute in effect at the tine of
injury or disease that governs. Although in
this <case the Cdaimant’s worsening of
condi tion occurred after t he 1991
recodi fication, and his right to additiona
benefits accrued after the recodification, the
effect of 8 9-601 is essentially to freeze the
entitlenment to benefits as of the date of
injury.

Appel | ees point out that benefit levels are not retroactive and the
benefit level in effect at the tinme of injury controls. Cting 2
A. Larson, WRKMEN S COWENSATION LAW 8 60.50 (1981 rev. ed.) cited by
the Court of Appeals in Shifflett v. Powhattan M ning Co., 293 M.
198, 200 (1982). In addition, appellees contend that where benefit
| evel s are involved, the law wi |l be applied prospectively rather
than retroactively. |In support, appellees quote Zebron v. American
Gl Co., 10 M. App. 308, 310 (1970)(citations omtted).

Statutes are to be given prospective
application unless the intent of t he
Legislature is clearly to the contrary.
Conversely stated, statutes are not to be
given a retrospective effect unless their
words require it, viz., “unless [the] words
are so clear, strong and inperative, that no
ot her neaning can be annexed to them or
unless the intention of the Legislature could
not be otherw se satisfied.”

Appel | ant agrees that for many purposes the lawin effect at
the tinme of the on-the-job injury controls, such as fixing the
average weekly wage, but she insists that date of injury does not

fix all rights of the clainmnt.



Appel | ant avers that the date of occurrence of the disability
governs the anmount to which she is entitled. Appellant directs us
to Shifflett, supra, wherein the issue as to anount of conpensation
was whet her the date of |ast injurious exposure or the date of the
enpl oyee’ s becom ng incapacitated governed. The Court of Appeals
held that the pertinent date was not that of the last injurious
exposure, but rather, on the date the clai mant becones pernmanently
di sabl ed. The Shifflett case is, of course, not determ native
since it involved an occupational disease and not an injury as in
t he i nstant case.

Appel l ant also refers us to dine v. Gty of Baltinore, 13 M.
App. 337 (1971), aff’'d, 266 Md. 42 (1972). In dine, the clai mnt
sustai ned an accidental conpensable injury on April 3, 1967, and as
a result died on June 2, 1967. The law in effect at the tinme of
t he accident provided for a paynent upon death of not nore than
$15,000. By an Act which took effect on June 1, 1967, however, the
| aw was anmended, increasing the amount to $27,500. The Conm ssion
and the trial court held that the surviving dependent of the
deceased workman was limted in her recovery to the anount in force
at the time of the injury on April 3, 1967, i.e., $15,000. The
Court of Appeals adopted this Court’s decision, in which we pointed
out that under the Wrknen's Conpensation Law of Maryland there are
two distinct types of <claims which my arise in favor of

dependents. These are clainms of dependants where the enpl oyee dies
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from causes not related to his conpensable injury and clains of
dependants in cases where death was the result of the conpensable
injury and occurred within five years of the injury. The Court
indicated that in the first type of case it is not the death which
i s conpensable but rather the injury. Thus, the right to paynent
is governed by the statute in effect at the tinme of injury. 1In the
second type of case, the survivor’s right to death benefits arises
out of the death itself. Therefore, it is the death that is the
conpensabl e event and the surviving dependant’s right becane fixed
as of the date of her husband s death.

Appel lant’ s position is that the proper law to apply is that
in effect when the right to a particular form of conpensation
vests. Shifflett, supra, holds that, in the case of occupational
di sease, it is not the date of the last injurious exposure but
rather the date when the claimant beconmes permanently totally
disabled. 1In dine, supra, the Court of Appeals held that, in the
context of certain death benefits, the lawto be applied is the | aw
in effect on the date when the right to recover vests.

In Mutual Chem Co. of Am v. Pinckney, 205 M. 107, 113
(1954), the Court of Appeals succinctly stated: “The claimnt’s
rights are governed by the statute at the tine of the injury and
not as of the tine of filing the claim” Appellant cannot escape
application of this principle. In Gorman v. Atlantic GQulf & Pac.

Co., 178 M. 71 (1940), the claimant was injured and awarded



tenporary total disability, which | ater becanme a permanent parti al
disability. The question before the Court of Appeals was whet her
t he conpensation for the permanent partial disability should be in
addition to the conpensation allowed for the tenporary disability,
i.e., whether the claimant should receive a separate award for each
disability. Before reaching that question, however, the Court had
to determine what |aw applied to the case as the total anount
payabl e under a pernmanent disability had been increased since the
date of the claimant’s injury. The Court stated, “It is conceded
that the amendnent [increasing the maxi num award] does not apply to
the present case.” 1d. at 74. The Court then applied the [imt on
conpensation in effect at the tinme of the claimant’s injury.

This principle was nore recently followed by this Court in
Stonesifer v. State, 34 Ml. App. 519 (1977). In that case, two
claimants were awarded permanent partial disability, but their
paynments were term nated several years later as they were also
receiving retirement benefits in excess of the conpensation
benefits. Under a statute enacted after the claimnts had
sustained their injuries, the enployer was entitled to a setoff
based upon the anobunt of a claimnt’s pensions benefits. Relying
on Mutual Chem Co. of Am, we held that the statute in effect at
the tinme of injury applied to the clainmants’ cases and gave no
retroactive effect to the statute enacted subsequent to the date of

injury. 34 M. App. at 522-24. See also Bowen v. Smth, 342 M.
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449, 453 n.2 (1996) (question of whether enployer my suspend
claimant’s tenporary total benefits in light of <claimnt’s
i ncarceration was exam ned under statute in effect at time of
injury); Fikar v. Mntgonery County, 333 Mi. 430, 432 n.1 (1994)
(claimant received tenporary total disability benefits and then
obtai ned a service-connected disability retirenent; law in effect
at time of injury applied where county sought a setoff based on
paynment of retirenent benefits); Furley v. Warren-Ehret Co., 195
vd. 339, 347-48 (1950) (personal representative not entitled to
unpai d bal ance awarded to cl ai mant for permanent total disability
where claimant died from causes unrelated to injury and, under
statute in effect at tinme of injury, right to paynent did not
survive the claimant; Court rejected contention that a change in
the lawwith an effective date after the date of the injury should
be applied to the case). As the foregoing cases denonstrate, the
statute in effect on the date of appellant’s injury is
determnative of the benefits to which she is entitled. The
circuit court commtted no error in upholding the Conm ssion’s
deci si on.
JUDGMENT AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.
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