REPCORTED
IN THE COURT OF SPECI AL APPEALS
OF MARYLAND
No. 209

Septenber Term 1998

Rl CHARD SHOFER

THE STUART HACK COVPANY, ET AL.

Sal non,

Kenney,

Strausberg, Gary |I.
(Speci al ly Assigned),

JJ.

Qpi nion by Strausberg, J.

Filed: January 27, 1999



| NTRCDUCTI ON
This case concerns a professional mal practice clai magainst
a pension plan adm nistrator. The appellant, plaintiff bel ow,
Ri chard Shofer ("Shofer"), was president of a used car
deal ership, Catalina Enterprises, Inc. ("Catalina"), trading as
Crown Mdtors. Catalina had a pension plan, which was
adm ni stered by appel |l ee, defendant bel ow, The Stuart Hack
Conpany. Shofer sued The Stuart Hack Conpany and Stuart Hack
i ndi vidually, (together, “Hack”) conplaining that Hack was
negligent in failing to give Shofer advice about the tax
consequences of borrow ng noney fromthe pension fund. This
Court has previously described the dispute between the parties as
a "never ending litigational odyssey," on a continuous, "long,
torturous trip." Shofer v. Hack Co., 107 Md. App. 585, at 589,
597, 669 A.2d 201 (1996). This is the third appellate opinion
al ong that bunpy journey.!?
PROCEDURAL HI STORY
l.
A Shofer |
Shofer's initial Conplaint, in the Grcuit Court for

Baltinmore City, charged Stuart Hack with (1) negligence; (I1)

'The first reported appellate opinion, 324 Md. 92 (1991), cert.
denied, 502 U. S. 1096 (1992), has been referred to as Shofer |
The second reported appellate opinion, 107 MI. App. 585 (1996),
has been referred to as Shofer Il. Presumably, this Opinion wll
be referred to as "Shofer 111."



breach of contract; and (I11) common | aw breach of fiduciary
duty. The Conplaint was anended and a fourth count was added for
(I'V) breach of fiduciary duty under the Enpl oyees Retirenent

| nconme Security Act of 1974 (“ERISA’), as codified in 29 U S. C
88 1001 et seq. Hack noved to dismiss count |V for |ack of
subject matter jurisdiction, which was later granted with | eave
to anend. Shofer then anended his Conplaint to include the
original three clains and five other clains for damages due to
Hack’ s failure to provide conpetent advice under ERI SA,
specifically, 29 US. C 8 1132 (a)(1)(B). Hack noved for a

di sm ssal of the Second Anended Conpl aint on the ground that

ERI SA clainms fall under the exclusive jurisdiction of the federa
courts. On October 12, 1990, the trial court dismssed the
Second Anended Conpl aint on the ground that the clains were
preenpted by the federal ERI SA statute.

Shofer appealed to the Court of Special Appeals, and before
the case was heard, the Court of Appeals issued a wit of
certiorari, upon its own notion. On Septenber 17, 1991, the
Court of Appeals (Rodowsky, J.), reversed in part and vacated in
part, holding that the Maryl and state | aw clains survived the
ERI SA cl ai ns because ERI SA does not preenpt traditional common
| aw causes of action. Shofer v. Stuart Hack Conpany, 324 M. 92,
595 A 2d 1078 (1991), cert. denied, 502 U S 1096, 112 S. C

1174, 117 L.Ed.2d 419 (1992)(“Shofer 1”). The Court of Appeals



al so held that Shofer could recover danages based on incone tax
penal ties; however, the Court barred recovery of other clained
consequenti al damages, specifically, all pension-rel ated damges
i ncl udi ng exci se taxes, prohibited transaction penalties, and
possi bl e plan disqualification. The case was renmanded for
further proceedings on the remaining clains.
B. Shofer 11

Shofer filed a Third Anrended Conpl aint for negligence and
breach of contract seeking damages for future additional incone
tax, excise tax, interest, penalties, attorney’' s fees,
accountant’s fees, |loss of income, prohibited transaction
penal ti es and possi ble disqualification of the pension. Hack
nmoved for dism ssal citing Shofer |, arguing that the Court of
Appeal s specifically held these damages non-recoverabl e for
negl i gence and breach of contract actions. Shofer |, 324 Ml. at
111. The trial court, applying Shofer |, dism ssed the damage
clains for excise taxes, prohibited transactions, and plan
di squalification under counts | and Il of the Third Amended
Complaint. The punitive damages and attorney’s fees clains were
al so di sm ssed.

Shof er anended his Conpl aint and cl ai nred danages from
penalties arising out of his failure to foll ow proper procedures
in borrow ng fromhis pension, damages due to his inability to

refinance his Virgin Islands property, lost salary, and |ost



busi ness profits. Shofer v. Stuart Hack Conpany, 107 M. App.
585, 590, 669 A.2d 201 (1996) (“Shofer 11"). Hack noved for
summary judgnent arguing preenption by ERISA or, in the
alternative, partial summary judgnent as to danages. Parti al
summary judgnent was granted as to certain damages cl ai ned.
Subsequently, the trial court dism ssed the damage claimfor
| oss of sheltered earnings because it was too specul ative and
unf oreseeabl e, but denied a notion to dismss the tax penalties
and i nterest damages. Shofer announced his intent to appeal the
previ ous orders disallow ng the danage cl ai ns regardl ess of the
outcone of the trial. Pursuant to Maryland Rule 2-602(b),?2 the
trial court entered a judgnent as to all the rulings on danmages,
thereby giving its perm ssion to Shofer to appeal the damage
issues to this Court before the start of the trial on the nerits.
Shofer 11, 107 Md. App. at 591. This Court dism ssed that
appeal, holding that “the Crcuit Court erred in certifying for
appeal these interlocutory orders that were neither final
j udgnents nor exceptions to the final judgnent rule.” Id. at 586.

We remanded the case for “trial on the remai ning damage itens.”

2Rul e 2-602. Judgnents Not Di sposing of Entire Action
(b) Wen Allowed - If the court expressly determ nes
inawitten order that there is no just
reason for delay, it may direct it in the
entry of a final judgnent:

* * *

(2) pursuant to Rule 2-501 (e)(3), for sone but
| ess than all of the anpbunt requested in a
cl ai m seeki ng noney relief only.

4



ld. at 597.
.

Shofer’s Fourth Anended Conplaint was filed after the Shofer
|1 decision. Shofer requested a jury trial for the first tine
and, pursuant to his interpretation of the Court of Appeals
decision in Shofer |, reasserted all the previously dism ssed
damage clains to the original breach of contract and negligence
counts. He also filed a Motion for Revision seeking a reversal
of each of the prior damage rulings. Hack filed a Motion to
Strike the Fourth Amended Conpl aint on the grounds that Shofer
was not entitled to a jury because the anmended Conplaint sinply
refornul ated the original.

Shof er anmended his Conplaint a fifth tinme, alleging
negl i gence, breach of contract, and a new count for fraud and
deceit. Hack filed a Mdtion to Strike the Conplaint claimng the
new count was tine barred.

Shofer then filed a new |l awsuit all egi ng negligence, breach
of contract, and fraud, asserting that the new case was viable
because it requested damages for “excise taxes” that the IRS had
recently assessed. Hack noved for summary judgnent as to the new
suit on the grounds that Shofer | found these damages
unrecoverable. Hack also filed a Mdtion for Sanctions on the
ground that the new |l awsuit was filed in bad faith.

The circuit court denied Shofer’s Mtion for Revision of the



prior damages rulings. The court granted Hack’s Motion to Strike
the Fourth and Fifth Armended Conpl aint and granted Hack’s Moti on
for Summary Judgnment with respect to the newly filed case. The
Motion for Sanctions agai nst Shofer was deni ed.

Finally, on June 26, 1997, a bench trial began on the
remai ni ng negligence and breach of contract clains. After a
| engt hy bench trial (Matricciani, J.), the lower court found in
favor of Hack. The trial court concluded that Hack did not
deviate fromthe acceptable standard of care, in large part based
on the duty Hack owed Shofer under the particul ar circunstances
of this case; that Hack did not cause Shofer's danmages; and that,
in any event, Shofer was contributorily negligent. Shofer
appeals all of the pretrial rulings as well as the findings of
fact and conclusions of |law set forth in the Menorandum and O der
dated Septenber 5, 1997.

FACTUAL BACKGROUND

Catalina, through Shofer, as president, established a
pension plan (“Plan”) in the late 1960's for its enpl oyees. The
Hack Conpany, a pension consulting and adm nistration firm was
hired by Catalina to adm nister the Plan. Stuart Hack was the
owner and an enpl oyee of the Hack Conpany.

In the md 1970's, Shofer’s personal and business accounting
firm G abush, Newran and Conpany ("G abush”), suggested that

Shof er contact Hack for revisions to the Plan in order to bring



it into conpliance with the new y-enacted federal |egislation,
ERI SA. Hack performed these duties and continued as Catalina’s
Plan adm ni strator until 1986. During this tinme, Hack renewed
its contract with Catalina by letter addressed solely to
“Catalina Enterprises, Inc.”

In 1982, Shofer was under increased pressure from Maryl and
Nat i onal Bank to inprove the bal ance sheet of Catalina t/a Crown.
Shof er began to contact Hack nore frequently, and inquired about
using the Plan to finance Catalina s accounts receivable.

Shofer, in fact, did finance Catalina s accounts receivable with
Pl an funds.

On August 3, 1984, Shofer called Hack, and in a brief
t el ephone conversation inquired about three itenms: (1) whether
the funds in the Catalina Enterprises Plan could be used as
collateral for loans; (2) whether Shofer could borrow noney from
the Plan; and (3) whether Shofer’s voluntary account could be
gi ven special treatnent for purposes of these |oans. Shofer did
not indicate the anount he intended to borrow, the nunber of
| oans, the reasons for obtaining the | oans, or whether he
intended to follow through with the inquiry. Hack inforned
Shofer that he could borrow up to 100% of his voluntary account.
Soon after, Hack contacted Barry Bernman, a pension attorney at
the law firmof Winberg & Green, who confirnmed that Shofer could
borrow up to 100% of his voluntary account.

Shofer called Hack again on August 7, 1984, and stated that
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he needed a letter confirmng the advice Hack had provided in the
previ ous tel ephone conversation, nanely that: (1) Shofer could
borrow up to 100% of his voluntary account, and (2) the voluntary
account could be used as collateral for a bank [ oan. On August
9, 1984, Dbefore Shofer received Hack’s confirmation letter, he
borrowed $60,000 fromthe Plan to repay part of the debt he owed
to Catalina t/a Crown, which could then, in turn, repay Maryl and
Nati onal Bank and receive a line of credit to purchase additional
inventory. To process the |oan, Shofer wote hinself a check
fromthe pension, issued a pay-on-demand proni ssory note to the
Plan, and set the interest rate hinself. At this point, he did
not secure the loan nor did he inquire of Hack how much he could
borrow. Shofer later repaid this initial |oan.
On August 9, 1984, Hack prepared the requested letter, which

st at ed:

You questioned whet her assets of your noney

pur chase pension plan and profit sharing

pl ans can be used as collateral for |oans,

whet her you can borrow agai nst these pl ans

and whether there is any special treatnent

for your voluntary account under these plans.

First of all, let’s distinguish between the

voluntary account and the enpl oyer account.

The enpl oyer account cannot be put up as

collateral for a loan, and loans to

partici pants agai nst their enpl oyer account

are limted to a total of $50,000 for al

plans up to a maxi mum of five years (For a

| onger period of tinme if used for the

purchase or substantial inprovenent to a

primary residence). Further, we would

recommend that any | oans agai nst an enpl oyer

account should be fully collateralized (this
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means collateral in addition to the val ue of
the account itself).

There is an entirely different treatnment for
voluntary accounts. First, thereis no limt
on the anount that can be borrowed agai nst
the account or the length of time for which
it can be outstanding. Also, the account
itself can stand as collateral for a | oan
froma bank to another source. The |oan
agreenent will have to include a provision
that you cannot w t hdraw noney from your

vol untary account, and thus dissipate the
col | ateral however

The law is pretty clear on the inability to

use enpl oyer account values as collateral for

a loan. There is no law on restrictions of

usi ng voluntary noney for collateral for a

| oan. The TEFRA provisions on the limts on

| oans apply only to enpl oyer accounts and

specifically do not apply to enpl oyee

voluntary accounts. In ny opinion, you can

use your voluntary account as collateral for

a loan or you can borrow up to 100% of your

vol untary account.
The gravanmen of Shofer’s conplaint is that the letter fails to
provi de advice about the tax consequences of borrow ng noney from
t he pension fund.

At the tinme the letter was witten, Shofer’s voluntary
account consisted of $76,000. According to Hack’s letter, Shofer
coul d borrow $50,000 fromthe enpl oyer account and $76, 000 or
100% of his voluntary account, for a total |oan of $126, 000.

Shofer took the followi ng |oans fromthe Plan between 1984
and 1986, totaling $315,000 (excluding the initial $60,000, which
was repaid):

1. $150, 000 on August 23, 1984, to
repay his debt to Catalina t/a
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Cr own.

2. $50, 000 on Septenber 5, 1984, to
repay his debt to Catalina t/a
Cr own.

3. $35, 000 on February 21, 1985, as a
down paynent on two investnent
properties in the Virgin Islands.

4. $3, 000 on February 25, 1985, also
for the Virgin |Islands properties.

5. $12, 000 on July 30, 1985, to
furnish the Virgin Islands
properties.

6. $25, 000 on August 13, 1985, to
refurbish the Virgin Islands
properties.

7. $5, 000 on August 21, 1985, again to

refurbish the Virgin Islands
properties.

8. $35, 000 on Septenber 30, 1986, to
purchase a condom ni um at Har bor
Court in Baltinore.

Shofer did not informHack or G abush about the | oans he had
taken fromthe Plan. Throughout, G abush was the accounting firm
for Shofer, individually, Catalina, and Catalina s pension plan.

In the fall of 1986, G abush prepared Shofer's 1985 personal
incone tax returns and did not list the 1985 | oans fromthe Pl an
as taxable income. On June 17, 1985, Kenneth Larash ("Larash"),
who prepared Shofer's personal and inconme tax returns, was
reviewi ng the general |edger of the pension plan and he | earned
of the |oans taken in 1984 that were not reported as incone. He
did not recomend that any action be taken nor did he advise
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Shofer that the | oans shoul d have been reported as incone. This
failure to report the |l oans was not discovered until 1986 when
anot her G abush accountant, Al an Marvel (“Marvel”), was revi ew ng
Shofer’s file and noticed the om ssion. Larash, Shofer, and
Marvel met. The two accountants suggested Shofer contact a
pensi on attorney, Nicholas G anpetro. Shofer conplied and al so
wote to Hack requesting his assistance.

At this point, Hack | earned of Shofer’s loans for the first
time. Another neeting was held in May 1987, between Shofer,
Hack, Marvel, and Larash, in which Hack reaffirmed his position
that the | oans were not taxable. Hack's advice to Shofer was to
refrain fromanending his 1984 and 1985 tax returns, as the |oans
m ght not be detected by the IRS and the statute of limtations
had al nost run. Marvel and Larash di sagreed, advising Shofer to
file amended returns reporting the | oans as inconme. Shofer
anended his 1984 and 1985 tax returns and reported the | oans as
income on his 1986 tax return. These actions resulted in
additional federal and state taxes, penalties, and interest
char ges.

The question presented in this appeal for our reviewis
whet her the trial court was clearly erroneous in concluding (1)
Hack did not breach the standard of care in not advising Shofer
about the tax consequences of his borrowings fromthe Catalina
pension fund; (2) if there were a breach, it was not the
proxi mate cause of Shofer's |osses; and (3) Shofer was
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contributorily negligent in failing to i nform Hack about the
extent of the pension fund | oans he was taking, and in failing to
inform his accountants about his borrow ngs.

DI SCUSSI ON
On an appeal froma bench trial, Maryland Rul e 8-131© provides
that, “[w hen an action has been tried without a jury, the
appel late court will review the case on both the | aw and the
evidence. It will not set aside the judgnent of the trial court
on the evidence unless clearly erroneous . . . .~ “Therefore,
if ‘conpetent material evidence’ supports the trial court’s
findings, we nust uphold them and cannot set them aside as
‘clearly erroneous.’” State v. Johnson, 108 Md. App. 54, 71
(quoting N xon v. State, 96 M. App. 485, 491-92, 625 A 2d 404,
cert. denied, 332 Md. 454, 632 A . 2d 151 (1993)) (internal
quotations omtted). Wth respect to the |Iower court’s
application of the lawto the facts, we apply the abuse of
di scretion standard. diver v. Hays, 121 M. App. 292, 307, 708
A 2d 1140 (1998); Pierce v. Montgonery County, 116 M. App. 522,
529, 698 A. 2d 1127 (1997).

Standard of Care

To establish a cause of action for negligence, the foll ow ng
must be proven: (1) that the defendant owed a duty to the

plaintiff or to a class of which the plaintiff was a nmenber; (2)
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that the defendant breached the duty; (3) that the plaintiff
suffered actual injury or loss; and (4) that the loss or injury
proxi mately resulted fromthe defendant’s breach of the duty.
These four elenents have been | ong established as the factors
necessary to create a cause of action in negligence. See W Page
Keeton et al., Prosser and Keeton on The Law of Torts, 8 30, at
164-165 (5th ed. 1984); Rosenblatt v. Exxon, 335 Mi. 58, 642 A 2d
180 (1994).
In Jacques v. First National Bank, 307 Md. 527 (1986), which

i nposed upon a bank a duty to exercise reasonable care in
processing and determ ning a | oan application, the Court of
Appeal s set forth additional criteria applicable to a negligence
econom c injury claim

In determ ning whether a tort duty should be

recogni zed in a particular context, two nmajor

considerations are: the nature of the harm

likely to result froma failure to exercise

due care, and the relationship that exists

between the parties. Wuere the failure to

exerci se due care creates a risk of economc

| oss only, courts have generally required an

inti mate nexus between the parties as a

condition to the inposition of tort

l[tability. The intinmte nexus is satisfied

by contractual privity or its equivalent.
Jacques, 307 M. at 534-35; Noble v. Bruce, 349 Md. 730, 739, 709
A 2d 1264 (1998). Catalina, and not Shofer, was Hack’s client.
There was no contractual privity between Shofer and Hack.

As a Plan participant, Shofer was a third-party beneficiary

of the Hack-Catalina contractual arrangenent. Wen two parties
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enter into an agreenent with the intent to confer a direct
benefit on a third party, a duty is created that allows the third
party to sue on the contract despite the lack of privity.
Fl aherty v. Weinberg, 303 Md. 116, 125 (1985). For a third party
beneficiary claimto succeed, the plaintiff nmust be a part of the
cl ass of persons specifically intended to be .
beneficiar[ies] of the defendant’s undertaking. Id. at 131
(citing Cagett v. Dacy, 47 Ml. App. 23, 420 A 2d 1285 (1980)).
Prof essional mal practice is one genre of negligence. Once
it is established that defendant owed plaintiff a duty, plaintiff
must prove that defendant, whether a physician, |awer,
architect, accountant, or pension adm nistrator, breached the
standard of care applicable to other like professionals simlarly
situated. Furthernore, plaintiff nust prove defendant's breach
of the standard of care caused the danmages sustai ned by
plaintiff. Reed v. Canpagnol o, 332 Ml. 226, 232, 630 A 2d 1145
(1993) (“the burden of proof in a nal practice case is on the
plaintiff to show a |ack of the requisite skill or care on the
part of the physician and that such want of skill or care was a
direct cause of the injury.” Suburban Hosp. Ass’'n v. Mewhinney,
230 Mi. 480, 484-485, 187 A.2d 671 (1963)). Flaherty, 303 M.
116, 128, 492 A 2d 618 (1985) (In order to state a cause of
action for legal malpractice, a plaintiff nmust allege three

el enents: (1) the attorney’s enploynent, (2) his neglect of a
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reasonabl e duty, and (3) that such negligence resulted in and was
the proximate cause of loss to the client).

Shofer was a participant in the Pension Plan adm ni stered by
Hack. The standard of care owed to a third party beneficiary
nmust be based on the contract of the primary rel ationship. Here,
that rel ationship was based on an agreenent for the
adm ni stration of pension benefits, not tax advice.

Both parties presented expert w tnesses who testified as to
the standard of care required of a pension plan adm nistrator.
Shofer’s expert, Edward Kabal a (“Kabala”), an attorney practicing
in the State of Pennsylvania, testified that the standard of care
applicable to a pension attorney is also applicable to a pension
consultant. In the sane testinony, however, Kabala testified
that to be a plan adm nistrator, one need not be an attorney.
Kabal a testified that Hack’s advice fell below the acceptable
standard of care because he failed to provide tax advice.

Hack presented the expert testinmony of Edward Burrows, past
presi dent of the Anerican Society of Pension Actuaries, who has
made a career of perform ng pension consulting and adm nistrative
services. Burrows testified that in light of the brief tel ephone
inquiry, Hack did not owe a duty to provide advice concerning tax
consequences of the loans. Hack also presented R chard Itner, a
Bal ti nore accountant, as an expert who testified that G abush was

negligent in preparing Shofer’s 1984 and 1985 tax returns and
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al so negligent in failing to advise Shofer of his option not to
file an amended tax return. The trial judge, who was able to
observe these experts and assess their credibility, found the
testinony of Hack’s experts credi ble, as he adopted much of their
testinmony in his Findings of Fact.

Al t hough Shofer may sue as a third party beneficiary, his
claimfails because Hack did in fact provide the appropriate
services and net the standard of care required of a pension plan
admnistrator. To require a pension plan admnistrator to
provide tax advice, as if he were a tax attorney or accountant,
woul d be to require pension plan adm nistrators to perform dual
roles as admni strator and tax advisor. Selden v. Burnett, 754
P.2d 256 (Al aska 1988), is instructive, to alimted degree. 1In
that case, the Court refused to hold an accountant |iable for
recommendi ng a particular investnment in the course of giving tax
advice. There, the Court addressed an accountant’s duty of care
to athird party who received the accountant’s recommendati on
through a client. The recipient of the investnent advice who
sust ai ned | osses sued the accountant for negligent advice. The
Court was not prepared to expand unduly the accountant’s duty,
and hold that a pension plan adm nistrator should be held to the
sane standard applicable to an attorney or accountant unless he
represents hinself as an attorney who provides |egal advice or an

account ant who provides tax advice.
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Shofer regularly conferred with his accountants at G abush
for personal and business-related tax matters. Shofer could not
be expected to rely solely on Hack for tax advice. Shofer did
not specifically retain Hack to provide consultation on the
advi sability of borrow ng substantial suns of noney fromthe
pension funds for the purpose of personal purchases or
investnments. Hack was the Plan adm nistrator. The Restatenent
(Second) of Torts, Section 552, provides, in part:

(1) one who, in the course of his business,
prof essi on or enpl oynent, or in any other
transaction in which he has a pecuniary
interest, supplies false information for the
gui dance of others in their business
transactions, is subject to liability for
pecuniary | oss caused to themby their
justifiable reliance upon the information, if
he fails to exercise reasonable care or
conpetence i n obtaining or conmunicating the
i nformati on.

(2) . . . [Tlhe liability stated in

Subsection (1) is limted to |loss suffered
(a) by the person or one of a
[imted group of persons for whose
benefit and gui dance he intends to
supply the information or knows
that the recipient intends to
supply it; and
(b) through reliance upon it in a
transaction that he intends the
information to influence or knows
that the recipient so intends or in
a substantially simlar
transacti on.

(Enphasi s added).
Shof er coul d not have been expected justifiably to rely on

Hack’ s advice to borrow the pension funds he did. Hack conplied
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with the standard of care required of a pension plan
adm ni strator.

[ 1
Pr oxi mat e _Cause

Even if a duty existed, which Hack breached, any danage
sust ai ned by Shofer nust be directly attributable to Hack’s
actions. The plaintiff nust prove that the negligent actions of
t he defendant actually caused the plaintiff to be injured.
Peterson v. Underwood, 258 Md. 9, 17 (1970). 1In order to
establish proximate cause, the injury nust also be a foreseeable
one.

Shof er had the burden of “introducing] evidence establishing
a reasonabl e probability or likelihood that the defendant’s act
caused the plaintiff’s injury or damage.” I1d. at 17. He did not
do so. Shofer failed to provide evidence supporting the claim
that “but for” Hack’ s actions, Shofer would not have incurred
damages. As the trial court recognized, Shofer borrowed fromhis
pension at a time when he was in debt to Catalina and was under
pressure from Maryl and Nati onal Bank to nake progress on
Cat al i na' s bal ance sheet.

At the tinme of Shofer’s tel ephone inquiry, the | osses that
were | ater sustained could not have been foreseen by Hack.

Shofer did not informHack: (1) that he actually intended to
borrow from the pension; (2) the reasons for borrow ng; (3) the

anount he would borrow, and (4) when and if Shofer intended to
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repay the loan. Hack was justified in treating the tel ephone
conversation as an inquiry and providing the advice nenorialized
in the letter dated August 9, 1984. Shofer's subsequent | osses
were not reasonably foreseeable by Hack. The trial court
characterized Shofer’s inquiry to Hack as "hypothetical," which
appears to be an apt characterization, certainly not one which
this Court would conclude was clearly erroneous -- the governing
standard on appeal .

Shof er acted on Hack’s advice, wthout disclosing to himthe
extent of his pension fund borrowi ng. This Court cannot concl ude
that the trial court was clearly erroneous in finding that the
anount of the borrow ng "went beyond the scope of the advice
sought or given," that the | osses were not foreseeable, and, in
inferring "that Shofer was attenpting to conceal the existence of
his transaction with the pension plan.” W affirmthe trial
court’s findings that Shofer did not “sustain his burden of
provi ng that Hack’s negligence was the proxi mate cause of

Shofer’s injuries.”

Contributory Neqgligence

A plaintiff is contributorily negligent when he fails to
exerci se ordinary and reasonable care for his own protection
Meni sh v. Polinger Co., 277 Md. 553 (1976).

The trial court found that Shofer was a “sophisticated
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busi nessman who was aware of the conplicated interplay between
the tax code and pension law.” Shofer borrowed $315,000 fromthe
pensi on funds based upon a brief conversation with a pension
adm ni strator, w thout checking with his accountant. Mich of
Shofer’s argunent on appeal is directed at the trial judge's
concl usi on that Shofer nust have known that his |loans fromthe
pensi on were taxable events. |In our analysis, we disregard that
particular finding of the trial judge and assunme that Shofer did
not actually know that the | oans were taxable. Neverthel ess,
Shofer failed to act reasonably. He did not informHack of his
intent to follow through with the inquiry, if at all. He did not
i nform Hack of the extent to which he intended to borrow fromthe
pension. A reasonabl e person would have provided such vital
information if the advice was |ater to be acted upon.

Shof er had accountants, wth whom he had an ongoi ng
rel ati onship. Before taking $315,000 of |oans froma pension, a
reasonabl e person standing in Shofer’s shoes woul d have
ascertained the tax consequences with his accountant and woul d
not have acted as he did based solely on a brief conversation
with a pension adm nistrator. By taking such |arge | oans and not
i nform ng Hack nore specifically or consulting his own
accountants at all, Shofer contributed to the |osses he |ater

sust ai ned. 8

®The trial judge seened to confuse the doctrines of contributory
negl i gence and assunption of risk. They are distinct. The
former focuses on whether the plaintiff failed to exercise
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Shofer criticizes the trial judge for stating that Shofer
seened deceitful in concealing the extent and reasons for his
borrowi ng fromthe pension. G ven the continuous renoval of
pensi on funds w thout further disclosure to the appellee, the
trial judge’'s characterization was not unreasonable or
unsupport ed.

CONCLUSI ON
Appel | ant al so assigns errors to several pretrial rulings, by
di fferent judges, which disallowed nunerous itens of clainmed
damages.* Gven this Court's affirmance of the trial court’s

resol uti on agai nst appellant of the liability issue, there is no

ordinary care, determ ned by what a reasonable person in the
plaintiff's position would do under simlar circunstances. The
| atter focuses on whether the plaintiff knew of a danger and
voluntarily did what he did despite knowng it was dangerous,
thus assumng the risk of injury. By not revealing the extent of
his | oans, by borrowi ng way in excess of $126,000, by not
consulting wwth his accountants as to tax consequences of the

| oans, Shofer was negligent, contributorily so. Conpare
Baltinore Gas & Elec. Co. v. Flippo, 348 Ml. 680, 703, 705 A 2d
1144 (1998) with Lisconbe v. Potomac Edi son Co., 303 Ml. 619,
630, 495 A 2d 838 (1985).

“Judge Ward’'s February 17, 1993, ruling applied Shofer | and

di sm ssed the danmage clains for excise taxes, prohibited
transactions, plan disqualification, punitive damges, and the
request for attorney’ s fees; Judge Hollander’s July 11, 1994,
ruling granted partial summary judgnent as to damages ari sing
fromappellant’s failure to foll ow proper procedures in borrow ng
fromthe pension, damages due to his inability to refinance his
Virgin Islands property, lost salary, and | ost business profits;
and Judge Davis’ January 31, 1995, ruling dism ssed the danage
claimfor |loss of sheltered earnings.
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need to discuss damages.®

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANT

®*The protracted nature of this litigation is evidenced by the
nunber of trial judges who are no | onger on the bench whose
rulings are now appeal ed. Judges Ross and Ward have retired;
Judge Davis is a federal district court judge; Judge Hol |l ander is
a menber of this Court.
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