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On June 30, 1998, appellant, Donathan Wayne Cooper, was
arrested and charged with distribution of cocaine, possession of
cocaine with intent to distribute, possession of cocaine,
conspiracy to distribute cocaine, resisting arrest, and two charges
of second degree assault. A jury trial was commenced on Novenber
24, 1998, in the Crcuit Court for Washington County. The jury
found Cooper guilty of all charges, and the court sentenced
appellant as follows: (1) twenty years for possession with intent
to distribute cocaine; (2) twenty vyears for conspiracy to
di stribute cocaine, to be served consecutively with the sentence
for possession with intent to distribute cocaine; (3) five years
for resisting arrest, to be served concurrently to the sentence for
distribution of cocaine; and (4) ten years for each assault
conviction, one to be served concurrently to the sentence for
di stribution of cocaine, the other to be served consecutively to
the distribution conviction. Cooper appealed to this Court and
rai ses five questions for our review, which we have rephrased:

1. Should the two sentences for assault be
merged into the sentence for resisting
arrest?

2. Was the evidence sufficient to convict
appellant of conspiracy to distribute

cocai ne?

3. Was the evidence sufficient to convict
appel l ant of resisting arrest or assault?

4. Should the sentence for conspiracy to
di stribute cocai ne have been nerged wth
t he conviction for di stribution of
cocai ne?



5. D d appellant receive effective assistance
of counsel at trial?
l. FACTS

On June 30, 1998, Janmes Newin, an informant for the
Washi ngton County Narcotics Task Force, was equi pped with a body
wire and sent by the police to nmake a controlled purchase of
cocaine in the Jonathan Street area of Hagerstown, Maryland. The
police gave Newl in one hundred dollars in marked noney to make the
pur chase. After arriving at the designated area shortly after
5:00 p.m, Newin circled the block in his car, returned to the
corner, and pulled over. He was approached by a man in a white
tee-shirt and purple sweat pants, later identified as Reginald
Wal ker. Wal ker asked, “Wat do you need?” and Newin replied, “I
need a hundred.” Walker told himto nmake a right turn onto Mirph
Avenue and park. Wien he did so, appellant and Wl ker foll owed,
and Wal ker handed sonething to appellant. Appel l ant  then
approached Newl i n and handed hi m several pieces of crack cocai ne.
In turn, New in handed appellant one hundred dollars in marked
currency. Appel l ant then crossed the street, and he and Wl ker
started wal king up Murph Avenue toward Jonat han Street.

After the transaction, Newin spoke into his recording device
and notified Agent Wayne Ditlow, the police supervisor of the
controlled buy, that the transaction was conplete. Newlin told
agent Ditlow that the man with Wal ker was wearing black trousers
with white thread and an “ordinary white tee-shirt”; he also

described Walker's attire. Using these descriptions, Agent Ditlow



relayed to the “stop units” the description provided by Newin and
advised the units that the two nen were wal king down Jonat han
Street.

O ficer Christopher Kayser, a nenber of the arrest team was
hiding in an alley when he received Ditlow s report. Kayser, who
was on a bicycle, approached appellant at the intersection of
Jonat han Street and Mirph Avenue, which were approximately fifty
yards from where Kayser had been hiding. Wen Kayser tried to
arrest appellant, appellant pulled from Kayser's grasp and punched
Kayser repeatedly in the head. Sergeant Mark Haltzman noved in to
assist in the arrest and saw appellant strike Oficer Kayser.
Appel lant also struck Haltzman in the face as Haltznman cane to
Kayser's rescue. O her team nenbers arrived, and appellant was
handcuf f ed. O ficer Kayser then caught up with Wal ker, who was
searched. The one hundred dollars in marked noney was found in
Wal ker' s possession. The clothing appellant was wearing after his
arrest included a pair of dark blue trousers and a white tee-shirt
with a Penn State | ogo on the front.

At the police station, Newlin identified appellant as the
person who handed himthe crack cocaine. 1In a conversation with
Agent Ditlow in the booking area, appellant said that the cocaine
bel onged to Wal ker and that he was selling drugs for Wal ker. He
al so said that he gave the noney to Wal ker after the sale.

Addi tional facts will be added as necessary to resolve the

I ssues present ed.



. ANALYSI S
A. Issue | —Merger of Assault and Resisting Arrest
Appel l ant contends that the offenses of assault and resisting
arrest should be nerged for sentencing purposes. Under the
requi red evidence test, where each offense requires proof of a fact
that the other does not, the two of fenses cannot nerge. Brooks v.

State, 284 M. 416, 423 (1979); Loud v. State, 63 M. App. 702,

709-10 (1985). But where only one offense requires proof of a fact
that the other does not, separate sentences should not be inposed.

Newton v. State, 280 Md. 260, 268 (1977); Thomas v. State, 277 M.

257, 267 (1976); Johnson v. State, 56 MJ. App. 205, 211 (1983). In

Gl aggett v. State, 108 Md. App. 32, 46 (1996), we said:

The required evidence test focuses on the
particul ar el ements of each offense; when al
of the elenents of one offense are included in
the other offense, so that only the latter
offense includes a distinct elenent, the
former offense is deenmed to nerge into the
| atter offense. State v. Jenkins, 307 M.
501, 517 (1986). Thus, when two offenses are
based on the sane act or acts, and the two
of fenses satisfy the required evidence test,
“merger follows as a matter of course.”
Wllianms[ v. State, 323 M. 312, 318 (1991)].

Al though the rule is clear, no Maryland case has been found
dealing specifically with its application to the offenses of

assault and resisting arrest.? W have found no preci se guidance

Appellant relies on the language of the required evidence test, citing
Eldridge v. State, 329 Mi. 307, 320 (1993) (in a single incident involving a deadly
weapon, sentences for carrying a deadly weapon openly and carrying a conceal ed
deadly weapon nerge); In re Mntrail M, 325 MI. 527, 532-33 (1992) (possession of
control | ed dangerous substance and possession of controlled dangerous substance with
intent to distribute nmerge in juvenile cases); Showden v. State, 321 Ml. 612, 619
(1991) (offenses of robbery and assault and battery nerge where the assault or
battery was a | esser included offense).

(continued. . .)



in Mryland law, and an examnation of the law in other
jurisdictions has not revealed a consensus as to whether the
of f enses shoul d nerge.? In the Maryland Pattern Jury
I nstructions, the elenents of assault are included in the elenents
of resisting arrest. See Maryland Pattern Jury Instructions —
Cimnal 4:27.1 (resisting a warrantless arrest requires proof that
(1) a law enforcenent officer attenpted to arrest the defendant,
(2) the defendant knew that a |aw enforcenent officer was
attenpting to arrest him (3) the officer had reasonabl e grounds to
believe the defendant commtted a crine, and (4) the defendant
refused to submt to the arrest and resisted the arrest by force).
Statutory second degree assault enconpasses the common | aw
of fenses of assault, battery, and assault and battery. M. Ann.

Code art. 27, 8 12(b) (1996 Repl. Vol. & 1998 Supp.); see d aggett,

108 Md. App. at 49 (“Depending on the context, then, the term
"assault' has becone a 'synonymi for the term'battery,' as well as

for "assault and battery.'”); Lanb v. State, 93 MI. App. 422 (1992)

(... continued)

To distinguish the elenents of assault fromthose of resisting arrest, the
State cites only In re Nawocki, 15 M. App. 252, 264 n.8 (1972). Nawocki nerely
notes that “there is a distinction between avoidance and resistance” and that
“Ijlerking away from an officer is obstructing him but cursing him is not
and . . . . [Alny force willfully enpl oyed to prevent t he success of an officer's
effort is an obstruction of justice . Id

2For exanple, North Carolina nerges the offenses of assault and resisting
arrest. See State v. Sumrell, 192 S E 2d 569, 578-79 (N C 1972) (nmerging
resisting arrest and assault where the two of fenses arose out of the sane act),
overruled on other grounds by State v. Barnes, 380 S.E 2d 118, 199 (1989); State v.
Mdyette, 154 S.E.2d 66, 70 (N.C. 1967) (appellant could not be sentenced for both
assault and resisting arrest for single act of shooting an officer), overruled on
other grounds by State v. Gardner, 340 S.E. 2d 701, 708 (1986). New Jersey, on the
ot her hand, refuses to nerge the two offenses. See State v. Davis, 658 A 2d 303,
306 (N.J. Super. C. App. Div. 1995) (where appellant struck an officer as he was
attenpting to arrest him “[t]he convictions for aggravated assault upon a police
officer and resisting arrest do not nerge”); State v. Battle, 606 A 2d 1119, 1126-27
(N.J. Super. C. App. Dv. 1992) (aggravated assault not nmerged into resisting
arrest).




(the offense includes not only attenpted batteries, but actua
batteries).

The definition of assault applicable in this case is the
unl awful application of force to the person of another. Snhowden V.

State, 321 Md. 612, 617 (1991); Anderson v. State, 61 M. App. 436,

440 (1985). This type of assault requires proof that the (1)
def endant caused a harnful physical contact with the victim (2)
the contact was intentional, and (3) the contact was not legally
justified. The offense of resisting arrest also requires proof
that the appellant intentionally made physical contact wth anot her
and that contact was not legally justified (as it would be if there
had been an unlawful arrest) but also requires proof that the force

be used to resist a |lawful arrest. Preston v. Warden of WMaryl and

House of Correction, 225 Md. 628, 629 (1961), aff'd, 325 Md. 602
(1992); Barnhard v. State, 86 M. App. 518, 525 (1991). Thus,

because all of the elenents of assault are included in resisting
arrest, the two offenses satisfy the required evidence test. And,
in this case, the sane act serves as the basis for appellant's
convictions for assault and resisting arrest. In d aggett, we
noted that “when there is but a singular striking of one victim
and all the elenents of the offense of battery coincide with sone
of the elenents of the assault with intent to avoid |awful
apprehension offense, the required evidence test has been

satisfied.” 108 MI. App. at 50. Simlarly, in Adans v. State, 86

Md. App. 377 (1991), we held that convictions for assault and

battery nmerged into a conviction for robbery where the only force



applied to the victimwas that essential to commt the robbery.
Id. at 386. As in Caggett and Adans, the only force applied to
Oficers Haltzman and Kayser was that utilized by appellant to
resist arrest. Therefore, the two of fenses are based on the sane
acts. Accordingly, we hold that appellant's convictions for second
degree assault nerge into his conviction for resisting arrest.

B. Issue Il--Insufficient Evidence as to
Conspiracy to Distribute Cocaine

When there is an issue as to the sufficiency of the State's
evi dence, we nust view the evidence in the light nost favorable to

the State. Jackson v. Virginia, 443 U S. 307, 319 (1970); Burch v.

State, 346 M. 253, 272, cert. denied, 118 S. C. 571 (1997); State

v. Albrecht, 336 M. 475, 478 (1994). | f, considering that

evidence, any rational trier of fact could have found the el enents
of the crine beyond a reasonabl e doubt, the appellant's conviction

must be uphel d. Jackson, 443 U S at 319; Raines v. State, 326 M.

582, 588-89 (1992); Webber v. State, 320 Ml. 238, 248 (1990).

Appel l ant contends that the State failed to prove that his
state of mnd was that required for the crime of conspiracy. This
argunent, however, was not raised below and is therefore not

preserved for our review. See Grahamyv. State, 325 M. 398, 416

(1992) (failure to argue ground asserted on appeal when notion for

j udgnent of acquittal was nade waives issue); Anthony v. State, 117

Ml. App. 119, 126, cert. denied, 348 Md. 205 (1997) (“The issue of

sufficiency of the evidence is not preserved when appellant's



nmotion for judgnent of acquittal is on a ground different than that
set forth on appeal.”).

But even if the issue had been properly preserved, appellant
woul d not prevail. The elenents of a crimnal conspiracy are (1)
the conbination of two or nore persons, (2) to acconplish sone
unl awf ul purpose. Al though the essence of a crimnal conspiracy is
an unl awful agreenent, the State is not required to offer proof of
any formal arrangenment; rather, a conspiracy can be inferred from

the actions of the accused. Townes v. State, 314 M. 71, 75

(1988). The agreenent need not be formal or spoken, provided there
is a neeting of the mnds reflecting a unity of purpose and desi gn.

See id.; Silbert v. State, 12 M. App. 516, 528 (1971).

In the instant case, the State presented evidence of the
interactions between appel |l ant and Wal ker that would allow the jury
to infer that the nen tacitly agreed to commt an unlawful act.
Silbert, 12 Md. App. at 528. As previously nentioned, the State's
evi dence showed: (1) Wal ker took New in's order for $100 worth of
drugs; (2) Wl ker shortly thereafter handed sonething to appell ant;
(3) appellant then handed several pieces of cocaine to Newin; (4)
Newl i n gave appellant $100 in marked currency, and (5) shortly
thereafter the marked noney was found in Wl ker's possession.
Besides this circunstantial evidence, the jury had direct evidence
of appellant's adm ssion that the drugs bel onged to Wl ker, that
appel | ant sold them on behalf of Wal ker, and that WAl ker had the
$100.

C. Issue Ill —Sufficiency of Evidence Concerning
Assault and Resisting Arrest

8



Appel | ant ar gues

that the police did not have probabl e cause to
arrest him because the description that the
informant Newlin gave to the police of the
i ndi vi dual who had handed him CDS on WMurph
Avenue did not match the clothing that the
[ a] ppel | ant was wearing when he was arrested.
When asked to describe what the [a]ppellant
had been wearing that eveni ng, New i n
testified that he was wearing black trousers
with white thread and an “ordinary white tee-
shirt.” However when confronted with the
clothing that the [a]ppellant had actually
been weari ng, Newlin admtted that the
trousers were blue, not black, and that the
shirt was not a plain white tee-shirt but
instead had a Penn State |ogo on it. Because
Agent Ditlow testified that he had radioed to
the stop teamthe description that New in had
given him and that description did not match
what the [a] ppellant was actually wearing that
evening, there was insufficient probable cause
for the arrest. Consequently the convictions
for assault and resisting arrest nust be
reversed al so.

(References to record del eted.)
To arrest a suspect for a felony commtted out of his or her
presence, an officer must have probabl e cause to believe that the

indi vidual arrested conmitted the felony.® See MI. Ann. Code art.

27, 8 594B(c) (1996 Repl. Vol. & 1998 Supp.); Wllians v. State, 14
Md. App. 619, 626 (1972). In the absence of probable cause, a
person arrested illegally my use any reasonable neans to
effectuate his escape, even to the extent of using such force as is

reasonably necessary. State v. Wegmann, 350 M. 585, 601-15

(1998); Rodgers v. State, 280 M. 406, 410 (1977); State V.

5If the arrest is nmade based on a facially deficient warrant, however, the
arrestee has no right toresist anillegal arrest. State v. Wegnmann, 350 M. 585,
602 (1998).




Bl ackmun, 94 Mi. App. 284, 306-08 (1992); Barnhard v. State, 86 M.
App. 525, 527 (1991), aff'd. 325 Md. 602 (1992). |In this case,
because the arresting officer did not wtness the purchase of
cocaine by Newin, the only facts supporting the arresting
officer's belief that appellant had sold cocaine to the State's
agent were Newlin's description, appellant's presence in the
vicinity of the crime, and the extrenely short el apsed tine between
the nmonment the crine occurred and when appellant was arrested. W
bel i eve that know edge of these three facts was sufficient, at the
time of arrest, to cause a reasonable person in Oficer Kayser's
position to believe that appellant participated in the sale of
cocaine (a felony).

Probabl e cause can be based on a description of the suspect,
dependi ng on the detail provided and the circunstances surroundi ng

the arrest. See Moore v. State, 71 M. App. 317, 326-38 (1987)

(rejecting the appellant's argunment that a physical description was
insufficient to support his arrest). |In addition, “the |ocation of
apprehension [is] a factor establishing probable cause to arrest.”

Id. at 326. In More, we found that a “slight discrepancy with

respect to the trouser[']s color” did not keep an arresting officer
from making a reasonable arrest based on a physical description
when the surroundi ng circunstances, including a close proximty to
the crinme scene, supported the arrest. [d. at 333 (noting that the
color of the appellant's pants was only one factor in his arrest,
and asserting that “nerely because there is a difference in

perception does not nean the difference is fatal”).
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Al t hough appel l ant focuses only on the description of his own
clothing, this was not the only information wupon which the
arresting officers relied. Oficer Kayser was notified of the drug
sale less than thirty seconds after it occurred. He needed to
pedal his bicycle only fifty yards to the place where appell ant was
stopped. Once he was advised by radi o where the two suspects were,
it took “a matter of seconds, no nore than five seconds” to ride
fromhis hiding place to where appellant and Wal ker were | ocated —
according to Oficer Kayser's testinony. O ficer Kayser also
testified that he "saw the two defendants as Agent Ditl ow descri bed
[them in his radio transmssion . . . walkin"  on Mirph Avenue
approachi ng Jonathan.” According to Oficer Kayser's testinony, he
saw appel I ant and Wl ker, one wearing black jeans and a white tee-
shirt and the other wearing purple sweat pants and a white tee-
shirt, walking together in the immediate vicinity of the crine.
These circunmstances were nore than adequate to give the arresting
of ficers reasonabl e grounds to believe that appellant participated
in the drug sale. Not only is the difference between Newin's
description and appellant's clothing slight (dark blue as opposed
to black pants, plain white tee-shirt, versus a white tee-shirt
with a Penn State logo), the significance of the deviation is
over shadowed by appellant's proximty to the crinme scene, the fact
that only approximately thirty-five seconds el apsed between the
drug sal e and the nonment appellant was accosted by O ficer Kayser,
and the fact that appellant was acconpanied by a person whose

clothing perfectly matched the description given by the informant.
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We therefore hold that Oficers Haltzman and Kayser had probabl e
cause to arrest appellant, and accordingly, appellant had no right
to resist the arrest.
D. | ssue IV —The Rule of Lenity —Merger of Convictions
for Conspiracy to Distribute Cocai ne and
Di stribution of Cocaine

Appel l ant al so contends that, under the rule of lenity, the
of fenses of conspiracy to distribute cocaine and distribution of
cocai ne should be nerged. The rule of lenity (or nerger by
| egislative intent) is sonetines enployed as an alternative to the
required evidence test to determ ne whether two of fenses arising

from the same incident should be treated as one for nerger

purposes. Brooks v. State, 284 Md. 416, 423-24 (1979); Wboten-Bey

v. State, 76 MdI. App. 603, 628 (1988), aff'd on other grounds, 318

vd. 301 (1990). The rule is sonetinmes applied to nerge two
of fenses even though the crimes are distinct under the required

evidence rule. Brooks, 284 MI. at 423; Woten-Bey, 76 Ml. App. at

628; Walker v. State, 53 M. App. 171, 201 (1982). \When it is

applied, the rule of lenity requires that if there is any doubt as
to whether the legislature intended two separate sentences for two
of fenses arising out of the sane act, the defendant is entitled to
the benefit of the doubt and the |ess harsh neaning should be

adopted. Woten-Bey, 76 Md. App. at 629; Walker, 53 MI. App. at

201.
The Court of Appeals has found article 27, section 38 of the
Maryl and Annot at ed Code, unanbi guously to inpose a maxi mum penalty

for conspiracy equivalent to the maxinmum penalty for the

12



substantive crinme that was the object of the conspiracy. Gary v.
State, 341 M. 513, 517 (1996). The Court has also held that a

conspiracy to commt a crine and the substantive crinme that was

commtted are separate and distinct offenses. Townes v. State, 314

Md. 71, 75 (1988); see also Jones v. State, 8 MI. App. 370, 380

(1969). Al though this Court did not address the rule of lenity in
Harris v. State, 82 Ml. App. 450 (1990) (basing the decision on

doubl e jeopardy principles), we did explicitly say in Jones that
di stribution of cocaine and conspiracy to distribute cocaine are
separate of fenses and not subject to nerger.

The case of Woten-Bey, 76 MI. App. at 628-29, is instructive.
There we consi dered whether the rule of lenity required the crines
of attenpted robbery with a dangerous or deadly weapon and
conspiracy to conmmt robbery to nerge. W held that conspiracy to
rob did not nerge with attenpted robbery with a deadly weapon.

I n Wot en-Bey, the defendant received a ten-year sentence for
conspiracy to commt robbery; the defendant was al so convicted of
attenpted robbery with a deadly weapon. See id. at 628. The
robbery with a deadly weapon charge was the predicate felony for
the defendant's felony nmurder conviction, and the court nerged the
attenpted robbery with the felony nurder conviction and inposed a
life sentence for the felony nurder. See id., n.10. The appell ant

contended in Woten-Bey that under the rule of lenity, only a

single conviction for attenpted robbery with a deadly weapon was
perm ssi bl e and, on that ground, asked us to nmerge the conspiracy

conviction with the attenpted robbery with a deadly weapon
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convi ction. See id. We declined to apply the rule of lenity,
sayi ng:

In the instant case, the relevant
l egislative intent is expressed in M. Code.
Ann.  Art. 27, 88 38 & 488 (1957, 1987
Repl . Vol .). Section 38 provides that punish-
ment for a person convicted of conspiracy
shall not exceed the punishnent of the crine
he or she conspired to commt. The gist of
the comon law crinme of conspiracy is the
unl awf ul conbination to commt a crimnal act

— no overt act is required. Quagl i one v.
State, 15 Md. App. 571, 583-84, 292 A 2d 785
(1972).

Section 488 provides that a person
convicted of an attenpt to rob wth a
dangerous or deadly weapon shall be sentenced
to not nore than 20 years. Robbery wth a
deadly weapon is not a new substantive crine
but is the offense of comon |aw robbery
aggravated by use of a weapon. The proscribed
behavi or under § 488 consists of intimdation
produced by use of a weapon, coupled with the
apparent ability to execute the inplied threat
if the victimresists. Jackson v. State, 231
Md. 591, 594, 191 A 2d 432 (1963).

We thus have two separate crimnal acts
for which the Legislature has provided
di stinct punishnents. Appel | ant presents us
wth no case law or legislative history
suggesting that the Legislature did not intend
to punish both of these crimnal acts, nor can
it be seriously argued that an anbiguity
exists when the statutes are applied in
tandem |t makes sense that, because the two
crimes and penalties address different

crimnal behavi or, separate sentences be
i nposed. In the instant case, appell ant
received the first 10-year sentence for
planning the robbery. The second sentence

inposed for the attenpt was for the steps
appel |l ant took toward consummmti ng that pl an.
VW therefore hold that the rule of lenity will
not apply and affirmthe two sentences.

Id. at 629-30 (enphasis added).
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Here, as in Woten-Bey, we have two separate crimnal acts for
which the legislature has provided distinct punishnents. VWhen
appel l ant was convicted and sentenced for distribution of cocaine,
he was puni shed for the act of selling the contraband; when he was
convi cted of conspiracy, he was convicted of planning wth Wl ker

to sell drugs. As in Woten-Bey, appellant presents us with no

case law or legislative history that would indicate that the
Ceneral Assenbly did not intend to punish each of these acts
separately. Accordingly, we hold that the two charges do not nerge
under the rule of lenity.
E. Issue V--Ineffective Assistance of Counsel

Finally, appellant argues that, because his counsel failed to
object when Newlin was allowed to testify without being sworn in as
a witness, his convictions nust be reversed for ineffective
assi stance of counsel. This argunment fails for two reasons.
First, as appellant acknow edges in his brief, the trial transcript
filed wwth this Court clearly shows that Newin was “duly sworn”
prior to his giving testinony. W are required to decide cases
based on what is in the record —not on a party's unverified
assertion as to what happened below. Thus, there is no nerit to
the ineffective assistance argunent. Second, even if there m ght
conceivably be nerit in the argunent, it is well established that
clainms of ineffective assistance of counsel ordinarily should be

addr essed on post conviction. Perry v. State, 344 M. 204, 227

(1996) (“This Court ordinarily has required clains of ineffective

assi stance of counsel to be devel oped on post conviction . . . .");
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VWalker v. State, 338 M. 253, 262 (1995) (refusing to reach

appel lant's claimof ineffective assistance of counsel because “the
desirabl e procedure for determning [such] clains . . . is by way

of the Post Conviction Procedure Act.”) (quoting Stewart v. State,

319 md. 81, 92 (1990)); see also Harris v. State, 295 Md. 329, 338

(1983). In this case there is no reason to deviate fromthe usual

rul e.

SENTENCES FOR ASSAULT VACATED
JUDGVENTS OTHERW SE AFFI RMED

CCSTS TO BE PAI D SEVENTY- FI VE PERCENT
BY APPELLANT AND TWENTY- FI VE PERCENT
BY WASHI NGTON COUNTY.
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