Headnote: Garfield Taylor v. NationsBank N. A, No. 1822, Septenber
Term 1998.

TORTS - I NVASION CF PRI VACY - A viable cause of action for invasion
of privacy nust allege that the matter disclosed is a private fact
that would be highly offensive and objectionable to a person of
ordinary sensibilities.

TORTS - INVASION OF PRIVACY - In order to be actionable, the
private matter revealed nust be made public; that 1is, the
communi cation nust be to a group larger than just a few persons.

TORTS - I NVASION OF PRIVACY - A bank’s disclosure of a depositor’s
unl i sted tel ephone nunber to another custoner does not give rise to
a viable cause of action for invasion of privacy.
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This is an appeal fromthe granting of a notion for summary
judgnent in a suit for sixty mllion dollars in damages filed by a
depositor against the bank in which he mintained a checking
account. Appellant, Garfield Tayl or, sought damages from the bank
inthe Grcuit Court for Baltinore City for revealing his unlisted
phone nunber to another depositor, a conplete stranger, although a
fell ow enpl oyee where he worked. He clainmed that the revel ation
was an invasion of his privacy as well as a breach of
confidentiality protected by contract, and that the revelation
caused him to suffer severe psychological and physiological
di stress for which he sought treatnment. The |ower court held that
appellant had failed to present a viable cause of action and
granted sunmary judgnent to appell ee. As expl ai ned bel ow, we
shall affirm

In Decenber of 1996 or January of 1997, Walter Scott and
appel l ant, two enpl oyees of Fannie Mae,! but who were strangers to
one anot her, decided to change the nethod by which they received
their wages and have their pay deposited directly with their bank,
Nat i onsBank, rather than receive paychecks, as had been their
former practice. Fannie Mae sent Scott a paynment advice stub for
his initial direct deposit on January 30, 1997. Scott sonehow
| earned that his account did not show the $2,013.92 he knew was due
him so, on Saturday, February 1, he called NationsBank to try to

determ ne what had happened. During a conversation with the bank’s

Fannie Mae is a gover nment subsi di zed enterprise that assists |ow and
m ddl e-i ncome famlies secure honme nortgages.



custoner service representative, he nentioned that the account
nunber on his stub was not the same nunber as his checki ng account.
The custoner service representative then determned that the
deposit from Fannie Mae had gone into soneone el se’s account —the
one mai ntai ned by appel |l ant.

Any correcting of the error in the accounts woul d have had to
await the opening of the bank the follow ng Monday norning when
Nat i onsBank could contact Fannie Me. Scott’s rent was due on
February 5'" and he feared that, if the person in whose account his
money had been wongly deposited withdrew it, he would be short
his rent paynent. He solicited help from the customer service
representative as to sone neans to protect his funds from
wi t hdrawal and received the tel ephone nunber of appellant with the
suggestion that he call him He did so and, in a short
conversation, explained the situation to appellant and requested as
well that he not spend any of the pay that had been wongly
deposited. On the foll ow ng Monday, Fannie Mae corrected the error
and Nati onsBank debited appellant’s account and properly credited
Scott’s account.

The problem for Scott ended there, but appellant, feeling
wonged, filed suit against NationsBank and all eged that the phone
call by soneone using his unlisted nunber caused him “substanti al
harm” specifically, “post traumatic stress disorder” and “severe
psychol ogi cal and physical distress,” and asked for sixty mllion

dollars in danages. After conducting discovery, both appellant and



Nat i onsBank filed for summary judgnent. The |lower court, after a
hearing, granted NationsBank’s notion and said, while ruling, “I
don’t believe that under the undisputed facts presented by this
case that it presents a viable cause of action . . . The case is
hereby di sm ssed.”

A court should grant a notion for sunmary judgnment when there
is no genuine dispute as to any material fact and the noving party
is entitled to judgnent as a matter of law. Maryland Rul e 2-501(e)
(1998). In reviewing the granting of a notion for summary
judgnent, the proper standard of reviewis whether the trial court
was legally correct. Goodwi ch v. Sinai Hosp. of Baltinore, Inc.,
343 M. 185, 204, 680 A 2d 1067 (1996); Beatty v. Trail master
Prods., Inc., 330 M. 726, 737, 625 A 2d 1005 (1993).

Appel lant’s suit first alleged that Nati onsBank was |iable for
breach of contract, because the depositor’s agreenment specifically
provi ded that the information that he had given to the bank woul d
be kept private. NationsBank, on the other hand, maintains, first,
that it had specific authority to release the information and,
second, that the contract specifically relieved the bank from any
liability for disclosures to third persons. There were two sets of
depositor’s agreenents that the appellant entered into . First,
there was the agreenent appellant signed when he opened an account
w th Sovran Bank, a bank which NationsBank | ater succeeded. That
agreenent provided in pertinent part:

Di scl osure of Account |nformation. The Bank
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wll disclose information to third parties
about your account or any transaction thereon
in certain circunmstances, including, but not
limted to, situations where it is necessary
for conpleting any transaction, for conplying
wi th governnment agency or court orders, or for
verifying the existence or condition of your
account for a third party such as a credit
bureau or a nmerchant or for reporting | osses
incurred by the Bank in naintaining your
account to its subsidiaries and affiliates.

Then, later, he signed an agreenent w th NationsBank. That

agreenent provided:
Account Information . . . You acknow edge t hat
we provide for your convenience various
met hods by which you can obtain information on
your accounts, and that our reasonable
security neasures cannot absolutely ensure
agai nst “unaut hori zed” inquiries. You
therefore agree that we wll not be
responsible for the release of information to
anyone not authorized by you who has gained
possession of your ATM access device or who
has | earned your identifying characteristics
such as personal identification nunber (PIN),
account nunber, or social security nunber....

We hold that neither depositor’s agreenent is controlling
under the uncontradicted facts of this dispute. The pertinent
provisions in both agreenents concern the disclosure of a
depositor’s account information. An unlisted tel ephone nunber,
however, hardly qualifies as account information. Rat her, it
represents an entirely incidental matter, which falls outside the
scope of the contractual |anguage in the depositor’s agreenents.
The | ower court was correct in finding that appellant did not have

a viabl e cause of action for breach of contract.



Appel I ant, however, maintains that this Court’s holding in
Suburban Trust Co. v. Waller, 44 M. App. 335, 408 A 2d 758 (1979),
controls the outcone of the present dispute. |In that case, Maurice
Wl | er deposited $800 in his account at the Suburban Trust Conpany
in Montgonery County. The deposit consisted exclusively of
sequentially nunbered fifty and one hundred dollar bills. Finding
the nature of the deposit sonewhat suspicious, the bank teller
informed his supervisor, who in turn referred the matter to the
bank’s security departnent. An assistant security officer
contacted the Montgonmery County Police Departnent and | earned that
there had been a recent residential burglary, in which the
perpetrator had stolen $3,000 in fifty and one hundred dollar
bills. The assistant security officer then disclosed Waller’s
name, address, description, and enploynent to the police, who
arrested him shortly thereafter. The charges, however, were
eventual ly dropped, and Waller filed suit against the bank,
al l eging that the bank’s conduct anounted to an invasion of privacy
and a breach of confidentiality. The trial court found in favor of
t he bank, but this Court reversed and hel d:

[ A] bank depositor in this State has a right
to expect that the bank will, to the extent
permtted by law, treat as confidential, all
information regarding his account and any
transaction relating thereto. Accordingly, we
hold that, absent conpulsion by law, a bank
may not make any disclosures concerning a
depositor’s account wthout the express or

i nplied consent of the depositor.

VWl ler, 44 Md. App. at 344 (enphasis added).

5



In this case, it is undisputed that NationsBank disclosed
appel l ant’ s nane and tel ephone nunber to anot her custonmer. Waller,
however, indicates plainly that such a disclosure is inproper only
in the absence of “the express or inplied consent of the
depositor.” 1d. Here, the Deposit Agreenent expressly provides
that NationsBank will not be responsible for the release of
information to a third party who has gained possession of the
depositor’s account nunber. Nat i onsBank’s custoner service
representative may not have exercised the best judgnent when he
rel eased appellant’s nane and tel ephone nunber to Scott. He could
have used his know edge of the unlisted nunber to call Scott
hi msel f. Nevertheless, it is uncontradicted that Walter Scott,
t hrough no fault of NationsBank, possessed appellant’s account
nunber not from NationsBank, but from reading his paynment advice
stub. We further note that nowhere in the Waller opinion did we
address the legality of divulging the specific information at issue
in the present appeal, i.e., an unlisted tel ephone nunber.

W now turn to the issue of whether the release of the
unlisted telephone nunber was tortious and a violation of
appel lant’s protected right of privacy. An action for invasion of
privacy, in order to be viable, nust allege that the matter
disclosed is a private fact and that the disclosure was nmade
public. Penberton v. Bethlehem Steel Corp., 66 Ml. App. 133, 166,
502 A . 2d 1101 (1986). In other words, the plaintiff nust be able

to show nore that just a desire to keep a particular fact private,
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but that the matter reveal ed nust be a personal matter that would
be highly offensive for a reasonable person to have disclosed to
others. WIlliamL. Prosser, Privacy, 48 CaL. L. Rev. 383, 393-396
(1960) .

Prof essor Prosser, in his semnal article describing the tort,
explained that the private matter made public needs to have the
sane overtones of nental distress as in defamation. It nust be one
affecting reputation, which would be of fensive and objectionable to
a reasonable person of ordinary sensibilities. | d. Here, the
supposedly private fact, the unlisted tel ephone nunber, is hardly
the kind of matter that a reasonable person would suffer nenta
distress upon learning that it had been revealed to one other
person, in this case, a co-worker, who used it by calling to
request that his earned wages, which had been m stakenly deposited
in the appellant’s account, not be w thdrawn over the weekend. The
particul ar nunber, the fact of its being unlisted or anything el se
about a tel ephone nunber, does not achieve the level of a private
fact that, if reveal ed, could cause a reasonabl e person the ki nd of
mental distress that resenbles the distress suffered by victins of
def amat i on. In order to be actionable, the disclosure nust be
about private facts that would be highly offensive and
objectionable to a person of ordinary sensibilities. The
revel ati on of an unlisted tel ephone nunber is unlikely to offend a
person of ordinary sensibilities, and to trespass substantially

upon another’s right to be free from unwarranted publicity, the
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right tolive without interference by the public into matters with
whi ch the public is not properly concerned, the heart of the right
to privacy. Brents v. Mrgan, 221 Ky. 765, 299 S.W 967, 969-70
(1927). See also Munley v. |ISC Financial House, Inc. 584 P.2d 1336
(. 1978); Froelich v. Werbin, 219 Kan. 461, 548 P.2d 482 (1976);
McLain v. Boise Cascade Corp., 271 O. 549, 533 P.2d 343 (1975);
Everett v. Carvel Corp., 70 Msc.2d 734, 334 N.Y.S. 2d 922 (1972);
Hor st man v. Newman, 291 S.W2d 567 (Ky. 1956).

Even if the unauthorized revelation of an unlisted tel ephone
nunmber could sonehow be considered a wong that could cause an
injury simlar to an injury from defamation, the revelation to a
single person, as NationsBank did here, wuld not generate
sufficient intrusion to constitute a violation of one’s right to
privacy. As Professor Prosser pointed out, no matter how of fensive
the intrusion, the comrunication nust be to a group larger than
just a few persons. Beard v. Akzona, Inc., 517 F. Supp. 128, 132
(E.D. Tenn. 1981); Lemmah v. Anerican Breeders Service, Inc., 144
Vt. 568, 482 A 2d 700, 704 (1984). Comment (a) to Section 652 of
t he Second Restatenent clarifies the distinction between public
di sclosure of a private matter and the publication that is a part
of the tort of defanmation.

The form of invasion of the right of
privacy covered in this Section depends upon
publicity given to the private life of the
individual. “Publicity” as it is used in this

Section, differs from “publication” as that
term is used in 8577 in connection wth



ltability for defamation. “Publication” in
that sense, is a word of art, which includes
any communi cation by the defendant to a third
person. “Publicity”, on the other hand, neans
t hat the mtter IS made  publi c, by
communicating it to the public at large, or to
so many persons that the nmatter nust be
regarded as substantially certain to becone
one of public know edge. The difference is
not one of the means of conmunication, which
may be oral, witten or by any other neans.
It is one of a conmmunication that reaches, or
is sure to reach, the public.

Thus it is not an invasion of the right
of privacy, within the rule stated in this
Section, to conmmunicate a fact concerning the
plaintiff’'s private life to a single person or
even to a small group of persons.

W hold, therefore, that the bank’s erroneous disclosure to a
depositor of the unlisted tel ephone nunber of another depositor
ordinarily is not an invasion of privacy that is actionable. The
| oner court was correct in holding that the uncontested facts in
this case did not give rise to a viable cause of action, and the
granting of the notion for summary judgnent was proper.
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