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This appeal by John W Hermna is froman order of the Crcuit
Court for Baltinmore County finding him guilty of direct civil
contenpt of court and inposing a sanction of $8,500, with a
provision that the contenpt nmay be purged by paying $8,500 to
Barrett W Freedl ander, Esquire, on or before 28 August 1998.

The direct contenpt found by the court was the failure of
appel lant, who was the attorney of record for Adel Alalfey and
David Griggs, two of the defendants! in a civil action brought by
appel l ees, Baltinore Life Insurance Conpany and Life of Baltinore,
Inc. (collectively, Baltinore Life), to appear for trial on 15
April 1998. On 23 April, M. Freedl ander and anot her nenber of his
law firm who were counsel for Baltinore Life in the suit against
Alalfey, et al., filed in those proceedings a Mtion for Sanctions,
asserting that appellant was guilty of crimnal contenpt and asking
for an award of sanctions against appellant in the amunt of
$8,500. The notion was acconpani ed by a | engthy nenorandum which
contai ned derogatory allegations about appellant’s conduct in
proceedings totally unrelated to the case at hand.

Appellant’s response to the Mtion for Sanctions and
supporting nenorandum contained a personal attack on M.
Freedl ander’s conduct 1in various cases. It also denied any
contumaci ous intent by appellant and set forth an excul patory

explanation for his failure to appear in court on 15 April 1998.

! The other defendant, Southwestern Life |Insurance Conpany,
entered into a settlenent agreenment with Baltinore Life and is
not involved in these proceedi ngs.



There was no order issued by the court directing appellant to
appear at a date and tine certain to show cause why he shoul d not
be found to be in contenpt and be puni shed therefore. On 29 July
1998, there was a hearing on pending notions, which included
certain notions filed by the defendants, along wth appellees
Motion for Sanctions. At that hearing, the court first addressed
and di sposed of the defendants’ notions by denying all of them
after which the court took up appellees’ Mtion for Sanctions.

Counsel appearing for appellant on appellees’ WMtion for
Sanctions addressed the court and outlined appellant’s expl anation
for his failure to appear on 15 April. The scheduled trial date
was 14 April. On 13 April, in a telephonic conversation wth
sonmeone in the assignnent office, appellant was advised that the
case would not be tried on the 14th, because there were no judges
available. On the basis of that information, appellant, who was
ill, went hone. Counsel denied the allegation of appellees’
attorney that appellant was told to call the assignnent office
before 4 p.m the next day to learn of the trial status. Appellant
never received word that the case was reset for trial on 15 April.
Counsel presented a note fromappellant’s doctor, which stated that
he saw appellant on 13 April and treated himfor bronchitis on that
day, and he al so saw and treated appellant for an ear condition on
16 April.

The court next took testinmony from Linda Hopkins, the
Assistant Director for the Central Assignnment Division of the
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Court. Ms. Hopkins testified that her notes reflected that she
t el ephoned appellant’s office on 13 April 1998 and, because
appel l ant was not available, she told a secretary that there was no
judge available to start the trial on the 14th and expl ained the
court’s procedure in such cases. Her notes reflected that M.
Herm na called her back later in the day, and she repeated the
procedure to him as follows:

When we don’t have a Judge to start the case,

we can tell them that the case had to go on

standby. W request the attorneys stay in the

office and notify their <client and any

witnesses and tell themnot to conme into court

and to please be available if we need to call.

And we tell them if you don’t hear fromus by

noon, they are to call our office at four

o' clock the next day to see if it would be on

t he assignnent for the followi ng day. W tel

everybody this. And that we would allow an

hour travel tine.
On cross-exam nation, M. Hopkins admtted that she was unaware
that appellant’s brother was his partner, so that, when she
received a call fromM. Hermna on the 13th, she assunmed she was
speaki ng to appel |l ant.

Appel l ant then testified. Hi's recollection conflicted with

Ms. Hopkins' s testinony. He said that he called the assignnent
office on the 13th to report that he was sick and to ask about the
procedure followed by the court. He was told that for lack of a
judge to begin the trial on the 14th the case was on standby. He
under stood that he would be notified when the case was reset for

trial. He never received notice that the case was set for trial on
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15 April. He stated that, in any event, he was too ill to appear
on the 15th. He assured the court that he had not intended any
di srespect.

There was al so testinony fromJ. Joseph Curran, 11, another
attorney involved in the case, to the effect that appellant’s
brother, in a tel ephone conversation on 14 April, told him that
appellant was in the Grcuit Court for Baltinore County. Ceorge
Herm na, appellant’s brother, then testified. He admtted that in
his conversation with M. CQurran on 14 April he indicated that his
brot her m ght be at the courthouse in Towson. He also admtted
that he did not tell M. Curran that appellant was ill, because he
did not want his brother to be harassed at honme by appellees’
att or neys. He assuned that, if it were inportant and the judge
wanted to get in touch with appellant, he would get a call fromthe
judge’s office.

At the conclusion of all the testinony, the judge found
appel l ant guilty of direct civil contenpt, which could be purged by
paying $8,500 to M. Freedl ander, that sum being the amount of
expenses that he had incurred or would incur “as outlined on Page
six of his menorandumin support of his Mtion for Sanctions.” The
judge al so found “beyond a reasonable doubt that M. Herm na has
the ability to pay $8,500,” and that those expenses were
reasonable. A witten Oder of Contenpt was later filed, along
with his “decision,” or coments. At appellant’s request, those

comrents were seal ed.



DI SCUSSI ON
Appel l ant presents the foll ow ng assertions of error:

| . The court did not follow appropriate
procedures as mandated by the rules in
hol ding the attorney in contenpt.

A The court was in error in
allowing a notion by a party to
seek a finding of direct and
crim nal contenpt.

B. The court was in error in
finding a di rect civil
cont enpt .

C. The court was in error in not

requiring notice to the all eged
contermor as to whether the
court was considering civil or
crim nal, direct or
constructive contenpt.

D. When t he Movant call ed upon the
court to consider his personal
know edge, the court was in
error in not recusing hinself
and referring the hearing to
anot her judge.

E. The <court was in error in
failing to specify t he
evidentiary facts known to the
court and any other evidentiary
facts not so known in the
witten order which fornmed the
basis of the court’s finding.

1. The court was in error in
considering statenents in notions
and ot her evidence that had nothing
to do with the attorney’s failure to
appear for trial.

[11. The di sdai n t hat t he court

denonstrated in finding the attorney
in di rect civil cont enpt

-5-



denonstrates bias, anger, or an
enotional response such that the
judge should have recused hinself
and referred the hearing to another
j udge.

V. The court was in error in the
finding of the amobunt of attorneys’
fee that constituted the sanction.

Appellees, in addition to responding to appellant’s assertions
of error, contend that the appeal should be dism ssed because
appel l ant did not appeal in his owm nane. W shall address that
contention first, before proceeding to consider appellant’s

conpl ai nts.

l.

The Notice of Appeal filed by appellant was “as to all rulings
made by [the presiding judge], including those nade on or about
July 29, 1998 and including those rulings relating to civil
contenpt in the above captioned case.” It was signed:

Respectful ly Subm tted,
The Plaintiff,

By [signature]
John W Herm na
The rulings adverse to appellant’s clients, Messrs. Alalfey
and Giggs (who were defendants, not “Plaintiff”), wer e
interlocutory and, therefore, not appealable. The cont enpt

j udgnent agai nst M. Herm na, however, was a final and appeal abl e

j udgnent .



At common |law, there was no right of appeal in contenpt cases.
Harford County Education Association v. Board of Education, 281 M.
574 (1977); Tyler v. Baltinore County, 256 Ml. 64 (1969). By
statute (Maryl and Code (1974, 1998 Repl. Vol.), 8§ 12-304(a) of the
Courts and Judicial Proceedings Article (C. J.)), however

[a]ny person may appeal from any order or
judgnent passed to preserve the power or
vindicate the dignity of the court and
adj udging himin contenpt of court, including
an interlocutory order, renedial in nature
adj udgi ng any person in contenpt, whether or
not a party to the action.

Appel l ees correctly point out that the statutory right to
appeal froma contenpt judgnent is conferred on the person adjudged
to be in contenpt, and that M. Herm na did not appeal in his own
nane; he signed the notice of appeal only as counsel for his
clients, who have no standing to appeal their attorney’s
adj udi cation of contenpt. Neverthel ess, the notice of appeal
despite its defects, specifically stated that the adjudication of
contenpt was being appeal ed, together with other rulings in the
case that were not appeal able. As the Court of Appeals pointed out
in Newan v. Reilly, 314 Md. 364, 383 (1998), “[t]he Maryl and Rul es
do not regulate the content of an order for appeal to the Court of
Speci al Appeal s.”

In Newran v. Reilly, the Grcuit Court for Washington County,

after dismssing a nedical mal practice action brought by Luke R

Reilly against Dr. George C. Newman, |l, and others, granted Dr.



Newman’s notion for sanctions, pursuant to Ml. Rule 1-341, finding
that the claim had been filed w thout substantial justification.
The court entered separate judgnents against Reilly and his
attorney, Daniel M Zerivitz, in the amount of $10,583 each. M.
Zerivitz filed an order of appeal in the follow ng | anguage:

Pl ease enter an appeal on behalf of the

Plaintiff to the Court of Special Appeals from

t he Judgnent, in the above captioned matter

in favor of the Defendant].]
ld. at 382.

This Court held, inter alia, that the appeal in that case was
an appeal on behalf of Reilly only, and was not an appeal of the
separate judgnent against Zerivitz. The words in the order for
appeal, “on behalf of the Plaintiff,” and “Judgnment,” were
interpreted by this Court as words of limtation that circunscribed
the scope of a tinely (and as seen by the Court of Appeals, a
nmeritorious) appeal.

The Court of Appeals, reversing this Court on that point, held
that the right of an attorney sanctioned under Ml. Rule 1-341 to
appeal is as a “party,” under C J. 8§ 12-301, which provides that “a
party may appeal from a final judgnent entered in a civi
case by a circuit court,” except as provided in 8 12-302. The
| anguage regarded by this Court as limting the appeal to the

j udgnent against the plaintiff, Reilly, was deened by the Court of

Appeal s to be gratuitous surplusage. The Court noted that,



[i]f Zerivitz had signed, as attorney for the
plaintiff, a paper reading, “Please note an
appeal to the Court of Special Appeals” and
the paper were filed within thirty days of the
entry of the sanctions judgnents, the |ega
effect would have been to bring up for
appel l ate review all appeal able judgnents in
t he case.

314 Md. at 383.

The Court stated, “Qur cases, and those of the Court of
Speci al Appeal s, have generally been quite liberal in construing
tinely orders for appeal.” 1d. at 386. After review ng a few of
such cases, the Court comment ed:

The philosophy of these <cases 1is also
reflected in the Notes of the Advisory
Committee on the Federal Rules of Appellate

Procedure, 1979 anendment, Note to Rule 3,
subdi vi si on c:

“Because of the fact that the tinely
filing of the notice of appeal has
been characterized as jurisdictional
: it is inportant that the right
to appeal not be | ost by m stakes of
mere form In a nunber of decided
cases it has been held that so | ong
as the function of notice is net by
the filing of a paper indicating an
intention to appeal, the substance
of the rule has been conplied with.”

| d. at 387-88.

Adopting the reasoning of Newran v. Reilly, supra, and the
“liberal” philosophy enbraced therein, we hold that the notice of
appeal filed by M. Hermna in this case was sufficient to
constitute an appeal by him from the contenpt judgnent. It was

tinmely filed; he had a right to appeal under C J. 8§ 12-304(a); and
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if he had nerely signed and filed a paper stating, “Please note an
appeal to the Court of Special Appeals,” the legal effect of that
paper would have been to bring up for appellate review the sole
appeal abl e judgnent in the case. W shall treat the rest of the
| anguage in his order of appeal as surplusage that did not limt or

circunscri be the scope of the appeal.

.
We need not address all of appellant’s assertions of error.
He contends, and we agree, that the |lower court did not follow
appropriate procedures in holding him in contenpt. For that
reason, we shall reverse the judgnent of the circuit court.

A contenpt may be either direct or constructive and either

civil or crimnal. Consequently, a contenpt may be direct and
civil, or direct and crimnal, or constructive and civil, or
constructive and crimnal. Under which of those classifications a

contenpt falls may be of the utnost inportance, but the proper
classification may be difficult to discern. Pearson v. State, 100
MI. App. 553 (1994). The line between civil and crim nal contenpt
is often indistinct; the sanme act nay constitute both or at | east
enbrace aspects of both. Tyler v. Baltinore County, supra. M.
Rul e 15-202, however, provides the followng definitions of

constructive and direct contenpts:
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(a) Constructive contenpt. “Constructive
contenpt” nmeans any contenpt other than a
di rect contenpt.

(b) Direct contenpt. “Direct contenpt” neans
a contenpt commtted in the presence of the
judge presiding in court or so near to the
judge as to interrupt the court’s proceedi ngs.

A direct contenpt, either civil or crimnal, may be summarily
puni shed by the court agai nst which the contenpt has been commtted
if (1) the contenpt has interrupted the order of the court and
interfered with the dignified conduct of the court’s business, and
(2) the presiding judge has personally seen, heard, or otherw se
per cei ved the contenptuous conduct and has personal know edge of
the identity of the person who commtted it. M. Rule 15-203(a).
An attorney’s unjustified failure to attend court at the tine
appointed is msbehavior by an officer of the court and is
puni shabl e as contenpt. Kandel v. State, 250 MI. 668 (1969)
Mur phy v. State, 46 MI. App. 138 (1980). Since such contenpt is
commtted in the presiding judge's presence and disrupts the
schedul ed proceedings before the court, it may be punished
summarily. Kandel v. State, supra; Mirphy v. State, supra.

Summary contenpt proceedi ngs, however, “are only proper in
cases where the action of the alleged contemmor poses an open
serious threat to orderly procedure that instant, and summary
puni shment, as di stingui shed fromdue and deliberate procedures, is

necessary.” State v. Roll and Scholl, 267 M. 714, 733 (1973). |If

an attorney disrupts the orderly proceedings by arriving |ate,
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summary puni shnent nmay be inposed i nmedi ately upon his arrival, as

it was in

Kandel. But if, as in this case, the attorney

appear and the trial is sinply postponed, there is no

summary puni shnent .

The rul es of procedure do not attenpt to define civil

and crimnal contenpt or to distinguish between them In

Rol |l and

Scholl, supra, the Court of Appeals, after

sumari zing the historical developnent of the |aw of

expl ai ned:

Today, contenpts are classified as civil
or crimnal and at least in theory either of
these may be direct or constructive. The
vari ous categories are not nutually exclusive
and in fact the nonmenclature assigned to a

contenpt involves both classes, e.g., a
constructive civil, or a direct crimnal
cont enpt . Hi storically, crimnal contenpts

were positive acts which offended the dignity
or process of the court. Holding an offending
party in contenpt of court was designed to
vindicate the authority and power of the court
and puni sh di sobedience to its orders. The
peopl e were considered as the real interested
parties to prosecution and the State was
general ly the prosecutor.

Today, the 1line between civil and
crimnal contenpt is frequently hazy and
indistinct. Oten the sane acts or om ssions
may constitute or at |east enbrace aspects of
both. Tyler v. Baltinore County, 256 M. 64,
259 A 2d 307 (1969). Wien this is the case,
an alleged contemmor may be answerable in
ei t her a civil or crim nal cont enpt
pr oceedi ng. But , in this State, t he
di stinction between the two types of contenpt
has been preserved and is inportant. A civil
contenpt proceeding is intended to preserve
and enforce the rights of private parties to a

-12-
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suit and to conpel obedience to orders and
decrees primarily mnmade to benefit such
parties. These proceedings are generally
remedi al in nature and are intended to coerce
future conpliance. Thus, a penalty in a civil
contenpt must provide for purging. On the
ot her hand, the penalty inposed in a crimnal
contenpt is punishnment for past m sconduct
which may not necessarily be capable of
renedy. Therefore, such a penalty does not
require a purging provision but may be purely
puni tive. In this State, to these factors
must be added the degree of proof required to
establish a contenpt —a civil contenpt need
be proved only by a preponderance of the
evidence, while a crimnal contenpt nust be
shown beyond a reasonabl e doubt .
ld. at 727-28. (Ctations omtted.)

It would seem from the above quoted |anguage in Roll and
Scholl, that an attorney’'s unexcused failure to appear for the
schedul ed trial of a case in which he is counsel for one of the
parties is a crimnal contenpt. It offends the process of the
court, and punishnment for it tends to vindicate the authority and
power of the court rather than to conpel future obedience to an
order or decree primarily made to benefit a party or parties to a
case. Certainly, as their titles clearly indicate, Kandel v. State
and Murphy v. State were direct crimnal contenpt cases.

There is, however, other |anguage in Roll and Scholl that
casts sone doubt on the above quoted description of the
di stinguishing characteristics of civil contenpt. The Court
referred to Judge Barnes’s opinion in Wnter v. Crow ey, 245 M.

313 (1967), which “delineated the basic criteria applicable in this
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State for determning if a proceeding was for civil contenpt.” The
Court stated that

[t]he five factors which generally point to a
civil contenpt are:

“(1) the conplainant is usually a
private person as opposed to the
State; (2) the contenpt proceeding
is entitled in the original action
and filed as a continuation thereof
as opposed to a separate and
i ndependent action; (3) holding the
def endant in contenpt affords relief
to a private party; (4) the relief
requested is primarily for the
benefit of the conplainant; (5) the
acts conplained of do not of
t hensel ves constitute «crines or
conduct by the defendant so wlfu

or contunelious that the court is
inpelled to act on its own notion.”
[245 Md.] at 317.

267 Md. at 729-30.

Appel l ees’ notion for sanctions asserted that appellant’s
failure to appear for trial was a crimnal contenpt that was
summarily puni shabl e because it was commtted in the presence of
the court. The relief sought by appell ees, however, was civil in
nat ur e: rei nbursenent for the costs and damages they (or their
attorneys) sustained as a result of the postponenent of the trial
necessitated by appellant’s failure to appear. The court undert ook
to punish appellant in a summary manner for a direct civil contenpt
by inposing a “sanction” in the anmount of $8,500, which could be
purged by paying $8,500 to M. Freedl ander on or before 30 July
1998.

- 14-



Appel l ant contends that it was error for the court below to
allow a notion by a party to seek a finding of direct crimnal
contenpt. The court, however, found that appellant had commtted
a direct civil contenpt, and so formulated the judgnent that it
confornms to the basic criteria delineated by Judge Barnes in Wnter
v. Crow ey, supra:

(1) The conplainants in this case were
private parties, appellees, rather than
the State;

(2) the conmplaint was filed in the origina
action and not brought as a separate and
i ndependent acti on;

(3) the relief requested was for the benefit
of the conpl ai nants, whi ch  sought
rei mhursenment for costs and damages
all egedly sustained when the trial was
post poned because t he def endant s’
attorney failed to appear;

(4) by inposing a nonetary penalty that could
be purged by paying an equal anount of
nmoney to appellees’ counsel, the court
granted t he relief request ed by
appel | ees; and

(5) the acts conplained of did not constitute
crimes or such contunelious conduct as to
impel the court to act on its own notion.

W need not decide whether a circuit court can determ ne that
conduct that on its face amounts to crimnal contenpt is civi
contenpt and conformthe proceedings to fit the basic criteria of
civil contenpt by (1) proceeding on a notion filed in the
underlying civil case by a party to that case and (2) fashioning a

sanction designed to benefit the noving party. Wether the alleged
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contenpt was civil or crimnal, the proceedings were fatally fl awed
because the court sanctioned appellant for a direct contenpt as if
it were conducting a summary contenpt proceedi ng. Appellant asserts
that the court erred in treating the matter as a direct contenpt,
pointing to the fact that the judge was not personally aware of all
the facts and had to take extrinsic evidence relating to the
reasons for appellant’s failure to appear for trial. He refers to
our recent case of Scott v. State, 110 M. App. 464, 480 (1996), in
whi ch we reversed a summary conviction and sentence for crimnal
contenpt because it was necessary for the judge to |ook at
extrinsic evidence to determne whether a contenpt had been
commtted, i.e., whether the alleged contemmor had lied to the
j udge when he told the court that he had mailed a certain docunent.
W sai d:

Under prevailing case law interpreting the

meani ng of “in the presence of the court, or

So near to the court as to interpret its

proceedi ngs,” a contenpt is not direct if the

trial judge does not have personal know edge

of all of the relevant facts; in such a case —

where the judge nust |ook at extrinsic

evidence to determne that a contenpt has been

commntted — the contenpt 1is constructive

rather than direct.

In this case, as in Kandel and Mirphy, where attorneys did

appear in court on the scheduled date, but late, the m sconduct
constituting a contenpt —the failure of the attorney to appear in

court at the appointed tine on the appointed date —occurred within

t he sensory perception of the presiding judge, who was aware of the
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date and tinme set for trial and the fact that M. Herm na was not
t here. The judge did not have to rely on other evidence to
establish those details, although, as pointed out in Roll and
Schol |, 267 M. at 734, “sonme of them can be supplied by additional
testinony” in a direct contenpt proceeding. The evidence received
by the court in this case related to the reasons for appellant’s
failure to appear. In his answer to appellees’ Mtion for
Sanctions, M. Hermna provided an excul patory expl anation, and he
was permtted to give testinony tending to show that his absence
from court on the scheduled trial date was the result of a
m sunder st andi ng and, therefore, not contunelious. The court also
heard evidence that contradicted appellant’s excul patory
explanation. Even in a summary proceeding for a direct contenpt,
the alleged contemmor nust be given an opportunity to present
excul patory or mtigating evidence, Roll and Scholl, 267 M. at
732-33; McMIlan v. State, 258 Md. 147, 153 (1970); and if he does
so, it is entirely proper for the court to receive contradictory
evi dence. The reception of such evidence is not inconsistent with
the concept of a direct contenpt.

The procedural error in this case was the court’s treatnent of
the proceedings as if it were conducting a sunmmary proceedi ng for
i nposition of a penalty or sanction for a direct contenpt. As
i ndi cated above, we hold that M. Hermna' s failure to appear in

court on the date set for trial of his clients’ case, w thout an
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excul patory reason accepted by the court, was a direct contenpt.
But since the court postponed the trial because the defendants’
attorney was absent, there was no need or reason for a sunmary
proceeding to “restore order and maintain the dignity of the
court.”

In State v. Roll and Scholl, supra, the Court of Appeals
not ed:

The United States Suprene Court has often
expressed the opinion that a summary cont enpt
proceedi ng should be the exceptional case.
Such proceedings are only proper in cases
where the action of the alleged contemmor
poses an open, serious threat to orderly
pr ocedure t hat i nstant, and sunmmary
puni shment, as distinguished from due and
del i berate procedures, is necessary. |n other
words, direct contenpt procedures are designed
to fill the need for imedi ate vindi cation of
the dignity of the court. Harris v. United
States, 382 U S. 162, 15 L. Ed. 240, 8 S. C
352 (1965); Cooke v. United States, 267 U. S
517, 69 L. Ed. 767, 45 S. C. 390 (1925). As
the Suprene Court stated in Johnson v.
M ssissippi, 403 U S 212, 29 L. Ed. 2d 423,
91 S. . 1778 (1971), "“instant action may be
necessary where the msbehavior is in the
presence of the judge or is known to him and
where imredi ate corrective steps are needed to
restore order and maintain the dignity and
authority of the court.” But , it is
recognized that at tinmes imediate action
taken against an attorney guilty of contenpt
is likely to prejudice his client. If this is
the case, it is best to wait until the end of
the trial and a nore deliberate path foll owed.
Sacher v. United States, 343 U S. 1, 96 L. Ed.
717, 72 S. C. 451 (1952).

267 Md. at 733.
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In this case, the judge m ght have issued a bench warrant to
have M. Herm na brought before himforthwith, if possible, for a
summary contenpt proceeding. He chose not to do so and post poned
the trial instead. Even then he did not initiate contenpt
proceedi ngs. Instead, appellees initiated themw th a Mtion for
Sanctions designed to recoup expenses they had incurred or would
incur as a result of appellant’s failure to show up for trial.
That notion, along with other pending notions, was then routinely
set in for a hearing. The court thereby opted not to attenpt to
I npose sanctions summarily.

Maryl and Rule 15-204 covers situations in which a direct
contenpt is not summarily sanctioned. It provides:

Rul e 15-204. Direct Contenpt if no summary
i nposition of sanctions.

In any proceeding involving a direct
contenpt for which the court determ nes not to
i npose sanctions sumarily, the judge,
reasonably pronptly after the conduct, shal
issue a witten order specifying the
evidentiary facts W t hin t he per sonal
knowl edge of the judge as to the conduct
constituting the contenpt and the identity of
the contemor. Thereafter, the proceeding
shal | be conducted pursuant to Rule 15-205 or
Rul e 15-206, whichever is applicable, and Rule
15-207 in the sanme manner as a constructive
cont enpt .

Rul es 15-205, 15-206, and 15-207 set forth at considerable
l ength the exact and precise procedures to be followed in every

constructive contenpt case, civil as well as crimnal, and in every
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direct contenpt case, such as this one, in which the contemmor is
not summarily sanctioned. None of themwas followed in this case.

Rul e 15-205 provides, inter alia, that a proceeding for
constructive crimnal contenpt is to be docketed as a separate
crimnal action and shall not be included in the action in which
the all eged contenpt occurred; that the proceeding may be initiated
by the of fended court by filing an order directing the issuance of
a summons or warrant, or by the State’'s Attorney when the contenpt
is conmtted against a trial court, or by the Attorney General if
the contenpt is conmtted against an appellate court (or in certain
cases against a trial court), or by the State Prosecutor if the
contenpt is conmtted against a court in which the State Prosecutor
is exercising his statutory authority. The rule further provides
that an order of the court or petition filed by the State's
Attorney, Attorney General, or State Prosecutor shall contain the
information required by Rule 4-202(a) (governing the contents of a
crimnal charging docunent). The order of court, or the petition,
is to be served, together with a sunmmons or warrant, in the manner
specified in Rule 4-212 (which governs the issuance, service, and
execution of a crimnal sumobns or warrant).

Rul e 15-206 is equally detailed in governing the procedures to
be followed in civil contenpt proceedings. It provides, inter
alia, that such proceedings may be instituted by an order of the

court or by a petition filed by any party to the action in which
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the all eged contenpt occurred or, if the court so requests, by a
petition filed by the Attorney General. The contents of the
court’s order or the petition initiating the contenpt proceedi ngs
shall conply with Rule 2-303, which governs the formand contents
of pleadings in civil actions. Unless the court finds that a
petition for contenpt is frivolous on its face, the court shal
issue an order. That order, and any order entered by the court on
its own initiative, shall state the tinme within which an answer of
the alleged contemmor shall be filed and the tinme and place at
whi ch the all eged contemor shall appear in person for a hearing.
The contenpt proceedings in this case were flawed from
beginning to end. Absent an acceptabl e excuse, appellant’s failure
to appear for trial on 15 April 1998 was a direct contenpt. The
court did not attenpt to punish it summarily. | ndeed, it did
nothing to initiate contenpt proceedings. Appellees filed a Motion
for Sanctions, in which they asserted that appellant was guilty of
a crimnal contenpt. They sought nonetary conpensation for the
time spent preparing for the aborted trial. Although the notion
referred to appellant’s conduct as a direct crimnal contenpt, it
did not purport to, and could not, initiate crimnal contenpt
proceedings. Only the State’'s Attorney for Baltinore County, at
the request of the court or appellees, could do that. Rul e 15-
205(b)(2) and (5). It did not purport to be a petition to initiate

constructive civil contenpt proceedings either, and the court
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certainly did not regard it as such; no order pursuant to Ml. Rule
15-206(c)(2) was issued.

Eventual ly, after a great deal of dispute as to which pending
nmoti ons should be heard by the court, and when they should be
heard, the court set a hearing date on all of the notions that each
si de wanted heard, including appellees’ Mtion for Sanctions. It
was at that hearing that the court inproperly undertook to punish
appel lant for a direct contenpt as if it were conducting a summary
cont enpt proceedi ng.

There had been no summary contenpt proceedi ngs at or near the
time of the alleged direct contenpt, no prosecution for crimnal
contenpt by the State’s Attorney for Baltinore County, and no order
of court initiating either a civil or crimnal contenpt in
accordance with Ml. Rul es 15-204, 15-205, or 15-206. Consequently,
appellant had no warning (other than appellees’ assertion that
appellant’s failure to appear for trial constituted a direct
crimnal contenpt) that the hearing on 29 July 1998 woul d evol ve
into an attenpt by the court to conduct a summary contenpt
pr oceedi ng. Al t hough Appellant did not specifically argue that
poi nt on appeal, he did contend that the court violated Rules 15-
203 and 15-205 in failing to notify himthat it was considering a
finding of civil contenpt.

Appel l ees argue that the procedural deficiencies in the

proceedi ng were wai ved. They assert that “despite the fact that
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M. Hermna had three separate opportunities to rai se any perceived
procedural problens, none of the deficiencies raised here on appeal
were raised below.” (Enphasis in original.) To that argunent,
appel l ant responds that, anong other defects in the proceedings,
the court failed to conply with Rule 15-203(b), which provides
that, in cases of direct contenpt,
“Ie]ither before sanctions are inposed or
pronptly thereafter, the court shall issue a

witten order stating that a direct contenpt
has been comm tted and specifying:

* k%

(2) the evidentiary facts known to the
court fromthe judge' s own persona
know edge as to t he conduct
constituting the contenpt, and as to
relevant evidentiary facts not so
known, the basis of the court’s
finding.”

The court’s order finding M. Hermna guilty of direct civi
contenpt and inposing a sanction therefore states that the court’s
findings are set forth in a transcript filed and sealed by the
court. Having exam ned that transcript, we agree with appellant
that the order, including the transcript, does not conply wth Rule
15-203(b)(2). After excoriating M. Hermna for including
“scandal ous, abusive and defamatory statements as well as personal
att acks agai nst opposing Counsel” in the nenoranda he filed with

the court, the presiding judge stated:

More inportantly, your conduct on April
15, 1998, in failing to appear for trial
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exhibited a blatant disregard, inconvenience
and |l ack of respect for this Court, ny staff,
opposi ng Counsel and prospective Ww tnesses.
Your actions and outrageous conduct neke a
nockery of the judicial systemand | will not
tolerate it. | do not believe the excuses for
your failure to appear for trial on April 15,
1998, and | find your conduct contenptuous.

Having said that and having invited this Court to reviewthe
various nenoranda filed by M. Hermna, which he described as
“replete with falsehoods, harassnents, defamatory statenents,
personal attacks, |ack of candor and conduct unbecom ng a nenber of
[the] Bar,” the judge announced:

I n accordance with Rule 15-203 and Rul e 15-202
of the Maryland Rules of Procedure, | find you
guilty of direct civil contenpt of this Court.

The order finding M. Hermna in contenpt and sanctioning him
for it does not conply with Rule 15-203(b)(2). It does not, as
required by that rule, specify the evidentiary facts known to the
court fromthe judge’ s own personal know edge as to the conduct
constituting the contenpt and, as to any relevant evidentiary facts
not so known, the basis of the court’s findings. That the judge
had personal know edge that M. Herm na did not attend court on 15
April 1998 may have been self-evident. But it is not sel f -
evident what other evidentiary facts, not personally known to him
he regarded as relevant, and to what extent those facts forned the
basis for his decision. The purpose of the recitation of such

facts is to provide a review ng court a basis for assessnent of the

| egal sufficiency of the evidence, Jones v. State, 32 MI. App. 490
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(1976), and to enable the appellate court to determ ne whether a
direct contenpt has been commtted and whether the court had the
power to punish it. Thomas v. State, 99 M. App. 47 (1994). To
the extent that a contenpt order does not specify those facts,
appellate review of a summary conviction for contenpt would be
circunscri bed. Robinson v. State, 19 M. App. 20 (1973).

The failure of the court to conply with Rule 15-203(b)(2)
renders its order of contenpt fatally defective in substance as
well as form As to that defect, appellant had no opportunity,
other than by post judgnent notion, to object. There is no
requirenment for a party aggrieved by a judgnent to file a notion to
reconsider or alter it before noting an appeal .

The defect in the judgnent, failure to specify the evidentiary
facts on which it was based, as required by Rule 15-203(b)(2),
requires that we reverse it. Normal ly, we would not have
undertaken to address the other procedural errors and defects set
forth above, but the rule that would ordinarily preclude us from
deci ding such issues permts us to do so in this case. M. Rule 8-
131(a) provides:

(a) Cenerally. The issues of jurisdiction of
the trial court over the subject matter and,
unl ess wai ved under Rule 2-322, over a person
may be raised in and decided by the appellate
court whether or not raised in and deci ded by
the trial court. Odinarily, the appellate
court will not decide any other issue unless
it plainly appears by the record to have been

raised in or decided by the trial court, but
the Court nmy decide such an issue if
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necessary or desirable to guide the trial
court or to avoid the expense and delay of
anot her appeal .

Shoul d the judge who presided over the case bel ow undertake to
reinstitute contenpt proceedings against M. Hermna, such
proceedi ngs, for conduct that would constitute a direct contenpt,
woul d have to commence, in accordance with Md. Rules 15-204, with
an order specifying the evidentiary facts within the judge's
per sonal know edge, and the proceedi ngs thereafter would have to be
conducted in accordance with Rule 15-205 or Rule 15-206. It should
be noted that Rule 15-207(b) would disqualify that judge from

sitting at the ensuing hearing if M. Herm na does not consent.

JUDGVENT REVERSED.

CASE REMANDED FOR FURTHER
PROCEEDI NGS  CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE PAI D BY APPELLEES.
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