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This appeal arises froma juvenile delinquency proceeding in
the District Court of Maryland for Mntgonery County, sitting as
a Juvenile Court. The juvenile court ordered John M and his
not her to pay $38,000 restitution for the counseling expenses of
two children whom John M confessed he sexual ly abused. John M
and his nother, appellants, contend that the court “clearly
erred, procedurally and substantively, wth regard to the anount
and propriety of the restitution ordered in this matter.”

Fact s

John M admts that, on five different days while
babysitting for two of his femal e cousins, he went to their
bedroons and “fondl ed” both girls, and digitally penetrated the
older girl’s vagina. John M was fifteen years old. The younger
cousin (“VMictim#1") was four years old and the older girl
(“Mictim#2) was six years old at the tine of the abuse, which
occurred between Septenber 1, 1995, and Septenber 30, 1996. He
sonetimes conmmtted the abusive acts nore than once in the sane
babysitting session. John M clained that neither girl appeared
to awaken during the fondling.

The abuse was di scovered on an occasi on when the ol der girl
found out that John M was going to be babysitting for them
again. She told her parents that she did not want John M to
babysit and descri bed the acts that he did to her in her bed.
The younger girl said she could not renmenber the abuse, but

Victim#2 said she heard her sister scream ng after John M went
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into Victim#1's room Wen confronted by the police, John M
admtted to abusing both girls.

On April 4, 1997, two juvenile petitions were filed in the
District Court for Montgonmery County, charging John M wth
twenty-one counts of sexual child abuse and third degree sexua
of fenses. On June 9, 1997, John M entered a plea of “invol ved”
to counts 1 and 7 (child abuse) and count 5 (third degree sexual
of fense) of Petition #39709428 (regarding Victim#1) and to
counts 1, 7, and 10 (child abuse) and counts 5 and 13 (third
degree sexual offense) of Petition #39709429 (regarding Victim
#2). The other counts were dism ssed. The court found John M
to be delinquent.

At the conclusion of a subsequent hearing on August 25,

1997, the Juvenile Court ordered that John M (1) be placed on
probation in the custody of his nother,! (2) participate in a
juvenil e sex offenders program (3) performcomunity service,
and (4) provide restitution, the anount of which was not
determned at that time. On Cctober 20, 1997, the court denied
John M’s notion to conpel exami nations of the victins by a child
abuse therapist hired by John M

On both Decenber 19, 1997 and April 6, 1998, the court heard
testinmony regarding restitution. On July 23, 1998, the court

i ssued an order directing John M and his nother to pay $38, 300

1John M.’s parents are divorced, and his mother has sole custody.
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inrestitution. The order stated:

Wereas, the Court having found the
Respondent conm tted delinquent acts which
have required [the victins] to seek
counseling froma licensed health care
provider in the amount of $38, 300;

It is therefore, ORDERED, pursuant to
Article 27, Section 808 that [John M and his
not her] inmediately pay restitution to [the
victinms’ parents] in the anpbunt of $5, 795.

It is further ORDERED, pursuant to
Article 27, Section 808, that [John M and
his nother] imediately pay restitution in
t he amount of $585 to the Departnent of
Juvenil e Justice for reinbursenent of [Victim
#2's] Spring, 1998 counseling expenses.

It is further ORDERED, pursuant to
Article 27, Section 808, that [John M and
his nother] imediately pay restitution in
t he amount of $31,920 to the Departnent of
Juvenil e Justice to be held in an interest
beari ng escrow account for reinbursenent of
counsel i ng expenses for [the victins].

It is further ORDERED t hat upon
application by [John M or his nother], any
unexpended portion of the escrow account
being held by the Departnent of Juvenile
Justice for the benefit of [the victinms] may
be returned to the applying party. The
application referred to in this portion of
the order shall not be considered by this
Court until April 20, 2010.

Thi s appeal followed.
Questions Presented
John M and his nother present six questions for our review,
whi ch we have slightly rephrased:

1. Whet her the juvenile court’s award of
restitution was clearly erroneous and an
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abuse of the judge’ s discretion.

2. Whet her John M received proper notice
of the claimfor restitution.

3. Whet her the juvenile court erred in not
granting John M’'s Mtion for an
| ndependent Medi cal Exam nation of the
victinms to determ ne the nature and
extent of their injury.
4. Whet her the juvenile court’s refusal to
stay execution of enforcenent of the
j udgnent agai nst John M and his nother
was clearly erroneous and an abuse of
di scretion.
5. Whet her John M’s nother received proper
notice of the claimfor restitution and
was given a fair opportunity to defend
the claimfor restitution.
6. Whet her the juvenile court abused its
di scretion by granting the State’s
conti nuance of the first
Di sposition/Restitution hearing.
We shall consider the second and fifth questions together.
We answer the first, second, and fifth questions in the
affirmative and the rest of John M’s questions in the negative.
We shall reverse in part and remand the case for further
proceedi ngs in accordance with this opinion.
Motion to Strike
As a prelimnary matter, we shall grant appellee’'s notion to
strike John M’s appendi x. Maryland Rule 8-501(b)(2) provides
that no record extract shall be filed in an appeal to this Court
fromjuvenil e delingquency proceedi ngs.

Di scussi on
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Restitution in Juvenil e Proceedi ngs
During the tinme that this case was being heard in the
juvenile court, the applicable statutory provision for
restitution was Article 27, § 808.2 Section 808 stated, in
pertinent part:

(a) I'n general. -- (1) The juvenile court may
enter a judgnent of restitution against the
parent of a child, the child, or both in any
case in which the court finds a child has
coommitted a delinquent act and during or as a
result of the conmm ssion of that delinquent
act has:

* k%

(ti1) Caused the victimof the
del i nquent act to incur reasonabl e counseling
expenses froma |licensed health care
provider, if the delinquent act involved:

* k%

2. Child abuse under 8§ 35C of this

article;

* k%

4. Incest, rape, or sexual offense in

any degree....

* k% *

%For clarity’s sake, we detail the evolution of this statute in the context of this case.
During the period in which appellant committed his abusive acts, i.e. between September 1, 1995,
and September 30, 1996, the statutory provisions for restitution by ajuvenile or his parents were
codified as Maryland Code (1995 Repl. Vol.), 8 3-829 of the Courts and Judicial Proceedings
Art. (“C & J'). However, Section 5, ch. 585, Acts 1996, effective October 1, 1996, transferred
former C & J § 3-829 to § 808 of Article 27, with no substantive changes. In the juvenile court,
the parties and the court referred to § 808 as the operative statute, athough they recognized and
acknowledged that those provisions were codified as C & J 8§ 3-829 at the time of appellant’s
delinguent acts.

Section 1, chs. 311 and 312, Acts 1997, effective October 1, 1997, repeaed the former 8
808 of Article 27 and rewrote Article 27, 8 807. Substantive portions of the superseded § 808,
including those a issue in this case, were included in the new 8§ 807. See § 807(a)(3), (4), and (c).
In this opinion, reference isto the former § 808, the statute the juvenile court was applying and
the statute the parties cite in this Court. Our referencesto “8 808", therefore, are not to the
current 8 808 unless otherwise noted.
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(c) Limtations on judgnent.-- ... (2) As an
absolute Iimt against any one child, his
parents, or both, a judgnent rendered under
this section may not exceed $10, 000 for al
acts arising froma single incident.

Juveni |l e proceedi ngs have a “special” character; they are
civil in nature, rather than being crimnal proceedings. In re
Victor B., 336 Mi. 85, 93, 646 A 2d 1012 (1994). Juvenile Courts
have broad discretion to order restitution, either against the
juvenile hinself, a parent, or both. In re Don M., 344 M. 194,
201, 686 A 2d 269 (1996).

Restitution serves several objectives. |t can conpensate
victinms who have been injured or who have suffered property | oss
as a result of the wongful acts of a mnor, although “a court’s
concern that the victimbe fully conpensated shoul d not
overshadow its primary duty to pronote the rehabilitation of the
defendant.” In re Don Mc., 344 Md. at 203 (citation omtted).
Restitution “can ‘inpress upon [the juvenile] the gravity of harm
he has inflicted upon another’, and ‘provide an opportunity for
himto nmake anends.’”” In re Levon A, 124 M. App. 103, 132, 720
A 2d 1232 (1998) (quoting In re Herbert B., 303 Ml. 419, 427, 494
A.2d 680 (1985)). The restitution statute “is also penal in
nature since liability arises ‘as a consequence of a presuned
negl ect of parental responsibilities.”” In re Zephrin D., 69 M.

App. 755, 761, 519 A 2d 806 (1987) (citation omtted).

Under the conmmon |aw in Maryl and, absent
proof of agency, parents are not vicariously
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liable for the wongful acts of their m nor

children. [C & J] Section 3-829 alters this

rule by inposing liability on the juvenile’'s

parent (s) where the child commtted a

del i nquent act that caused injury to another.

Excl usi ve of personal injury, the statute

provides for sonme restitution to the victim

where the juvenile either permanently

deprived the victimof the property by

stealing it or destroying it, or where the

juvenile nerely danaged the property. Since

the statute is in derogation of the comon

law, it nust be strictly construed.
Id. at 759 (citations omtted). “[I]n permtting a court to
assess restitution against a parent, ‘the |egislature has
expressed its preference that as between the victim or the
public, and the parents of a delinquent child, the parents should
bear the expense caused by their child.”” Inre Lorne S., 123 M.
App. 672, 679, 720 A 2d 920 (1998) (quoting In re WIIiam George
T., 89 Ml. App. 762, 775, 599 A 2d 886 (1992)).

On appeal, the juvenile has the burden of establishing that
the restitution awarded by the juvenile court was erroneous. In
re Levon A, 124 Md. App. at 142. The juvenile court’s decision
will not be overturned on appeal “‘except on a clear show ng of
abuse of discretion, that is, discretion manifestly unreasonabl e,
or exercised on untenable grounds, or for untenable reasons.’” In
re Don Mc., 344 Md. at 200-201 (quoting State ex rel Carroll v.
Junker, 79 Wash. 2d 12, 482 P.2d 775, 784 (Wash. 1971)); see In

re Levon, 124 Md. App. at 143; In re Lorne S., 123 Ml. App. at

680.



Section 808(c)(2) provided that “As an absolute limt
agai nst any one child, his parents, or both, a judgnent rendered
under this section may not exceed $10,000 for all acts arising
out of a single incident.” (Enphasis added).

The juvenile court interpreted the phrase “single incident”
as foll ows:

For the purposes of this case, | hold
that each time [John M] went into either
girl’s bedroomor bed, and fondl ed them uh,
is asingle incident. That is for each
child, each tine. That is each touching of
either the the [sic] children is a single
i nci dent.

That he woul d be ordered to pay, as they
are presented, the therapy bills for each
child. The limt, since there nmust be a
limt, would be however many incidents there
were, tinmes $10,000. Cause it says here, out
of a single incident. And because he was
apprehended, and ... each of these petitions
agai nst himhas thirteen counts. :

So, I"'mnot saying that there are
thirteen incidents, there are ... at |east by
his adm ssion | think five or six.

Now, it may be that we’ll never reach
any nunber as large as $50, 000 or $60, 000.
certainly hope for the sake of these girls
that that’s never reached, because | think
that it would indicate sone very serious
effects on them which I hope will not, have
not occurred. [®

¥The juvenile court several times referred to the number of acts to which John M. pled
“involved” asfive or six, but the record shows that John M. pled involved to five counts of child
abuse and to three counts of sexual offense in the third degree. Section 808(a)(1)(iii) provided for
(continued...)
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John M’'s contention regarding the court’s interpretation of
“per incident” in the restitution statute is stated as foll ows:
At trial, there was argunent regarding
the neaning of “per incident” as it relates
to Article 27, 8 808. [The Juvenile Court]
stated, after considering the statute, which
the Court defined as, “That is each touching
of either the the [sic] children is a single
incident.” This interpretation of “per
incident” was clearly erroneous.

The primary rule of statutory interpretation is to ascertain
and carry out the legislative intent, recognizing the goals to be
served by the statute and the evils the | egislature sought to
remedy. G ant Food, Inc. v. Departnent of Labor, Licensing &
Regulation, __ M. __ , No. 15, Septenber Term 1999 (filed
Cctober 7, 1999); In re Lorne S., 123 Md. App. at 677-678. The
words in the statute should be given “their ordinary and natural
meaning.” In re Lorne S., 123 MI. App. at 677-688; see also In
re Christopher R, 348 Ml. 408, 411, 704 A 2d 443 (1998). “If
the | anguage of the statute is plain and clear and expresses a
meani ng consistent with the statute’ s apparent purpose, no
further analysis is ordinarily required.” In re Lorne S., 123

MI. App. at 678 (citations omtted). |In addition, because it is

in derogation of the comon |law, the statute nust be strictly

3(....continued)
restitution for counseling expenses if the “delinquent acts’ involved, inter alia, child abuse or
sexua offensesin any degree. 1997 Md. Laws 311. Asinterpreted by the juvenile court, each of
the eight counts to which John M. pled “involved” triggered the potentia of $10,000 in
restitution.
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construed. In re Zephrin D. 69 M. App. at 759.

Al t hough the General Assenbly has increased the anount of
restitution fromtine to tinme, the limtation | anguage has
remai ned consistent. In determning its nmeaning, it is
appropriate to focus on the whole of the limtation section,
whi ch reads as foll ows:

(c) Limtations on judgnent. —1) A judgnent
rendered under this section may not exceed:
(1) As to property stolen, destroyed,
converted, or unlawfully obtained,
the I esser of the fair nmarket val ue

of the property or $10, 000;
(ii) As to property danmaged, or
substantially decreased in value, the
| esser of the amobunt of damage or the
decrease in value of the property not
to exceed the fair market val ue of
the property or $10,000; and
(ti1) As to personal injuries
inflicted, the | esser of the actual
medi cal , dental, hospital, funeral
and burial expenses incurred by the
injured person as a result of the
injury or $10, 000.
(2) As an absolute limt against any one
child, his parents, or both, a judgnment
rendered under this section may not exceed
$10,000 for all acts arising out of a single
i nci dent .

Mi. Code (1957, 1996 Repl. Vol.), Art. 27, 8§ 808(c).

Al though it is possible that victinms of juvenile acts may be
made whole financially by the permtted restitution, that is not
a given under the statute. Wether the damages relate to
property or to personal injury, the neasure of damages is

expressly limted to the | esser of fair market value or $10, 000
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in the case of property offenses and to the | esser of “actual”
expenses or $10,000 for all acts arising out of a “single
i ncident.”

An “incident” is “[a] definite and separate occurrence;
event.” THE AMVER CAN HERI TAGE DicTiONaRY 650 (1985). In the context
of “all acts arising out of a single incident,” “single incident”
is nmore logically read to nmean a separate occurrence defined by
time and | ocation, rather than each individual act conmtted
during the incident. This nore expansive definition of
“incident” is consistent wwth the “all acts” |anguage, which
suggests that damamges occasi oned during a particular incident may
result fromdifferent acts. Wen subsection (2) is read in
context with subsection (1), which limts different types of
damages, the “absolute” limt obviously contenplates multiple
types of danmges, i.e., property danmage or personal injury, and
even nultiple victins.

In In Re John H, 49 Md. App. 595, 433 A 2d 1239 (1981),
aff’'d, 293 Md. 295, 443 A 2d 594 (1982), this Court was
confronted with acts of vandalisminvol ving danages in the
approxi mat e amount of $450,000 to schools in Baltinore County.
The trial court entered judgnent against the parents of the
i nvol ved juvenile in the amount of $10,100. A “Statenent of
Facts,” signed by the parties, stated that

the Lutherville El enmentary School was
unlawful Iy entered by John H between the
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hours of 6 p.m on Saturday, Cctober 13,
1979, and 9 a.m on Sunday, Cctober 14, 1979;
that the R dgely Junior H gh School was
unlawful |y entered on Novenber 11, 1979,
between 2 a.m and 3 a.m; and that the
Lutherville El enentary School was unlawfully
ent ered between Novenber 10, 1979, at
approximately 8 or 9 p.m and Novenber 11,
1979 at approximately 4:20 a. m

ld. at 604. The trial court found that the juvenile “had
destroyed the property of the Board of Education of Baltinore
County on three separate occasions, in excess of $5,000.00 [the
then “single incident” statutory limt] on two of the occasions
and in the anmount of $200.00 on the third occasion.” 1|d. at 604
(enmphasi s supplied).
The parents contended that the damages on the evening of
Novenber 10 and the early norning of Novenmber 11 arose out of a
single incident. The Court found that the damages did not arise
out of a single incident. 1In a footnote, the Court said:
Section 3-829(b)(4) provides ‘As an absol ute
limt against any one child or his parents, a
j udgnent rendered under this section may not
exceed $5,000 for all acts arising out of a
single incident.” In this case there were
three separate incidents: (1) danages
inflicted between Cctober 13, 1979, and
Cct ober 14, 1979, at Lutherville El enentary
School ; (2) damages inflicted between
Novenber 10, 1979, and Novenber 11, 1979, at
Lutherville Elenentary School; and (3)
damages inflicted on Novenber 11, 1979 at
Ri dgely Juni or Hi gh School

ld. at 597.

We concl ude that the nost consistent interpretation of what
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constitutes a statutory incident in this case is each occasion
wher e appel | ant babysat the victins in their home rather than
each act commtted during those visits. Each visit constituted a
separate episode in a series of related events. Damages
resulting fromall acts commtted during each visit are subject
tothe limtation of $10,000. Assumng five separate incidents
i nvol vi ng abusive acts, the maxi numrestitution exposure is
$50,000. |If the acts for which a plea was entered were all
commtted on the sane occasion, however, restitutionis limted
to $10,000. It would appear that the acts were repeated as to
each victimon each occasion, but because of the petitions that
were filed, we cannot associate dates with the offenses to which
a plea was entered and relate themto a particul ar babysitting
incident.* To the extent that that becones an issue, it can be
addressed on renmand.

B.

John M al so contends that the State produced “no evi dence
to support the need for future counseling” for the girls. Even
if the victinms do need counseling, John M contends, the evidence
was insufficient to denonstrate that his actions were the cause
of their need. In addition, he argues that the court could not

award restitution for therapy in excess of the suns actually

“*The counts within the petitions are not date specific because of “...the age of the victims
and continuing nature of the offenses more specific times are unavailable.” See Sate of Maryland
v. Cooksey,  Md.App.___, No. 1707, September Term, 1998 (filed September 29, 1999).
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expended by a victim
Wt hout question, the juvenile court was presented with

evi dence that woul d support the possible need for future
counseling. The court heard extensive testinony fromthe
victinms’ counselors. First, Audrey Kraner, a licensed clinical
soci al worker and the counselor for Victim#2, was accepted as an
expert in counseling child sexual abuse victinms. She testified
that Victim#2 had difficulty sleeping and was frightened that
sonmeone would cone into her room In Ms. Kraner’s opinion, this
was connected to the girl’s fear of being abused. M. Kraner
also testified that Victim#2 still had feelings of guilt and
shane about the abuse, and was afraid that if friends or
rel ati ves found out about the abuse they would not |ike her. M.
Kraner believed that these feelings of shane created the need for
additional therapy. The therapist also testified that Victim #2
m ght need additional therapy because, as the girl progressed
t hrough di fferent devel opnental stages, her perceptions of
sexuality, intimacy, and individuality m ght be affected by her
experience of being abused. This “sleeper effect”, through which
past traumas that have seem ngly been conquered can reappear when
t he individual faces new stinuli, can influence victins of
nol estation at different stages in their lives, including pre-
adol escence, adol escence, pre-nmarriage, and at childbirth, i.e.,

at “tinmes when the individual’ s sexuality becones an issue.” As
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aresult, Ms. Kraner testified, Victim#2 mght need intermttent
t herapy, starting again when the girl reacted adversely to new
and chal | engi ng experi ences and stoppi ng when the girl was able
to handl e those chall enges w t hout being enotionally dom nated by
her traunas.

Sheila Gart, Victim#1's counselor, testified and was
accepted as an expert on child sexual abuse and therapy. Victim
#1, who was four years old when she was abused, told Ms. Gart
that she did not renenber John M nolesting her. John M,
however, admtted to the police that he touched Victim#1's
genitals at least five tines. In addition, Victim#2 said that
she heard her younger sister screamng after John M went into
her bedroom M. Gart testified that the fact that Victim#1
said she did not renenber the abuse was sonmewhat belied by the
girl’s behavior during the counseling sessions, which
denonstrated Victim#1's fears about not being safe in her own
room and not being safe with people she had previously trusted
(John M is the girls’ cousin). M. Gart testified that sonme
fears are comon for four-year old children, but that sexual
abuse makes the fears nore intense and debilitating.

Victim#1l al so appeared nentally to “shift” the abuse that
she had suffered onto her older sister. M. Gart testified that
Victim#1l said that John M woul d abuse her ol der sister, “and

she [Victim#1] would, when he had cone to her room she had said
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stop, and he had run away.” WM. Gart stated that she did not
think it was possible that Victim#1 truly did not renmenber being
abused, and that the four year-old girl’s depiction of herself as
st oppi ng the abuse of her older sister indicated that Victim#1l
m ght be in self-denial about what had happened. M. Gart
testified:
Well, she renmenbers that, that things
happened at ni ght, because she tal ks about
sayi ng that she was protecting her sister.
And as |’'ve said, it could be a shifting to
the sister to not deny, but uh, to protect
herself. And maybe it was traumatic enough
for her that she did not want to say that it
happened to ne, but it happened to ny sister.
Ms. Gart stated that the “sleeper effect” may cause Victim
#1 to need counseling in the future. Specifically, Ms. Gart said
t hat sexual trauma usually causes behavior in “the aggressive or
sexual area[s]” that requires further counseling at different
stages of a child s maturation. M. Gart estinmated that, in the
best case scenario, Victim#1l would need therapy for about eight
nmont hs to one year when she reached adol escence, and in the worst
case scenario the girl mght need therapy once a week for a three
or four year period during her teenage years.
Gavin Behrens, the clinical director of CPC Health, the
clinic where the girls were counsel ed, was al so accepted as an
expert witness on the subject of child abuse and therapy. He

testified about the CPC Health’s billing procedures, and

di scussed future projections for the costs of the counseling.
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Al t hough he had not counsel ed these victins, he agreed that
therapy is often necessary at various stages of a child' s

devel opnent .

In restitution cases “there nust appear in the record at the
restitution hearing not only the judicial findings that are a
prerequisite to liability, but sufficient evidence to support
those findings.” Inre Dan D., 57 Ml. App. 522, 528, 470 A 2d
1318 (1984). The Juvenile Court heard extensive evidence about
the girls’ need for counseling and based on that testinony the
court could find a causal connection between John M’'s act and
the counseling incurred to date. Although the evidence al so
woul d support a finding of a possible need for future counseling,
there is an issue created regarding the causal effect of John
M’s acts and future expenditures.

John M cites In re Jason W, 94 M. App. 731, 619 A 2d 163,
cert. denied, 332 Ml. 510, 632 A 2d 767 (1993), as support for
his argunent that the girls’ future counseling needs are not
connected to his abuse. In re Jason W concerned restitution for
a police car which had been wecked by an officer pursuing a
fleeing juvenile. W reversed the Juvenile Court’s finding that
the juvenile was responsible for the cost of the car. W
stressed the active tense of the restitution statute, which at
that time was C & J § 3-829(a), and held that the juvenile had

not actually caused the damage. The police officer’s failure to
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control the car was the actual cause of the danage, and the
juvenile was therefore not |iable for restitution. |Id. at 737.

At least, at this point in time, there is no third party or

i nterveni ng cause associated with whatever trauma the victins
have experi enced.

Al t hough we are not aware of any juvenile case in Maryl and
that has presented this particular factual scenario, the problem
created by restitution requests for undeterm ned and not yet
i ncurred expenses has recently been addressed in Arizona. 1In In
re Alton D., 193 Ariz. 98, 970 P.2d 452 (Ariz. 1998), a juvenile
was adj udi cated del i nquent after admtting to crimnal trespass,
a felony in Arizona. The reported opinion does not state the
nature of the juvenile' s acts, but as part of his adm ssion
agreenent the juvenile agreed to pay restitution not exceedi ng
$3,000. The juvenile court’s disposition order inposed a
deadline, two nonths after the date of the order, by which
victinms could submt restitution requests. The State appeal ed,
arguing that Arizona's statutes provide that juveniles are
required to “make full or partial restitution to the victim” and
that the juvenile court retained jurisdiction over the juvenile
to inpose restitution in the nore distant future, after
considering victins’ clains “if and when they are submtted.”

Id. at 453. The Court of Appeals of Arizona held that the

juvenile court could inpose a reasonable deadline for restitution
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clainms in order to give the juvenile a speedy disposition from
whi ch to appeal, but the terns of probation could be nodified to
include restitution paynent orders even after the deadline for
including restitution amobunts as part of the initial disposition.
These latter nodifications would be separately appeal abl e orders.
970 P.2d at 456-457. The Court observed that

[t]reating any subsequent nodification
order as a separately appeal abl e order
pronotes the victinms right to be nade whol e
and al so affords the juvenile pronpt
rehabilitative treatnment, which includes
restitution, in a speedy and effective
manner. A juvenile is normally not placed on
probation for a period | onger than one year.
The victims claimfor a specific anount of
restitution would necessarily be limted to
that time, after which the juvenile court
woul d | ose jurisdiction over the juvenile.

* k%

The juvenile is not delayed in his
ability to appeal fromthe initia
di sposition, and is afforded a separate right
of appeal fromthe subsequent nodification
order inposing the anbunt of restitution as a
termof probation. The victimcannot bring a
claimfor restitution after the juvenile
court has lost jurisdiction after the
juvenil e’ s successful conpletion and
term nation of probation

This procedure affords the juvenile a
tinmely appeal able initial disposition that
pronptly begins his rehabilitative treatnent.
At the sane tinme, the victimis afforded an
adequat e opportunity to conpute accurately
and fully the economc value of the |loss. W
can foresee many situations in which the
victi mwould be unable to ascertain a
specific anobunt of restitution in the tine
specified by the juvenile court’s necessarily
short initial dispositional “deadline.” For
exanple, if injuries requiring nedical
treatnent were involved, the valuation of the
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victims economc |loss mght not be readily
apparent within such a limted period of tine

as the ... [thirty to forty-five day period
in which juvenile cases in Arizona had to
proceed to disposition]. In the interests of

providing the juvenile with a pronpt
di sposition, we should not foreclose entirely
the victims right to be conpensat ed,
particularly when the juvenile has agreed to
pay restitution up to a capped anount, and
has been placed on a reasonably short period
of probation.

The effect of our approach ... is to
pl ace the burden on the juvenile to nmake any
objection to a subsequent order of
restitution by appeal fromthat order, rather
than to require the victim or the state on
behal f of the victim to assert that the
juvenile court abused its discretion in
i nposi ng a deadline foreclosing future
restitution as “unreasonabl e” under the
victims circunstances. W believe, in |ight
of the goals of restitution as both
rehabilitative to the juvenile and
conpensatory to the victim that this is
where the burden bel ongs.

ld., 970 p.2d at 456-457.

Al t hough the juvenile court made a | audable attenpt to
inplenment a final and lasting solution to the costs that the
victinms may incur because of John M's actions, statutory
[imtations and due process considerations do not permt an order
of restitution for counseling expenses that are not yet certain

to occur.®> W are mndful that the restitution statutes, because

®In its remarks from the bench during one of the restitution hearings, the juvenile court
mentioned a process in which individual amounts drawn from the restitution award to pay for
counseling as that counseling occurred could be challenged by John M. and his mother if they
believed that the funds were not necessary for the girls' recovery from the trauma caused by John
M. Such a process was not incorporated in its Final Order and no opinion is expressed regarding
(continued...)
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they are penal in nature and nodify the common | aw, need to be
strictly construed. The statute provided that the juvenile court
may award restitution for “reasonabl e counseling expenses froma
Iicensed health care provider” when the delinquent act has
“[c]laused the victimof the delinquent to incur” such expenses. 8§
808(a)(i)(iii). CQur observation in Zephrin that “[t]here is no
provi sion under [the restitution statute®] for an award for those
ordinary tort danmages such as pain and suffering, |oss of inconme
or future | osses and future nedi cal expenses,” while not
essential to the holding in that case, is instructive. 1In re
Zephrin D., 69 Ml. App. at 761

Restitution in juvenile proceedi ngs may not always nake a
victimwhole and is not intended to be a substitute for a
possible civil suit brought by or on behalf of a victim Id. at
761-763. The juvenile court only has the ability to award
restitution for reasonable suns that have al ready been incurred
that are causally related to the juvenile’s delingquent acts.
Thus, an award for counseling expenses already incurred was
appropriate, but not the award for the then future counseling
expenses.

On remand the juvenile court should determne, in |ight of

%(....continued)
the appropriateness of such a procedure.

6 At that time, C&J § 3-829.
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the victinms’ current counseling progress and their prospects for
further counseling, the amount and structure for any future
restitution award for counseling expenses John M has caused the
victinms to incur. W note, wthout deciding, that the court has
the authority to continue a restitution hearing for “good cause”
and that continuance for the presentation of ongoing counseling
expenses in a situation such as this may be appropriate. 1In
fashioning the restitution award, the court should award
counsel i ng expenses that have been incurred, and the court nust
preserve to John M and his nother the ability to chall enge the
reasonabl eness of the expenditures and the causal connection to
John M’ s delinquent acts.

1. and V.

John M and his nother both argue that their “due process
rights were violated by the |lack of notice of the anounts
demanded as restitution by the victins.” John M concedes that
he had notice of the claimfor restitution for $5,795 in
counseling fees for sessions that occurred before the autumm of
1997. John M contends, however, that he was not notified unti
Decenber 19, 1997 of the additional anobunts requested by the
State as restitution, and that he was therefore unable to prepare
a defense to those clains. Regarding his nother, John M quotes
the former 8 807(m(3), which provided that “a court may not

enter an order of restitution against a parent under this section
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unl ess the parent has been afforded a reasonabl e opportunity to
be heard and present appropriate evidence on the parent’s
behal f."7
Due process requires that a juvenile receive notice of the
restitution being clained and a reasonabl e opportunity to present

evidence relating to the issue. In Re Janes B., 54 Ml. App. 270,

278, 458 A.2d 847 (1983). In Janes B., we held that due process
was deni ed when the juvenile had notice that the State would
attenpt to prove damages of $331.55, but did not know until the
day of the hearing that an additional $120 of danages was being
sought. We remanded the case for another evidentiary hearing to
all ow Janmes B. to challenge the inclusion of the $120 in the
restitution order. John M's situation is different. The
Juvenil e Court ruled on August 25, 1997, that each delinquent act
woul d be treated as one incident, and the court remarked that the
statutory limt of restitution was $10, 000 per incident.
Therefore, it was apparent that John M and his nother
potentially were liable for up to $80,000. The court then asked
the parties if they would be willing to proceed imediately to
determ ne the actual anount of restitution, and John M’'s
counsel, after consulting with John M, stated on the record:

“Your honor, we think it would be appropriate to postpone the

"There appears to be no explicit finding as to financial ability to pay the retitution
awarded, but that issue has not been raised. John M.’s mother testified that her annual salary
exceeds $600,000.
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remai nder of the restitution hearing.”

At the direction of the court, the State sent letters to
John M on Cctober 17, 1997, |aying out the expected content of
the testinony of the State’s w tnesses regarding the victins’
future counseling needs and detailing the projected costs of the
counseling, with a conbined projection for the two girls of
$33,440. At the begi nning of the Decenber 19, 1997 hearing John
M s counsel noved to dismss the State’'s request for
restitution, and listed as one of the grounds that John M did
not know how nmuch the State was seeking. The State rem nded the
court that restitution had been extensively di scussed at the
previ ous hearings and that the State had notified John M and his
not her several tinmes that it would be seeking restitution for the
counseling. Two of these notifications were the “Notice to
Parents” petition that was sent wwth the sumons to John M and
his nother, and the State s petition of COctober 1997 detailing
t he expected testinony of its w tnesses.

The State orally described, w thout contradiction, the
restitution notices that it had sent. The State indicated that
the notices included the “date, tinme and |l ength of, |ength of
treatnment that the State is, that is the basis of the State’s
request for restitution. W also in open Court stated that we
are seeking restitution for, for future counseling that these two

girls my need. ... And we notified [John M] of that in witing,
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notified [John M] of that in open court.”

It is admtted, on the record, that John M and his nother
were present at the earlier hearing and had “notice of what’s
going to be discussed at this hearing.” The Juvenile Court
denied the notion to dismss the request for restitution. The
court proceeded to hear testinmony from M. Kranmer, Victim#2's
counsel or, about Victim#2's need for further counseling. The
rest of the hearing was postponed because John M’s counsel had
anot her comm tnent that afternoon; the date for resunption of the
hearing was April 6, 1998.

As the State points out, John M therefore had four nonths
noti ce between the hearings on August 25, 1997, and on Decenber
19, 1997, and two nonths notice fromthe letters sent on Cctober
17, 1997, to the Decenber 19 hearing. |In addition, John M had
three and a half nonths after the Decenber 19 hearing to prepare
for the resunption of the restitution hearing on April 6. Unlike
the respondent in In re Janes B., John M had anple tinme to
prepare for the restitution hearings, and anple notice of the
anounts that would be sought. John M had constructive notice on
August 25, 1997, when the court ruled that John M was liable for
$10, 000 tinmes the nunber of counts to which he had pled invol ved.
By Cctober 1997 John M had clear notice of the grounds of the
State’s restitution claim \When the juvenile court eventually

established restitution in July 1998, it ordered $5,795 for the
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counseling received before the beginning of the restitution
heari ngs, and an additional $32,505: $585 for counseling that
Victim#2 had received during the spring of 1998, while the final
heari ngs were occurring, and $31,920 to be placed in escrow for
future counseling. $32,505 is less than $33, 440, the amount for
whi ch John M was put on notice by the letters of QOctober 17,
1997.

John M’s nother had the sane notice as was provided John M
The requirenent of the fornmer 8 807(m (3) that she be provided “a
reasonabl e opportunity to be heard and present appropriate
evidence” was fully satisfied. She contends that, at an early
stage of the proceedings in the juvenile court, she received a
notice that included the previous maxi rum anount of restitution
of $5,000 per incident. It is untenable for John M and his
nmot her to contend that the nother could have attended any of the
hearings in the juvenile court, which she did, and not be on
notice of an exposure of $10,000 per incident. That limt was
the topic of a |large anmount of debate in the juvenile court, and
John M’s counsel was a very active participant in the debate.
Moreover, all of the State's correspondence with John M and his
nmot her, other than that initial correspondence that referenced
the outdated imt, set forth the maxi num anount avail abl e as
$10, 000 per incident.

John M’'s nother testified that she is a partner at the
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Art hur Anderson Consulting firm Certainly, she is a reasonably
intelligent person and, as such, would have had anpl e notice that
the limt of restitution was $10, 000 per incident, as interpreted
by the juvenile court on August 25, 1997. The Juvenile Court did
not abuse its discretion by denying the notion to dismss the
restitution clains for |lack of notice.
[T,

On Septenber 24, 1997, John M noved to conpel nental
exam nations of the victins by a counseling/abuse expert hired by
John M The juvenile court heard argunents on the issue on
Cct ober 20, 1997, before denying the notion. John M contends
that the court’s denial was an abuse of discretion, as an
exam nation of the victins by an expert hired by John M was
necessary to establish the gravity of the victins’ injuries and
to ascertain how nuch counseling they would need in the future.

In his notion, John M relied on Ml. Rule 2-423, which
concerns nmental and physical exam nations during discovery in
civil cases in circuit court. Rule 2-423, however, does not
apply to juvenile cases. M. Rule 1-101(b). Although juvenile
proceedings are civil in nature, they are governed by the rules
of procedure contained in Chapter 11 of the Maryland Rules. M.
Rul e 1-101(b); see also In re Victor B., 336 MI. at 95-96. The
rules related to juvenil e proceedings contain no specific

provisions for the exam nation of victins, nor is there any such
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provision in 8 808. There is also no provision for the
exam nation of victinms in Rule 11-109.a.3, which addresses
di scovery by the respondent in juvenile proceedi ngs.

The juvenile court correctly held that “[t]here’ s nothing
which either requires it, or precludes it, it isn't specifically
provided for in the statutory schene.” W review the court’s
decision to determ ne whether it abused its discretion. The
court considered the circunstances of John M’s request for an
exam nation of the victins, and found that there were adequate
alternatives to an exam nation. John M’'s expert could review
the testinony of the girls’ therapists, assist in the cross-
exam nation of the therapists when they testified as the State’s
experts, and testify to offer opinions in contradiction of the
State’s w tnesses.

The juvenile court also recognized that the exam nations
John M sought m ght have a harnful effect on the victins:

| regard that there is a danger that
exi sts, that a new therapist, a different
t herapi st, probing into the areas of what
happened to these little girls, potentially
and unintentionally could upset the current
therapy. And after all, noney aside,
rehabilitation of the Respondent aside, it
seens to nme that we should not in any way,

i nhibit, obstruct or destroy the ongoing
t herapy that these children are in.
* k%

And I, | have a great concern, that in
the course of probing, into the issues, uh

in this case, a therapist could
unintentionally disturb the current therapy,
or upset the child. And obviously these are
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areas, when you' re involved in the sexua
abuse of a five and six year old child, which
these children currently are, it’s a very
delicate situation. And it involves the rest
of their lives.

The court acknow edged that the potential restitution was
substantial, and that John M’'s counsel would have “every
opportunity” to argue the reasonabl eness of the proposed
restitution and the connection between John M’'s abusive acts and
the girls’ continued need for therapy. John M did not
denonstrate that the neans suggested by the court to allow him
expert evaluation of the restitution requests were insufficient
to protect his interests, or that the exam nations he sought were
medically or legally necessary, or that they would aid in the
proper resolution of the case.

John M’s counsel proffered the name of the person he
proposed to conduct the exam nations. Wen the court asked if
the proposed wi tness was experienced in the topic of sexually
abused children, John M’'s counsel replied: “I believe so Your
Honor, but | can’'t say for certain.” Wen the court asked if the
proposed expert had told John M’s counsel that the exam nations
coul d be done wi thout harmng the children, John M’s counsel
responded: “l don’'t have a specific ... I’ve only given her a
thunmbnail.” John M’s counsel said that the proposed w tness

bel i eved an eval uati on woul d be appropriate, and counsel stated,

“l can infer fromthat that she thought it would be non-
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intrusive.”

The court asked if the proposed witness had stated that a
face-to-face interview woul d be preferable to another type of
fact-finding, such as reviewing records or talking to the girls’
t herapi sts, and John M’s counsel replied that he “hadn’t been in
a position to offer her one or the other,” but it was his own
“consi dered opinion” that personal interviews were necessary.
Finally, in his closing remarks, John M’s counsel conceded that
the proposed witness “may decide that one [child] should be
i nterviewed and one shouldn’t. She may decide that the doctor’s
notes and therapist’s are sufficient....” Thus, there was no
denonstration that the interviews were essential, that they would
not be harnful to the girls, or that they would necessarily aid
the trier of fact in making a decision. The court did not abuse
its discretion by denying the notion to conpel exam nations.

V.

On Septenber 21, 1998, the juvenile court granted the
State’s notion to enforce the restitution order that the court
had issued on July 23, 1998. On Novenber 24, 1998, the court
denied John M’s Mdtion for Reconsideration.

John M argues that the court erred by refusing “to stay
execution of enforcenment of the judgenent against John M’s
nmother.” John M cites “8 808(1)” for the proposition that a

person owed restitution may not execute on a judgnent recorded
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and i ndexed under the restitution statute if the person liable to
pay the restitution files a notion to stay execution of the order
of restitution and chall enges the order of restitution by filing
an appeal. The | anguage John M quotes corresponds to former 8§
807(1), and the current 8 807(k). Both the previous and the
current version of §8 807 apply to “a judgnent recorded and
i ndexed under this section,” i.e., under 8 807. |In this case,
there has been no judgnent recorded and i ndexed, and thus the
provision is inapplicable. Moreover, John M never nmade a notion
to stay judgnment, so he has not availed hinmself of the protection
fromexecution offered by the former 8§ 807(1) and the current §
807(Kk).

Not wi t hst andi ng what we have said in response to question
four, however, nonies which have been paid may be subject to
return to appellants pursuant to the provision of this opinion
related to the first question discussed. Any noney paid for
expenses incurred that are causally related to John M’s acts and
within the per incident limtation, however, would not need to be
returned but would need to be properly credited against the
ultimate restitution award.

VI .

Section 808(d) provided that “[a] restitution hearing to

determine the liability of a parent, a child, or both, shall be

held not later than 30 days after the disposition hearing and may
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be extended by the juvenile court for good cause.” John M
contends that the juvenile court abused its discretion by
granting the State’'s request for a continuance of the restitution
heari ng held on August 25, 1997. This issue, however, is not
preserved for appeal. At the August 25, 1997, hearing, the
Juvenile Court made a prelimnary ruling that a maxi num
restitution of $10,000 was possible for each abusive act or
sexual offense perpetrated by John M After that ruling, the
foll ow ng exchange occurred:

THE COURT: ... So, do you want to continue

t he hearing, have the dollars and cents put

on or do you not?

MR. SHAPI RO [John M’'s counsel]: Unh, | would
like to consult with ny client.

THE COURT: Certainly.

MR. SHAPI RO Your honor we think that it
woul d be appropriate to postpone the
remai nder of the restitution hearing.

THE COURT: Okay. Then we’ll do that. W'l
set a restitution hearing in thirty days.

Al t hough John M’ s counsel had stated, earlier in the
hearing, that restitution should be determ ned on that day, it
was John M and his counsel who requested that the court
“postpone the remai nder of the restitution hearing.” As such,
John M clearly waived the issue of whether the hearing was
properly postponed. See MI. Rule 8-131(a).

Even were the issue of the postponenent preserved, we woul d
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find good cause for postponenent, as the parties had been able to
hear testinmony fromonly one of the three expert w tnesses from
the CPC Health. Their testinony was vitally inportant to an
under st andi ng of the psychol ogi cal and enotional harm done to the
girls, and the court therefore would have had good cause to

post pone t he heari ng.

JUDGVENT AFFI RVED | N PART AND
REVERSED | N PART; CASE
REMANDED TO THE DI STRI CT COURT
OF MARYLAND FOR MONTGOMERY
COUNTY, SITTING AS A JUVEN LE
COURT, FOR FURTHER PROCEEDI NGS
CONSI STENT WTH THI' S OPI NI ON

COSTS TO BE PAID 5/6 BY JOHN
M AND H S MOTHER AND 1/6 BY
APPELLEE



