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At the conclusion of a jury trial in the Crcuit Court for
Baltinore Gty, Mark Handy, hereinafter referred to as "appellant,"
was convicted of robbery with a dangerous and deadly weapon, and of
wearing and carrying a dangerous and deadly weapon, to-wt:
chem cal mace. The court inposed a twenty year sentence for the
arnmed robbery conviction, with all except twelve years suspended,
and, for purposes of sentencing, nerged the other conviction.
Appellant filed a tinely appeal.

The follow ng issues are presented for review

1. Whet her the trial court erred in denying
appellant's notion to suppress evidence
of his identification as the robber.

2. Whet her the evidence was sufficient to
support the conviction for robbery with a
danger ous and deadly weapon.'?

Facts

Harry Sparks, a mail carrier, testified that on Cctober 3,
1996, between 11:00 a.m and 12: 00 noon, as he was approaching a
mai | box at 134 North Edgewood Street in Baltinore Cty, a man
approached himand asked for address cards. He told the person he

did not have any cards and then continued on his route. Suddenly,

t he person passed him turned and sprayed Sparks wi th pepper spray.

1t is sufficient under Art. 27, 8§ 488 of the MI. Code to
show that the weapon is either dangerous or deadly, because the
statute uses the term "dangerous or deadly" in the alternative.
The fact that the indictnment uses the conjunctive "and" as set
forth in sec. 489 of Art. 27 is not controlling. See Hayes v.
State, 211 M. 111 (1956).



Sparks fell to the ground in an unsuccessful attenpt to subdue
his attacker. The third day of the nonth, according to Sparks, is
the day Social Security checks are nmailed, and the attacker fled
with a bundle of these checks. Sparks stated that he had a clear
view of his attacker for approximately one mnute before being
sprayed in the eyes with pepper spray, which blinded him and
af fected hi s breathing.

Approximately six nonths later, Sparks was shown a
phot ographic array by the police. He selected appellant as the
robber and rated his level of certainty at "90 sone percent" at the
time he |ooked at the array. At the time of the suppression
hearing, he testified that there was no question in his mnd that
appel l ant was the person who attacked him Thereafter, the court
denied the notion to suppress.

Det ecti ve Rodney Thonas testified at trial that he conducted
t he photo array in which Sparks identified appellant as the robber.
He stated further that he learned that one of the stolen Socia
Security checks had been endorsed by sonmeone ot her than appell ant,
and then deposited in an account owned by a nephew of appellant and
t he nephew s wife, Curtis Floyd and Carl etta Henson.

Di scussi on

In reviewing the denial of a notion to suppress, we confine
our analysis to the facts presented at that hearing. See Flores v.

State, 120 Md. App. 171, 178-79 (1998); Matthews v. State, 106 M.



App. 725, 732 (1995), cert. denied, 341 Md. 648 (1996). W defer
to the suppression court's fact-finding unless we find the fact-
finding to be clearly erroneous. Fl ores, supra, at 178. I n
addition, we review the evidence in the light nost favorable to the
party prevailing on the nmotion. 1d. W then make an i ndependent
apprai sal by reviewing the law and applying it to the facts. See
Riddick v. State, 319 M. 180, 183 (1990); Perkins v. State, 83 M.
App. 341, 346-47 (1990).

Appel | ant has not shown any suggestiveness in the procedures
which led to his identification by Sparks as the robber. I n
assessing the reliability of an identification, the court considers

[t] he opportunity for the witness to view the

crimnal at the time of the crine, the

W tness' degree of attention, the accuracy of

the wtness' prior description of t he

crimnal, the level of certainty denonstrated

by the witness at the confrontation, and the

length of time between the crine and the

confrontation.
Neil v. Biggers, 409 U S 188, 93 S. C. 375, 34 L. Ed. 2d 401
(1972).

Sparks had a clear view of appellant froma distance of |ess
than a foot for approxinmately one mnute on a clear, sunny day in
Cct ober. This view preceded the pepper spraying. From the
phot ographic array six nonths later, he selected appellant after

carefully viewing the array. He was "90 sone percent" certain that

appel | ant robbed him W perceive no error in the trial court's



denial of the notion to suppress. The identification was not
i nherently unreliable or inadm ssible.

Secondly, appellant asserts that the evidence was insufficient
to convict him of robbery with a deadly weapon, because pepper
spray does not qualify as a dangerous or deadly weapon. Although
the appellate courts have not passed upon the specific issue of
whet her pepper spray nmay be either a dangerous or deadly weapon, we
think it qualifies as such for the foll ow ng reasons.

In Brooks v. State, 314 M. 585, 600 (1989), the Court of
Appeal s st at ed:

For an instrunent to qualify as a dangerous or
deadly weapon under sec. 488, the instrunent
must be (1) designed as "anything used or
designed to be used in destroying, defeating,
or injuring an eneny, or as an instrunment of
of fensive or defensive conbat." Bennett v.
State, 237 M. 212, 214-15 (1964); (2) under
the circunmstances of the case, immediately
useable to inflict serious or deadly harm
(e.g., unloaded gun or starter's pistol
useabl e as a bludgeon); or (3) actually used
in away likely to inflict that sort of harm
(e.g., mcrophone cord used as a garrote).

We hold that pepper spray nmay becone a dangerous weapon,
within the neaning of the Brooks factors, when it is used as an
of fensi ve weapon to injure and overcone the intended victim The
tenporary blinding of an individual qualifies as serious harm and
one of the primary purposes of pepper spray is to provide personal
protection in defending against crimnal assaults. It is the use

to which the object is put that determ nes whether a particular



obj ect is a dangerous or deadly weapon. A junp rope, for exanple,
has a perfectly benign use and purpose, but it may be a deadly
weapon if used to hang soneone. Li kewi se, an unbrella nay be a
sui t abl e weapon for poking out an eye. The trial court properly
left for the jury to decide as a factual issue whether pepper spray
was a dangerous or deadly weapon. See also Bell v. State, 5 M.
App. 276 (1968) (a knife may be either a deadly or dangerous weapon
depending on the size of the blade and the manner of its use);
Jackson v. State, 231 Md. 591 (1963) (an unl oaded pistol used in an
attenpted robbery is a dangerous weapon within the nmeaning of this
section).

Q her jurisdictions have addressed whet her pepper spray nmay be
consi dered a dangerous weapon. |In People v. Elliott, 702 N E. 2d
643 (Il11. App. 1998), a bank robber was convicted of participating
in a robbery while armed with a dangerous weapon. The weapon was
alleged to be a can of pepper spray, a gas-type chem cal containing
ol eorosin capsicum The bank tellers who were sprayed descri bed
their reactions to the spray as including gaggi ng, being unable to
breat he, and screamng fromthe pain of intense burning in their
eyes, noses, and throats. The ill effects |lasted for several days.

The Court recognized that (1) sone objects are dangerous per
se, including guns and knives; (2) sone objects are never dangerous
(a 4”7 plastic toy gun, as a matter of law); (3) sone objects are

not necessarily dangerous, but susceptible to such use, including



unl oaded guns or toy guns of heavy material that can be used as
bl udgeons; and (4) sonme objects in category three actually may be
used in a dangerous nmanner. Pepper spray, the Court ruled, fel
into category four and the issue was properly one for the trier of
fact. An enhanced sentence for the use of a dangerous weapon was
uphel d.

Pepper spray used in robbing banks was also held to be a
“danger ous weapon,” warranting a four-level increase in defendant’s
sentence, in United States v. Neill, 166 F.3d 943 (9th Gr., O.
1999), since it caused extrene pain and prolonged inpairnment of
“bodily organs” (respiratory systen) of an asthmatic bank enpl oyee.

A two-level sentence enhancenent for use of a dangerous
weapon, pepper spray, was affirned in United States v. Taylor, 135
F.3d 478 (7th GCr., 111. 1998). Two brothers had sprayed bank
enpl oyees with pepper spray after requiring themto lie on the
floor while the robbery was being commtted. The enpl oyees
requi red eye flushing, oxygen to restore breathing, treatnment for
burned flesh, and, in one case, heart nonitoring for a pre-existing
condition. The injured parties required several days to recover
fromthe ordeal

Apparently, pepper spray is becom ng a weapon of choice in
bank robberies. A forty-one-year-old woman, who was also a third-
year |aw student, received an enhanced sentence for the use of

mace, or pepper guard, in tw of the six bank robberies she



comm tted. The statute authorized nore severe sentences when
“bodily injury” results from an attack. The bank enpl oyees
experienced pain and residual effects for days. United States v.
Robi nson, 20 F.3d 270 (7th Gr., Ws. 1994).

We hold that, whether an object that is not necessarily a
danger ous weapon, but can be used as such, may be considered a
danger ous weapon under the applicable statute is a question of fact
to be resolved by the trier of fact.

Appel l ant al so argues that pursuant to Art. 27, sec. 36
chem cal mace and pepper spray are not included in the list of
dangerous or deadly weapons that my not be carried openly.
Therefore, appellant suggests, pepper nmace is not a deadly weapon.
W di sagr ee.

Art. 27, sec. 36, deals with carrying or wearing a conceal ed
dangerous or deadly weapon, and provi des that anyone "carrying or
wearing chem cal mace, pepper nmace, or tear gas device openly with
the intent or purpose of injuring any person in any unlaw ul
manner" shall be guilty of a m sdeneanor, subject to a fine of
$1,000 or inprisonment for not nore than three years. Admittedly,
pepper spray is not a dangerous or deadly weapon per se. That does
not nean, however, that pepper spray nay not be a dangerous or
deadl y weapon where, as here, it is used to blind and tenporarily
di sable a person in furtherance of a robbery. The |egislature,

recogni zing the potential danger of chem cal nace, pepper spray,



and tear gas to injure or disable persons, prohibited carrying any
of the three substances openly with the intent to injure others.
The | anguage of section 36 does not mandate a holding that the
subst ances naned may never be classified as dangerous or deadly
weapons. The nere fact that the potential injuries for exposure to
these highly disabling irritants may not be permanent does not

conpel a contrary result.

JUDGVENTS AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.



