HEADNOTE: Ricky Edward White v. State of Maryland, No. 1567
Septenber Term 1997.

CRIM NAL LAW-- EVIDENCE -- Maryland Rule 5-405 permts a defendant
to call a wtness to testify as to the defendant’s character by
providing informati on about the defendant’s general reputation in
the community, reciting specific instances of the defendant’s
conduct, or relating an opinion about a specific character trait.

CRIM NAL LAW -- EVIDENCE -- Because background testinony does not
put the character of the defendant at issue, the court did not err
in failing to instruct the jury on good character evidence when the
only character evidence produced was the defendant’s own testinony
about his job, church attendance, volunteer work, and drug
rehabilitation.

CRIM NAL LAW-- TRIAL -- ARGUMENTS OF COUNSEL -- Prosecutors and
defense attorneys are permtted to recount evidence at trial, even
t hough the evidence nay affect the passions of the jurors.

CRIM NAL LAW-- TRIAL -- ARGUMVENTS OF COUNSEL -- Ad hom nem att acks
on a defendant may constitute grounds for reversal.

CRIM NAL LAW -- REVIEW -- HARMLESS AND REVERSI BLE ERROR -- Anpng
the actors to consider in determning whether it is necessary to
adnoni sh a prosecutor for inproper remarks is the closeness of the
case.
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The appellant in this case conplains that he received an
unfair trial for two reasons: first, because the court refused to
give the jury his requested instruction about good character
evi dence and, second, because the court, after inproper remarks
in the assistant state’s attorney’s closing argunent, failed to
adnoni sh the prosecutor in front of the jury. On the first
i ssue, we hold that the court was correct in refusing to give the
requested instruction. As for the second issue, we hold that the
trial judge, after finding the prosecutor’s remarks inproper, was
justified in not taking further action.

Bot h appellant, Ricky Edward White, and the State agree that
on June 2, 1996, sonetine around six in the evening, M. Wite,
while driving on Thrift Road, a rural road in the Cinton
Pi scat away area of Prince George’s County, swerved to avoid sone
deer and crashed his rented Cutlass Cera into a ditch. The
crash rendered the car inoperable. A passerby, Mryann Mirphy,
drove her pick-up truck to the spot of the accident and stopped
and watched White get out of the car and inspect the danage.

Wi te then approached her and, in response to her question as to
whet her he needed hel p, asked her to call the police, and then
wal ked away. Ms. Mirphy, apparently using a citizen band radi o,
called for her brother, James Mirphy, a Prince George’s County
police corporal stationed at the Clinton Substation. Wen Cpl.
Mur phy arrived, he ran a radio check on the |license tags of the

damaged car to determ ne whether it was stolen. The reply cane



back that it was not. Wile he was waiting for the report, he
entered the car and found a rental agreenent with R cky Wite’s
name on it. He then obtained a description of Wiite fromhis
sister and gave a radi o | ookout for a black nmale, wearing dark
shorts and a white T-shirt. He apparently intended to charge
VWiite with a nmotor vehicle offense in connection with the
accident. After that, he called a crane and had the vehicle

i npounded.

The accounts of what happened after that diverge. M. Wite
testified at trial that he wal ked down Thrift Road to W nbr ook
Drive and hitched a ride froma stranger to Livingston Square
Mall. He testified that he went into the mall and unsuccessfully
attenpted to call his parents, and then went outside, where he
was hit on the head by sonme unknown person or persons and pl aced
in a dunpster. It was not contested that a security guard found
himthere and called the police, who arrived with sone paranedics
and hel ped himout of the dunpster. He told the paranedics that
he was dizzy and hurt and so they gave himfirst aid. Because
the officers who responded with the paranedi cs knew of the
earlier |ookout that Cpl. Mirphy had placed over the radio, they
made a request through the police dispatcher for himto go to the
Li vingston Square Mall. Corporal Mirphy did so, but, first,
stopped by his sister’s hone to transport her to where the other
police officers, the security guard, and the paranedics were
waiting with White. After his sister identified Wite as the

person who had spoken to her at the scene of the accident on



Thrift Road, Cpl. Murphy handcuffed Wite and placed hi munder
arrest for leaving the scene of the autonobile accident. He
first took White to Fort Washi ngton Anbul atory Hospital for
energency treatnment and, then, to a police station to institute
formal charges. Wite was rel eased al nost imedi ately after
that, but then turned hinmself in several days later, after

| earning that a detective had gone to his parents’ honme in search
of him The detective was | ooking for Wiite as a suspect in a
carjacking that occurred approximately a mle fromwhere Wite
had abandoned his car.

The prosecution alleged that Wiite did not hitch a ride and
go directly to the Livingston Square Mall, but, instead, wal ked
to a nei ghborhood not far fromwhere he had the accident and
approxi mately one block fromthe road where Wi te cl ained he
obtained a ride froma stranger. The State produced evi dence to
show that a man matching Wite s description and dressed in a
white T-shirt and dark shorts wal ked to where Ms. Desnona Conner
was standi ng beside her car with the door open. She had gone
there to pick up her daughter and was waiting for her to conme out
to her car. M. Conner testified that the man, whom she | ater
identified as Wiite, just wal ked up, pushed her out of the way,
sat down behind the steering wheel, and then drove away in her
car. M. Conner’s friend, Celeste Canphor, had been seated in
the front passenger seat and, as the stranger was driving away,

tried to put the gearshift | ocated between the seats into reverse

5



to stop the car. Wen she failed at that, she junped out of the
nmovi ng vehicle. Later, the car was |ocated and retrieved off
| ndi an Head H ghway, close to the Livingston Square Mall. Both
Ms. Canphor and Ms. Conner picked out White's picture froma
photo array and identified himin the courtroomat trial. The
description that they gave the police on the night of the
carjacking closely matched White' s appearance, and he was dressed
in a white T-shirt and blue shorts when the security officers
found himin the dunpster, the exact sane clothing that Ms.
Conner and Ms. Canphor, as well as M's. Mirphy described Wite as
wearing. The prosecution argued that Wiite s being in the
Li vingston Square Mall dunpster was an attenpt to hide and that
the injuries that he incurred and the paranedics treated himfor
cane fromthe Thrift Road accident, not fromany attack. The
Grand Jury for Prince George’s County had charged White with
robbery, kidnapping, battery, and carjacking. After the jury
trial, Wiite was acquitted of kidnapping, but was found guilty of
t he ot her charges.

l.

VWite's first allegation of error is that the court failed
to give his requested jury instruction regardi ng character
evidence. It is fundanental that the court instruct the jury as
to all the applicable law if either party requests the court to
do so. M. Rule 4-325(c). To be entitled to any instruction,

however, there must be at |east sone evidence to generate a need
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to address the issue. Dykes v. State, 319 Ml. 206, 221, 571 A 2d
1251 (1990); Flores v. State, 120 Md. App. 171, 192-93, 706 A 2d
628 (1998); MKay v. State, 90 Mi. App. 204, 214, 600 A 2d 904
(1992). The critical question here is whether Wiite produced any
evidence to generate the issue as to character.

The usual manner for a defendant to raise character as an
issue is to call at |east one witness who is famliar with
particular traits, either because of know edge of the defendant’s
reputation or from personal observation. Mryland Rul e 5-405
provides that a witness can testify as to reputation, relate
specific instances of a person’s conduct, or sinply give an
opi ni on about a specific character trait. The Maryl and CGeneral
Assenbly, many years ago, nodified the common | aw, which
restricted character evidence to testinony about reputation in
the community. Section 9-115 of the Courts and Judi ci al
Proceedi ngs Article provides:

Where character evidence is otherw se
relevant to the proceeding, no person offered
as a character w tness who has an adequate
basis for formng an opinion as to another
person's character shall hereafter be

excl uded from gi ving evidence based on
personal opinion to prove character, either
in person or by deposition, in any suit,
action or proceeding, civil or crimnal, in
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any court or before any judge, or jury of the

St at e.

The change now permts the adm ssion of a broad range of
testinony that the comon | aw previously had prohibited and may
aid the jury in assessing the credibility of a witness. Kelley v.
State, 288 Ml. 298, 302, 418 A.2d 217 (1980); Taylor v. State,
278 Md. 150, 154-55, 360 A 2d 430 (1976).

White did not call any witnesses to give their opinions as
to his reputation for any character trait, to testify as to his
reputation in the conmunity, or to recite specific instances of
good conduct. He did testify in his own behalf as the only
wi tness for the defense, and maintains that his testinony put his
character in issue. Here is how that devel oped:

[ DEFENSE ATTORNEY:] M. Wiite, since the age
of 18, have you ever been convicted of a

crime?

[ DEFENDANT: ] Yes, | have.

[ DEFENSE ATTORNEY:] Could you explain to the
| adi es and gentlenmen of the jury what crine

you’ ve been convicted of and when?

[ DEFENDANT: ] | been convicted of robbery
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during, like it was, like *89. | been
convicted of like two counts of robbery, and

| guess robbery.

[ DEFENSE ATTORNEY:] Have you been convicted

of anything el se?

[ DEFENDANT: ] No.

[ DEFENSE ATTORNEY:] Did you serve any tine in

i ncarceration?

[ DEFENDANT: ] Hol dup. Excuse ne, yes, |I'm

al so convicted of possession of drugs before.

* * * %

[ DEFENSE ATTORNEY:] M. Wite, since then
you’ ve had an opportunity to get yourself

t oget her ?

[ DEFENDANT: ] Yes, sir.

[ DEFENSE ATTORNEY:] Are you doi ng things now

you weren’t doi ng before?
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[ DEFENDANT: ] Yes.
[ DEFENSE ATTORNEY:] Could you explain to the
| adi es and gentlenmen of the jury what those

t hi ngs are?

[ ASSI STANT STATE' S ATTORNEY:] Obj ection, Your

Honor .

THE COURT: What's the rel evance?

[ DEFENSE ATTORNEY:] What's the rel evance?

THE COURT: Yes.

[ DEFENSE ATTORNEY:] He' Il explain it.

THE COURT: To whether he's guilty or innocent

of this charge?

[ DEFENSE ATTORNEY:] |'mjust getting sone
background information on him [It’s strictly

background i nfornmation.

THE COURT: Al right. 1’1l let you ask this
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one question and then get to the business of

t he case.

[ DEFENSE ATTORNEY:] You since turned your

life around, right?

[ DEFENDANT: ] Yes, | have.

[ DEFENSE ATTORNEY:] How | ong has it been

since you turned your |ife around?

[ DEFENDANT: ] It’s been a while now

[ DEFENSE ATTORNEY:] What's that?

[ DEFENDANT: ] About a couple years now.

[ DEFENSE ATTORNEY:] What's a coupl e years?

[ DEFENDANT: ] Li ke two years.

[ ASSI STANT STATE' S ATTORNEY:] Obj ection, Your

Honor .

[ DEFENSE ATTORNEY:] What are you doi ng now?
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[ DEFENDANT: ] |’ m an active nmenber at ny

chur ch. | volunteer at church

[ ASSI STANT STATE' S ATTORNEY:] Obj ecti on.

THE COURT: This is not a sentencing here.

W' re here on whether or not he commtted

this crine.

[ DEFENSE ATTORNEY:] 1’11 nove on. We're

going to get to it.
THE COURT: |’'m saying you want to ask
rel evant questions relevant to the matter

that’' s before us.

[ DEFENSE ATTORNEY:] Your Honor, may we

appr oach?

THE COURT: Yes.

(Di scussion held at the bench.)

THE COURT: You're getting into —
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[ DEFENSE ATTORNEY:] He had sone things in his
background that he needs to explain before we
can nove on wWith his testinony. Wat |I’'m

sinply trying to do is |let himexplain those
things that, the blem shes in his background,

his crimnal history and nore.

THE COURT: kay.

[ ASSI STANT STATE' S ATTORNEY:] If Your Honor

allows himto do so, he’s turning it into —

THE COURT: | see what he’ s saying, though.
| f he hadn’t brought this out you woul d have,

and he’s trying to —

[ ASSI STANT STATE S ATTORNEY:] Now he’s
getting into whether he goes to church and
turning his Iife around. That’'s not rel evant

to car jacking.

[ DEFENSE ATTORNEY:] This is a clarification
of his background. You're going to bring
this out. Maybe what he’s crying about is

|’m | essening the inpact. This is trial
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strategy. People need to know whet her —what
he’s going on, he's being charged with the
same thing. He needs to be able to explain
that. | just want himto show the | adi es and
gentlenmen of the jury now he is a reforned

i ndi vi dual .

THE COURT: Al right. Well, go ahead and

make it as conci se as possible.

(I'n open court.)

[ DEFENSE ATTORNEY:] You were saying, M.
VWi t e?

[ DEFENDANT: ] | volunteered different churches
to clean their carpet for free of charge. |
mean as far as dealing with ny life and
everything, you know, | had nmy problemin
life and everything like that, but | believe
that, you know, through the grace of God that
everybody could change and no matter what you
do, you know that God wll forgive you. You
know, sone things you do, you know God w ||

forgive you anything you do. And | truly
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changed ny life and the way, as far as ny

t hi nki ng, you know, from when | was say 25,

you know, 24 and younger than that, and it’s
not easy, but, you know, it’s a struggle for
me and I'mtrying very hard and, you know, |

believe that God is ny strength, nmy shield.

[ DEFENSE ATTORNEY:] You al so nentioned you

had a bout with drugs?

[ DEFENDANT: ] VYes.

[ DEFENSE ATTORNEY:] Did you ever straighten

out that part of your life?

[ DEFENDANT: ] Yes, | did.

[ ASSI STANT STATE' S ATTORNEY:] Obj ection, Your

Honor .

[ DEFENSE ATTORNEY:] In what way?

THE COURT: Overrul ed.
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[ DEFENDANT: ] Through the lord and al so went
into a program Hadassa (sic) program before
| went into one of those to straighten nyself

out al so.

(Enmphasi s added.)

The question, then, is whether, through this testinony about
himsel f, White put before the jury evidence that generated the
i ssue of his character so as to entitle him under Ml. Rule 4-
325, to have the jury instructed as to the applicable | aw that
applies to character evidence.

The requested instruction would have infornmed the jury that
evi dence of good character may be considered in connection with
ot her evidence to create a reasonable doubt as to guilt.® It is
clear fromthe record that White offered his testinony about his
job, his church attendance, his volunteer services, and his drug
rehabilitation for the purpose of background. He wanted that
evi dence before the jury to lessen the “sting” that he knew woul d
result fromthe certain disclosure during cross-exam nation of

his three prior convictions.

IMaryl and’s pattern jury instruction for inpeachment by prior conviction,
Version A, states: “You have heard evidence that the defendant has been convicted
of a crime. You nmay consider this evidence in decidi ng whether the defendant is
telling the truth, but for no other purpose. You must not use the conviction as
any evidence that the defendant conmitted the crinme charged in this case.”
Maryl and Crimnal Pattern Jury Instructions 3:22 (1997).
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It is beyond question that it is within the court’s
discretion to permt the introduction of background evidence. In
Mayor and Gty of Baltinore v. Zell, 279 Ml. 23, 367 A 2d 14
(1977), Judge El dridge expl ai ned:

It is aroutine practice in trials for
an attorney to ask his witness certain
prelimnary questions which may not be
relevant to the issues being litigated, which
may go beyond nere identification and which
are designed to show that the witness will be
somewhat credi ble or not biased in favor of
the side calling him For exanple, the
educati onal background or professional status
or enpl oynent position of a non-expert
w tness may be asked, or the witness's |ack
of prior contact with the side who has called
hi m may be brought out. These questions give
the jury some know edge of the individual and
a nore conpl ete perspective in considering
his testinony. Cf. Kelly v. Redevel opnent
Aut hority of Allegheny Co., 407 Pa. 415, 180
A . 2d 39, 45 (1962).

We agree that such questions, within
reasonable limts, serve the useful function
of informng the jury about the w tness, and
therefore they may be all owed. The extent to
whi ch such questions are permtted nust, in
our view, remain in the sound discretion of
the trial judge. In the absence of a clear
abuse of discretion in a particular case, the
action of the trial judge in permtting or
not permtting themw || be upheld. In the
case before us, there was no abuse of
di scretion in allow ng the defendants to
bring out the fact that the w tness whomt hey
called had initially been enployed in the
matter by the other side.

ld. at 28 (footnote omtted).
Even had Wihite not limted his use of the background

testinmony during his proffer, his testinony did not generate the
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character issue. If it were permssible to raise the issue in
the extended prelimnary questions and answers to inprove the
jury’s perspective, then all parties, in all cases, civil and
crimnal, would be entitled to do the following: first, to bring
into evidence as “background” their own opinions about thenselves
and descriptions of their good deeds, real and inmagi ned, and,
then, have the court instruct and the jury consider the parties’
own personal opinions of thenselves and their accounts of good
deeds in deciding the other issues. That is not the law. The
perm ssi bl e introduction of evidence froma witness or a

def endant to show background is to give context to the rel evant
and material testinmony that will follow. Wre background
testinmony to generate the issue of character, it would add little
nore than a diversion of the trial away fromcentral issues.?

The character issue was

not generated here and the court was correct in refusing to give

any instruction about character.

Wi te’'s background testimony, were it sufficient to generate the character
i ssue, would have entitled the prosecutor to introduce testinmony to contradict
VWiite' s assertion that he had turned his life around. Maryland Rule 5-
404(a)(1)(A) permts the State to call its own witnesses in rebuttal to give
unfavorable opinions or reputation testinony that contradicts that which
def endants have chosen to place into evidence. Com v. State, 202 M. 472,
478-79, 97 A.2d 129, cert. denied, 346 U S 898, 74 S. C. 223, 98 L. Ed. 399
(1953); 5 LYNN McLAIN, MARYLAND EVIDENCE 88 404.1(c), 404.2 (1987 & Supp. 1995). It
woul d not have been permssible for the State here to show that, in spite of his
al | eged good deeds and religious conversion, he was still the kind of person who
woul d conmmit carjacking, robbery, and drug offenses. In other words, a
def endant’ s background evi dence does not thereafter open the door to permt the
i ntroduction of whatever contrary evidence the State m ght have available to
rebut the background evidence and permt the jury to draw a contrary concl usi on
to that which the defendant hopes the jury will incidentally infer about his
character.
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This brings us to the second i ssue —the allegation that the
assistant state’'s attorney, in his argunent to the jury, on
several occasions nmade i nproper remarks, and that the court
abused its discretion by not adnoni shing the prosecutor in front
of the jury.

During closing argunent, the assistant state’'s attorney,
right after a few sentences apol ogi zi ng for “confusion and
del ay,” made the foll ow ng comments, which, as the record shows,
were interrupted by objections:

[ ASSI STANT STATE S ATTORNEY:] As | told you
yesterday, this is an inportant case. The
def endant is a dangerous person —

[ DEFENSE ATTORNEY: ] oj ect i on.

THE COURT: Overruled. This is closing.

[ ASSI STANT STATE' S ATTORNEY:] He's a
dangerous person. He's the type of person
who takes the property of another by force
and fear, and you heard that yesterday. You
heard how it was acconplished. What |I'm
going to do is go through the facts the

W t nesses testified to and show you how we
proved each and every el enent.

[ DEFENSE ATTORNEY:] (bjection, Your Honor.
THE COURT: Overrul ed.

The assistant state’s attorney then proceeded to discuss the
i ndi vidual counts in the indictnent and explain the various

el enents and the evidence that supported conviction. Wen he

came to the crinme of kidnapping, the follow ng transpired:
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[ ASSI STANT STATE’ S ATTORNEY:]  Ki dnappi ng,

ki dnappi ng; the judge defined that for you,
but basically it means confining or detaining
Cel est e Canphor against her will, using force
to acconplish that, and noving Cel este
Canphor from one place to another, and with
the intent to carry Mss Canphor from one

pl ace to another. | will concede that it’'s a
close call. It’s your community. Are you
going to go back and nmake the deci sion?

[ DEFENSE ATTORNEY:] (bjection.

THE COURT: Overrul ed.

* * * *

[ ASSI STANT STATE' S ATTORNEY:] It’s an

i nportant case, and | hope that doesn’t get
lost in the confusion and the del ays that
you’' ve had to suffer through the |ast couple
days. | submt to you that M. Ricky Wite
is a dangerous person. He’'s the type of
person that you read about in the papers,
that you're afraid of.

[ DEFENSE ATTORNEY:] (bjection, Your Honor.

[ ASSI STANT STATE S ATTORNEY:] Goi ng out at
ni ght —

[ DEFENSE ATTORNEY:] (bjection.

THE COURT: This is closing.

[ DEFENSE ATTORNEY:] | under st and.

[ ASSI STANT STATE S ATTORNEY:] The kind of
person who you’re | ooking behind you at the

ATM %] machine. He's a dangerous person.

[ DEFENSE ATTORNEY:] Your Honor, may we
appr oach?

THE COURT: Approach

SATMis an acronymfor “automatic teller machine.”
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(Di scussion held at the bench.)

[ DEFENSE ATTORNEY:] Your Honor, this case is
about whether or not ny client commtted

t hese crinmes, not about all the social ills
in society. He's trying to say sonething
that’s unduly prejudicial to ny client.
understand this is argunent.

THE COURT: | think he has a right to argue in
cl osi ng what he’ s arguing.

[ DEFENSE ATTORNEY:] Your Honor, | understand
this is closing argunent, but when he starts
totry to engender the fear we all have
because of society because of this case,
that’ s goi ng overboard. That’'s the

prejudi cial m sconduct, and |’ m going to nove
for a mstrial if he continues.

[ ASSI STANT STATE S ATTORNEY: | [’1]l nove on.
| " m al nost done, but | do think it’s fair
ar gument .

[ DEFENSE ATTORNEY:] | would nove to strike
it.

THE COURT: The fact he doesn't like it —

[ ASSI STANT STATE' S ATTORNEY:] How is he going
to strike ny closing argunment?

[ DEFENSE ATTORNEY:] If not, I’m noving for
m stri al

[ ASSI STANT STATE S ATTORNEY:] He can nove
for a mstrial. It’s no basis for a

m stri al

THE COURT: It’s no basis for a mstrial.

[ DEFENSE ATTORNEY:] Very wel .

THE COURT: | think you can curtail those
comments. Thank you.

[ DEFENSE ATTORNEY:] This is totally

i nappropriate, Your Honor. It’'s totally
i nappropriate and | think adnoni shnent is at
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| east proper or strike or what | just said.
He's taken this beyond this case and making
it to address the ills of society.

THE COURT: He’'s bringing to the attention of
the jury that it’'s a very serious crine and
the defendant is guilty of these crinmes, he’'s
a dangerous person. That is all he s saying.
[ DEFENSE ATTORNEY:] Your Honor —

[ ASSI STANT STATE S ATTORNEY:] Can | finish?
THE COURT: He has to prove it.

[ DEFENSE ATTORNEY:] | nove to strike those
comments, for the record. They' re unduly
prejudicial and go far across the |ine of
what cl osing argunent is supposed to be used
for. It is wong.

[ ASSI STANT STATE' S ATTORNEY:] |’ m ready.

[ DEFENSE ATTORNEY:] If Your Honor —he needs
to come back so | can finish ny argunent.

THE COURT: He’s still arguing.

[ ASSI STANT STATE' S ATTORNEY:] Is he going to
delay this, too?

[ DEFENSE ATTORNEY:] It doesn’t matter. |'m
defending ny client. You do what you do,

do what | do. |If there’s no adnoni shnent,
Your Honor, I'mgoing to nove for a mstrial
at this point.

THE COURT: Thank you.

[ DEFENSE ATTORNEY:] May | have a ruling?

THE COURT: You [sic] get ny ruling. Sit
down.

[ DEFENSE ATTORNEY:] What is the ruling?
THE COURT: You' Il hear it when you sit down.

(I'n open court.)
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THE COURT: Al right, |adies and gentlenen
of the jury, | want you to disregard the
characterizations of the defendant in the
| ast few nonments of the closing argunent.

[ ASSI STANT STATE' S ATTORNEY:] 1'mgoing to
cl ose ny argunent drawi ng your attention to
the acts of M. Wiite, acts that were
uncal l ed for, acts that jeopardi zed people’s
property and jeopardized their lives. 1In the
strongest terns that | can ask you, |’ m going
to ask you to hold M. Ricky Wite
accountable. Failure to hold M. Ricky Wite
accountable is to tell himit’'s okay any tine
you want soneone’s property to take it —

[ DEFENSE ATTORNEY:] (bjection, Your Honor.

[ ASSI STANT STATE' S ATTORNEY:] By force, by
f ear.

[ DEFENSE ATTORNEY:] (bjection.
THE COURT: Overrul ed.
[ DEFENSE ATTORNEY:] Sane argunent.

[ ASSI STANT STATE S ATTORNEY:] O
intimdation.

[ DEFENSE ATTORNEY:] When he gets to where
think he’s over the line, then | respond.

[ ASSI STANT STATE S ATTORNEY:] M. VWiite went
over the |ine.

THE COURT: All right, |adies and gentl enen,
we’'re going to take a break now and we’l |l
conme back and hear the defendant’s cl osing
ar gunent .

* * * %
(The jury was dismssed fromthe courtroom)

[ ASSI STANT STATE S ATTORNEY:] May counsel and
| approach?

THE COURT: Yes.
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The | andmark case for closing argunments in crim nal

Wl helmv.

(Di scussion held at the bench.)

THE COURT: [ Defense attorney], | granted and
denied the last notion. | granted the notion
to withdraw the coments and deni ed the
motion for a mstrial.

cases i s

State, 272 M. 404, 376 A.2d 707 (1974). Practically

every decision after Wl hel mthat has addressed a prosecutor’s

closing argunents has cited it and quoted Judge O Donnel |

O Donnel

wote for the Court:

[ T] he prosecuting attorney is as free to
comment legitimately and to speak fully,

al t hough harshly, on the accused s action and
conduct if the evidence supports his
comments, as is accused’ s counsel to comment
on the nature of the evidence and the
character of w tnesses which the

[ prosecution] produces.

* * * %

There are no hard-and-fast limtations within
whi ch the argunent of earnest counsel nust be
confined —no wel | -defined bounds beyond

whi ch the el oquence of an advocate shall not
soar. He may discuss the facts proved or
admtted in the pleadings, assess the conduct
of the parties, and attack the credibility of
W tnesses. He may indulge in oratorical
conceit or flourish and in illustrations and
met aphori cal all usions.

Wlhelm 272 Ml. at 412-13.

Judge

Judge O Donnell explained that the fundanental limtation

upon the remarks of attorneys is that they may not appeal

to the

passions or prejudices of the jurors. 1d. at 445 (citing Wod v.
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State, 192 Ml. 643, 652, 65 A 2d 316 (1949)). Although the terns
“passion” and “prejudice” are linked in Judge O Donnell’s
exposition, each draws a separate |imtation upon the permtted
scope of closing argunent.

First, considering passion, it is easy to state in an
appel late opinion that an attorney’s final argunent should be an
appeal to reason and not to passion or enotion, but there are
enotional overtones in nost crimnal cases, especially when the
crinmes charged are violent. Judge Learned Hand observed:

It is inpossible to expect that a crim nal

trial shall be conducted w thout sone show of

feeling;, the stakes are high, and the

participants are inevitably charged with

enot1 on.
US v. Wxler, 79 F.2d 526, 529-30 (2d G r. 1935), cert. deni ed,
297 U.S. 703, 56 S. Ct. 384, 80 L. Ed. 991 (1936).

Nei t her prosecutors nor defense attorneys can be expected to
separate their appeals to reason and |ogic fromthe passions that
the crimes naturally arouse in themas well as jurors. Oten the
prosecutor’s sinply recounting the facts in evidence about how
the charged crime occurred will arouse passions, yet it is not
i nproper to argue the passion arousing facts to the jury. A
defense attorney’s arguing the grave jeopardy that the accused
faces may arouse synpathetic enotions in the jurors.

Nevert hel ess, attorneys should always be free to recount,
underscore, and enphasize the admtted evi dence, even though

juries may react enotionally on hearing recounted that which they
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heard fromthe w tness stand or observed in exhibits or know from
t heir common experience.*

Appel l ate courts have, in scrutinizing closing argunent,
approved the prosecutors’ nentioning the conditions of crine
Wi thin the comunity, such as the commonly understood nurder
rates, Wlhelm 272 Mi. at 440-41, and the scourge of drugs,
Davis v. State, 93 M. App. 89, 124, 611 A 2d 1008 (1992), aff’d,
333 Md. 27, 633 A 2d 867 (1993), but such argunents nust clearly
confine thenselves to the recounting of common know edge and not
put before the jury facts not in evidence. Neither should the
argunent make an appeal to convict upon | ess than sufficient
evi dence. An argument that the comunity is concerned about the
serious effect of a certain crine nust be framed in such a way as
toremnd the jury of its duty to convict when the evidence
supports conviction, and not for the jurors to place their own
personal interests before their obligation to decide the issues
on the evidence. Col vin-el v. State, 332 Md. 144, 177-80, 630
A.2d 725 (1993), cert. denied, 512 U S. 1227, 114 S. C. 2725,
129 L. Ed. 2d 849 (1994); Holnes v. State, 119 M. App. 518, 526-

27, 705 A .2d 118 (1998). \When prosecutors or defense attorneys

4 There is, of course, an ethical restraint on the prosecutors —as indeed
there is upon the defense attorneys —in argui ng about the evidence. They nust
conduct thenselves with “candor and fairness” with the court and the other
attorneys. MoDEL RULES OF PROFESSIonaL ConbucT, Rul e 3.3 (1983). That woul d precl ude
m squot i ng anyone in connection with the case or asserting as a fact that which
has not been proven or exaggerating those facts that have been proven. The
ethical restraints would prohibit asserting personal know edge of the facts in
i ssue or a personal opinion as to the justness of a cause, the credibility of a
wi tness, or the guilt or innocence of an accused. 1d. 3.4(e).
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accurately recount the evidence, even though the evidence arouses
enotion, they do not trespass beyond the line that prohibits an
unwar rant ed appeal to passion. The evil to be avoided is the
appeal that diverts the jury away fromits duty to decide the
case on the evidence. ABA STANDARDS FOR CRIM NAL JusTiceE 3-5.8(d) (3d
ed. 1993). Those argunents calculated to do so are what the | aw
forbids by an appeal to passion, not those argunents that recount
the evidence that evokes synpathy or enotion and therefore
touches the passions of normal jurors.

A final argunent containing an appeal to prejudice nay be
quite a different appeal fromone that appeals only to passion.
An appeal to prejudice can be an overture to jurors to decide a
case using preexisting favorabl e or unfavorabl e opinions about
certain groups of people based on perceived generalities or
stereotypes. Contee v. State, 223 Ml. 575, 582-84, 165 A 2d 889
(1960). Although it is highly likely that some or all of the
jurors may entertain sonme of the prejudices that exist in their
communities, there can be no justification for prosecutors, or
defense attorneys for that matter, to exploit those prejudices
and subtly or otherwi se ask jurors to reach a verdict based in
the slightest upon their prejudices. Holbrook v. State, 6 M.
App. 265, 268-29, 250 A 2d 904 (1969). Such appeals are
“offensive to the dignity and good order with which the
proceedi ngs in court should be conducted.” Viereck v. U S., 318
U S 236, 248, 63 S. . 561, 87 L. Ed. 734 (1943) (Black, J.,
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di ssenting); U S. v. Richardson, 161 F.3d 728 (D.C. Cir. 1998);
see also Kelly v. Stone, 514 F.2d 18 (9" Gr. 1975); U. S. v.
McKendrick, 481 F.2d 152 (2d Cr. 1973); Comonweal th v.

Graziano, 331 N E 2d 808 (1975), later app., 358 N.E 2d 776
(1976). Appeals to prejudice by Iawers in closing argunment run
t he danger of inploring the jurors to decide, not because they
are persuaded by the evidence, but, instead, because of

consi derations that have no place in the courtroom Judge

O Donnell, in Wl helm approved of cormments that speak harshly
about the “accused action and conduct.” WIlhelm 272 MI. at 413.
That | anguage shoul d not be viewed as perm ssion to |aunch an ad
hom nem attack upon the defendant. There is a difference between
commenting harshly about a defendant and commenting harshly about
a defendant’s alleged crimnal conduct. It is perfectly
acceptable to condemm in severe | anguage the details of the cruel
crime of which the defendant is accused. But when a prosecutor’s
argunment asks the jury to scorn the defendant because of econom c
or social class, race, or appearance, those remarks stray from

t he roadway of perm ssible conmment and cannot escape condemnati on
just because the |l aw permts sone vigorous advocacy. The
opportunity during closing argunent for attorneys to use

el oquence, oratorical skills, illustrations, netaphors,

anecdotes, and literary references does not provide a nmediumfor

the attorney inproperly to arouse prejudice, intentionally or
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unintentionally. See Taylor v. U S., 413 F.2d 1095 (D.C. G
1969) .

We now turn to a consideration of the remarks in the case
before us. 1In determ ning on appeal whether a prosecutor’s
remar ks deprived a defendant of due process, we are directed to
consider, first, whether the remarks were inproper and whet her
they involved a central issue or central issues. Hagez v. State,
110 Md. App. 194, 226, 676 A 2d 992 (1996). Second, if the
remar ks were inproper on sonme central issue, we ask whether the
trial judge took steps to mtigate or elimnate the effect of the
prosecutor’s remarks. 1d. And then, third, we eval uate how
cl ose was the case —an eval uation of how profound was the harm
to the defendant’s right to a fair trial. Id.

The prosecutor’s condensed renmarks were as foll ows:

As | told you yesterday [referring to his
openi ng statenment®], this is an inportant
case. The defendant is a dangerous person.
He's the type person who takes the property
of another by force and fear. . . . | submt
that M. Ricky Wite is a dangerous person.
He’s the type of person that you read about
in the papers, that you're afraid of. (Going
out at night, the kind of person who you're
| ooki ng behind you at the ATM machine. He's
a danger ous person.

Those remarks are not clearly directed toward the crine with

5I'n his opening remarks, the assistant state's attorney nade the following
statenent: “And I’ m confident when you hear the w tnesses as they conme up and
speak to you, you see the diagranms, you'll see that the case is quite frankly
overwhelmng. It is the kind of conduct that White perpetrated on June 2, 1996
that’ s outrageous, the kind of conduct nakes us all a little bit afraid to go to
t he ATM machi ne at night, go shopping late at night.”
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whi ch the appel | ant stood accused, but, instead, appear directed
at himpersonally. Calling him*dangerous” and “one who takes
your property by force and fear,” flows fromthe evidence adduced
at trial. At worst, “dangerous” was a mld epithet, one not
likely to stir the passions or prejudices of the jurors to any
appreci abl e degree. On the other hand, when the prosecutor
linked the epithet wwth a designation of the defendant as “the
kind of person” the jurors would fear “when you are | ooking
behi nd you at an ATM machine,” the court perceived he was goi ng
beyond t he boundaries of fair coment.

The court did not assign a reason for sustaining the
appel lant’ s objection and sinply instructed the jury to disregard
the prosecutor’s remarks. W note that, during closing argunent,
the prosecutor, in contrasting the State’s witnesses with the
def endant, nentioned the defendant’s two convictions for robbery.
The defendant, hinself, for strategic reasons, at the begi nning
of his direct exam nation, had revealed them By characterizing
t he defendant as “dangerous” and, practically in the sanme breath,
referring to himin terns of being one who the jurors mght fear
woul d rob them at an ATM machi ne, the prosecutor ran the risk
that the jurors would infer that the reason he was dangerous was
that his convictions were for robbing others at an ATM machi ne.
As the Court of Appeals has pointed out, prior convictions “may
have a tendency to suggest to the jury that if the defendant did

it before he probably did it this tine.” Prout v. State, 311 M.
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348, 364, 535 A 2d 445 (1988), superseded by rule on other
grounds, Beales v. State, 329 M. 263, 619 A 2d 105 (1993).

Rul e 1-502, then, is ainmed at “prevent[ing] a jury from

convi cting a defendant based upon his past crimnal record, or
because the jury thinks the defendant is a bad person.” Jackson
v. State, 340 Md. 705, 715, 668 A.2d 8 (1995).

Evi dence of a prior conviction creates hazards during a
trial, “not because it is logically irrelevant, but it is
i nherently and unfairly prejudicial. It deflects the jury's
attention fromthe i medi ate charges and causes it to prejudge a
person with a disreputable past, thereby denying that person a
fair opportunity to defend against the offense that is charged.”
U S v. Roark, 924 F.2d 1426 (8'" Gir. 1991) (citing M chel son v.
U.S., 335 U.S. 469, 476, 69 S. Ct. 213, 93 L. Ed. 168 (1948)).
The remarks of the prosecutor here ran a risk that the jury would
focus upon the defendant’s prior record and conclude, for that
reason, he was dangerous. The appellant, however, did not make
the connection of the prosecutor’s remarks with the evidence of
his crimnal record and, so, neither do we.

A second reason that the judge may have rul ed the remark
inproper is that it associated Wiite with a crime with which he
was not charged, but one for which sone on the jury m ght have
great fear —being robbed while using an ATM The use of the

exanpl e can be viewed as an appeal to passion and prejudice, a
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request for the jury to convict because of the kind of person the

prosecutor categorized himas being —an ATM robber. That

characterization was no nore justified than calling hima drug

dealer or a hired killer. Muzone v. State, 33 Ml. App. 201,

210, 364 A . 2d 58 (1976). It would have been just as inproper to

call hima carjacker if he had been charged with robbing an ATM
A third reason that the judge may have ruled the remarks

i nproper is that the prosecutor was asking the jurors to use the

appel l ant’ s appearance to adjudge his guilt. A defendant’s

f ear some appearance that can alarmor strike fear i s beyond what

a prosecuting attorney should use in closing argunent.?

%W note that neither at the trial nor on appeal did appellant raise the

i ssue that the prosecutor’s remarks appealed to racial prejudice, and we do not
concl ude that the prosecutor, by focusing upon the appellant’s appearance, was
asking the jurors to invoke racial prejudice. Nevert hel ess, prosecutors, by
remar ki ng about appearance, can unintentionally call or appear to call for
di sparate treatnent because of the defendant’s race, a trial tactic that could
violate a defendant’s constitutional rights. 1In the context of the facts of this
case, the characterization m ght have been perceived as racial stereotyping, an
i ncendiary issue in today’ s troubled tinmes. Nothing can be nore central to a
crimnal trial than the right of a defendant to be judged fairly, wthout racial
prejudice, and all involved in the trial of a crimnal case should
conscientiously work to avoid such appeals. Professor Angela Jordan Davis, in
a recent lawreview article, points out that prosecutors can unconsciously invoke
raci sm

[ T]oday, with some notable exceptions, nost racist

behavior is not openly expressed. NMore significantly,

sone racist behavior is committed unconsciously, and

many who engage in this behavior are well-intentioned

peopl e who woul d be appalled by the notion that they

woul d be seen as behaving in a racist or discrimnatory

manner .

Unconsci ous racism al though arguably |Iess
of fensive than purposeful discrimnation, is no |ess
har nf ul . In fact, in many ways, it is nore perilous
because it is often unrecognizable to the victimas well
as the perpetrator.

* * * %
Prof essor Charles Lawence defines unconscious

(continued. . .)
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Appel I ant’ s physical appearance and the ability of various State
W tnesses to recognize himwas an issue at trial and justified
the prosecutor’s cross-exam ning appellant to bring out such
matters as his height and weight, and thereby legitimzed his
coment i ng about his physical appearance when arguing to the
jury.” But associating his appearance with crime is not the
harsh comrentary upon an accused’ s conduct and action that Judge
O Donnel | approved in Wl helm but an argunent that ran the risk
of calling for the jurors to scorn appellant because of his
appearance and to conclude fromthe way he | ooks that he bel ongs
to a particular group of feared crimnals. For any of severa
reasons, it was clearly within the trial judge's discretion to

sustain the defendant’s objection and instruct the jury to

(... continued)

racismas the ideas, attitudes, and beliefs devel oped in
American historical and cultural heritage that cause
Ameri cans unconsciously to “attach significance to an
i ndi vidual "s race and [which] induce negative feelings
and opi ni ons about nonwhites.” He argues that, although
Anmerica’'s historical experience has nmade racism an
i ntegral part of our culture, nost people exclude it
from their conscious mnds because it is rejected as
i mor al .

Angela J. Davis, Prosecution & Race: The Power and Privilege of Discretion, 67
ForDHAM L. ReEv. 13, 33-34 (1998) (citations omtted).

Justice Antonin Scalia acknow edged the existence of unconscious racismin
a menorandumthat he wote to Justice Thurgood Marshall regarding the decision
of MO eskey v. Kenp, 481 U S. 279 (1987). He wote, “Since it is ny view that
t he unconsci ous operation of irrational synpathies and antipathies, including

racial, upon jury decisions and (hence) prosecutorial decisions is real,
acknowl edged in the decisions of this court, and ineradicable, | cannot honestly
say that all | need is nore proof.” (Reprinted in id. at 50.)

"The prosecutor elicited fromappellant that he is a 215-pound, five-foot-
ei ght, stocky African-Amrerican with dark or medi um conpl exi on and a shaved head.
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di sregard the prosecutor’s characterization of the defendant.
Appel lant’s allegation of error is that sustaining the
objection and instructing the jury to disregard the prosecutor’s

characterization of himwas insufficient, and that the trial

j udge shoul d have gone further and adnoni shed the prosecutor in
front of the jury and thereby m nim ze any poi sonous effect that
the remarks may have had upon the jury. It is not altogether
clear that any instruction will “unring the bell” after a
prosecutor has put remarks before the jury that severely violate
due process, remarks such as those that reveal an inadm ssible
previ ous conviction or highlight the failure of the defendant to
testify. Supreme Court Justice Brennan, in a case involving a
different trial error, commented about the l[imtations upon
jurors’ capacity to ignore what they have seen and heard during a
trial:

We agree that there are many circunstances in
which this reliance is justified. Not every
adm ssion of inadm ssible hearsay or other

evi dence can be considered to be reversible
error unavoi dable through limting
instructions; instances occur in al nost every
trial where inadm ssible evidence creeps in,
usual ly inadvertently. . . . It is not
unreasonabl e to conclude that in many such
cases the jury can and will follow the tria
judge’s instructions to disregard such
information. Neverthel ess, as was recogni zed
in Jackson v. Denno,[] there are sone
contexts in which the risk that the jury wll
not, or cannot, follow instructions is so
great, and the consequences of failure so
vital to the defendant, that the practica

and human limtations of the jury system
cannot be ignored.
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Bruton v. U.S., 391 U S 123, 135, 88 S. C. 1620, 20 L. Ed. 2d
476 (1968)(citations omtted).

When confronting inproper argunment, the court nust take
effective action to overcone the likelihood of prejudice. See
Johnson v. State, 325 Ml. 511, 520, 601 A 2d 1093 (1992);

Whodl and v. State, 62 M. App. 503, 517, 490 A 2d 286 (1985).

For some remarks, that action can be informng the jury that the
attorney’s words were inproper, striking the remarks, and
instructing the jury to disregard them Hol brook, 6 Mi. App. at
270. In particularly egregious cases, it may include an open
court chastising of the offending attorney, a strong, sw ft, and
sure condemation, a “stern rebuke,” in order to assure that the
jury is aware that the use of such argunents is out of bounds.
Wl helm 272 M. at 428.

This case is not one in which we can say that the trial
j udge shoul d have reprimanded the prosecutor in front of the
jury. To begin with, the court was in a position to observe the
i npact of the remarks and determ ne how nuch she needed to do in
order to mnimze whatever harnful effect she believed the
remar ks had upon the jury. A trial judge s opportunity to hear
and observe the closing argunents of trial counsel is nuch
superior to an appellate court’s review of a trial transcript.
On the basis of the record before us, we will not conclude that

the trial judge abused her discretion in failing to go further
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t han sustaining the objection and instructing the jurors to
di sregard the prosecutor’s characterization.

Furthernore, the third consideration for our review the
cl oseness of the case, as set forth by Hagez, 110 Mi. App. at
226-27, al so supports our view of the adequacy of the steps the
court took to mnimze any harmthat the prosecutor may have
created. In Johnson v. State, 325 Md. 511, 601 A 2d 1093 (1992),
Judge Orth, witing for the Court, held that the test as to
whet her inproper remarks in closing argunent are harmless is the
same as that used to determ ne harm essness for other errors
during a trial, that there is only one standard for neasuring
error. Id. at 521. Judge Oth explained that the appellate
review of the prosecutor’s inproper argunent asks whether the
remar ks were a “substantial factor in the conviction” and whet her
the “verdict would have been different had the inproper closing
argunent not been nmade.” |d. at 522. W are to ask: Did the
prosecutor’s remarks, unmtigated by judicial action, have any
significant effect upon the jury?

This conviction was not a “close call.” The victins, M.
Conner and Ms. Canphor, were approached by sonmeone whose
description closely matched Wiite' s appearance and who forcibly
stole Ms. Conner’s car. It is uncontested that they were the
victinms of a carjacking. Wite s defense was that, sonehow on

that night, at the sane tine he was in the nei ghborhood, soneone
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mat chi ng hi s appearance, also wearing dark shorts and a white T-
shirt, coommtted the crine a short distance away from where Wite
was wal ki ng and supposedly hitched a ride. According to Wite,
that thief then abandoned the stolen car a short distance away
fromthe Livingston Square Mall where he was di scovered. Wite
was asking the jury to believe an amazing coi nci dence, that is,
soneone el se who | ooked like himand was dressed |ike himwas in
need of a car at the sane tinme in the sane nei ghborhood and t hat
person stole the car and abandoned it close to where he was

di scovered in a dunpster. Hi s explanation for being in a
dunpster at the mall was that he had been placed there by unknown
attackers notivated by sone unexpl ai ned purpose. |nstead of
maki ng his story nore believable, his testinmony nmakes it |ess so.
The evidence in this case was overwhel m ngly convincing of guilt.
This is one in which we can say, beyond any reasonabl e doubt,

that had the prosecutor not used the remarks that the appell ant
objected to, and, instead, had sinply recounted the evidence and
t hanked the jurors for their service, the verdict wuld have been
the sane —quilty on all the counts except kidnapping, which the
prosecutor confessed was a “close call.” 1n passing judgnment on
the “cl oseness” of the case, we find that it was not close at

all, and wei ghing the |l ack of closeness with the possi bl e damage
that the prosecutor’s remark may have caused, we hold that the
trial judge was correct in not granting appellant’s request to

adnoni sh the prosecutor.
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In affirmng the conviction, we do not condone the
prosecutor’s ad hom nem comrents. The State’'s license to strike
hard blows in the trial of a crimnal case should not be
interpreted as license to use the respect that the representative
of the State may enjoy with the jurors and conbi ne that respect
wi th an appeal in closing argunment to the community’ s possible
passions and prejudices. Fromtinme to tinme, appellate courts are
unable to find error in what wi sdom condemms. \What Judge Davi s
said in a previous decision for this Court bears repeating:
“[T] he better practice would be to characterize a defendant’s
actions rather than to engage in nanme calling[,]” and, further,
that prosecutors should “refer to the actions of a defendant
rather than resort to epithets, thereby avoi ding the unnecessary
ri sk of overturning any conviction obtained.” Wlker v. State,
121 Md. App. 364, 382, 709 A 2d 177, cert. denied, 351 Md. 5, 715
A 2d 964
(1998) (enphasis in original).

JUDGVENTS AFFI RVED;

COSTS TO BE PAI D BY APPELLANT.

Conccurring Opinion follows next page:

Concurring Opinion by Mylan, J.:
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| concur in the decision of the Court to affirmthe
convictions in this case. | concur, noreover, in the
hol ding of the Court that the trial judge correctly declined
to give the appellant’s requested jury instruction on the
subj ect of character evidence and in that part of the
opi ni on explaining that holding. | also concur in the
hol ding of the Court that the trial judge commtted no error
Wi th respect to closing argunent.

The reason | file a separate concurrence is to
di ssociate nyself fromwhat | believe to be a totally
unnecessary and ill-advised di scussion, all by way of dicta,
with respect to the prosecutor’s closing argunent. 1In ny
j udgnent, there was nothing renotely inproper about the
cl osi ng argunent given by the prosecuting attorney. | think
it a clear mstake for this Court, even by way of dicta, to
suggest that the argunment was in any way | ess than
legitimate. Cdosing argunent is intended to be a robust
forumwhere skilled advocates “slug it out” with all of the
forensic weapons at their disposal. |If appellate courts
begi n second-guessing this aspect of the adversary process
too fastidiously, they will open a Pandora’ s Box with

uni magi nabl e consequences. W wll end up being called upon
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to “blue pencil” every successful argunent that is nade.

| reenphasi ze that the remarks in the majority opinion
are only gratuitous dicta and I hope that whenever they are
quoted, as inevitably they will be, the State hastens to

poi nt out their |ess-than-authoritative status.






