REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1545

Septenber Term 1998

MARTI N CHARLES BOND
V.

PCOLYCYCLE, | NC

Sal non,
Kenney,
Adki ns,

JJ.

Opi ni on by Adkins, J.

Filed: July 7, 1999



This case is an appeal froman order of the Crcuit Court for
Baltinore County issued by the Honorable Norris Byrnes against
Martin Bond, appellant, in favor of PolyCycle Corporation
(Pol yCycle), appellee. The trial court found that Bond
m sappropriated a trade secret and issued an injunction restricting
hi m from di scl osi ng or maki ng use of the technol ogy he devel oped on
behal f of PolyCycle. PolyCycle was al so awarded attorneys’ fees.
Appel lant tinely noted this appeal.

Appel I ant asks us to determ ne whether the trial court erred
in: 1) finding that he violated the Maryl and Uniform Trade Secrets
Act; 2) concluding, without the appropriate finding of fact, that
he wusurped a corporate opportunity; 3) ordering him to pay
appel l ee’ s counsel fees; and 4) placing an unreasonabl e restraint
on his right to free speech.

For the reasons that follow, we perceive no error and affirm

the judgnent of the circuit court.

FACTS
Prior to July 1995, George Brown and Marvin Mrks were
involved in discussions concerning a potential investnent in
Ant aeus Group, Inc. (Antaeus). Later, Brown and Marks approached
appel l ant, an engineer, and asked him to review a technol ogy
patented by Antaeus, which separated toxins frommnedi cal waste. It
was Brown and Marks’s idea that the sanme technol ogy could be used

to renove paint and other adherents from plastic in a way that



woul d be non-destructive to the plastic. In essence, the process
broke the plastic into small pieces and applied a conbi nation of
heat and agitation to break the bond between the paint adherent and
the plastic, w thout changing the physical or chem cal properties
of the plastic. |In exchange for Bond s review of the technol ogy,
Brown and Marks of fered hima share of a proposed joint venture to
license and comercialize the technol ogy.

Appel | ant reviewed the technol ogy and concluded that it had
great econom c potential. As a result, Bond, Brown, and Marks
formed Pol yCycle in 1995 “[t]o engage in the business of designing
and manufacturing equi pnent for use in the separation of adherent
foreign matter fromsolid materials, including the separation of
paint fromplastic resins and providing the use of such equi pnent
as a service to others . . . .” In exchange for a license to use
t he Antaeus process and comon stock in Antaeus, PolyCycle paid
Ant aeus $700, 000 and agreed to pay it future royalties.

Bond was naned the president of Pol yCycle and was responsi bl e
for the daily operations of the conpany. Brown was responsible for
accounting, while Marks performed marketing and consulting
services. It was agreed that no one woul d recei ve conpensation for
his work. Bond estimated that the devel opnent of the technol ogy
would take up to six nonths and cost approximtely $75,000 to
$100, 000.

Bond began to undertake the devel opnent and inprovenent of the
Ant aeus technol ogy. After renting space for the business, and
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pur chasi ng equi prent and supplies, Bond determ ned that the Antaeus
technology was not suitable for PolyCycle’'s needs wthout
nodi fication. One problemw th the existing apparatus was that it
did not recycle the water used in the process. Therefore, Bond
added a hydrocyclone to the machine to recycle the water.
Secondly, to inprove the process, Bond replaced the Vaughan
chopping punp with a Dcon mxing punp. Lastly, Bond nodified the
pressure vessels on the equipnent to further aid the process.

In addition to nodi fying the equi pnment, Bond sought custoners
for PolyCycle. Specifically, Bond targeted the autonobile
i ndustry. When Bond discussed the technology with potential
custoners, he required that they sign a confidentiality agreenent,
whi ch stated that the technol ogy bel onged to Pol yCycl e.

As a result of a delay of nore than two years and costs of
approxi mately $500, 000, neetings were held to review PolyCycle’s
progress. At one of these neetings, Bond requested a salary for
his efforts, but Brown and Marks declined the request, citing
PolyCycle's failure to generate a profit. Bond then consulted with
an attorney and sought assistance in negotiating a conpensation
package. Bond’ s subsequent conpensation denmand upon Pol yCycle
merely resulted in further estrangenent of the parties.

Bond al so sought | egal advice on whether his inprovenents to
the technology were patentable. After conferring with his
attorney, Bond believed that his nodified process was not
sufficiently different fromthe existing technology to warrant a
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pat ent . He testified, however, that he believed based on his
attorneys’ advice, that he was entitled to use any nodifications of
the Antaeus technology for which he was responsible, but that
Pol yCycl e m ght have the right to use his nodifications.

On Septenber 23, 1997, Bond, through counsel, wote to Marks
and Brown and informed themthat he had determ ned that the Antaeus
t echnol ogy was not commercially viable, but that he had devel oped
an alternative technol ogy that he believed was economcally viabl e.
Bond further stated that this alternative technol ogy did not bel ong
to PolyCycle, and contended that it belonged to him The next day,
on Septenber 24, 1997, Bond resigned from Pol yCycle as a director
and officer. \When Bond left, he took all of the technology with
him including conputer files, papers, and records pertaining to
t he technol ogy. In addition to taking the conputer files, he
deleted the files from PolyCycle' s conputers. In response,
Pol yCycl e brought this suit, seeking to conpel the return of, and

restrict the use of, such information.

DI SCUSSI ON

Appel | ant contends that the trial court erred in finding that
he willfully and maliciously violated the MJUTSA. He al so contends
that the court placed an inpermssible prior restraint on his right
to free speech. Appellee asserts that the trial court did not err

inits findings. W agree with appellee.



In reviewng the trial court’s decision on the evidence, this
Court will not reverse unless the decision was clearly erroneous.
See Ml. Rule 8-131(c). Maryland Rule 8-131(c) provides:

When an action has been tried without a jury,
the appellate court will review the case on
both the law and the evidence. It wll not
set aside the judgnent of the trial court on
the evidence unless clearly erroneous, and
will give due regard to the opportunity of the
trial court to judge the credibility of the
W t nesses.

See al so (perations Research, Inc. v. Davidson & Talbird, Inc., 241

Mi. 550, 556 (1966).

l.
Maryl and Trade Secrets Act

The Maryl and Uni form Trade Secrets Act (MJTSA) defines a trade

secret as:

[I]nformation, including a formula, pattern
conpi | ati on, pr ogram devi ce, met hod,
techni que, or process, that:

(1) Derives independent econom c val ue, actual
or potential, from not being generally known
to, and not being readily ascertainable by
proper neans by, other persons who can obtain
econom c value fromits disclosure or use; and
(2) Is the subject of efforts that are
reasonabl e under the circunstances to nmaintain
its secrecy.

Md. Code (1975, 1990 Repl. Vol.), 8 11-1201 of the Commercial Law
Article. The subject matter of a trade secret:
‘may be an industrial secret |like a secret

machi ne, process, or formula, or it my be
i ndustrial know how (an increasingly inportant
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ancillary of patented inventions); it my be
information of any sort; it nmay be an idea of
a scientific nature, or of aliterary nature .
. .. or it may be a slogan or suggestion for a
met hod of advertising; lastly, the subject-
matter may be the product of work, or
expendi ture of noney, or of trial and error,
or the expenditure of tine.’

Space Aero Prods. Co. v. R E Darling Co., 238 Md. 93, 105, cert.
denied, 382 US 843, 86 S. Q. 77 (1965) (quoting Anedee E.
Turner, The Law of Trade Secrets 4 (1962)).

Prior to the enactnent of the MJTSA, the Court of Appeals
adopted the factors for determ ning whether a trade secret exists
as set forth in the Restatenent of Torts. These factors are:

‘(1) the extent to which the information is
known outside of his business; (2) the extent
to which it is known by enpl oyees and others
involved in his business; (3) the extent of
measures taken by himto guard the secrecy of
the information; (4) +the value of the
information to himand to his conpetitors; (5)
t he amount of effort or noney expended by him
in developing the information; [and] (6) the
ease or difficulty with which the information
could be properly acquired or duplicated by
ot hers.’

ld. at 110 (quoting Restatenent of Torts 8 757 cnt. b (1939)).
According to coment b of section 757 of the Restatenent,

‘[a] trade secret may consist of any fornula,
pattern, device or conpilation of information
which is used in one’s business, and which
gives him an opportunity to obtain an
advant age over conpetitors who do not know or
use it. It may be a formula for a chem ca
conpound, a process of manuf act uri ng,
treating, or preserving materials, a pattern
for a machine or other device, or a list of
custoners.’



Optic Gaphics, Inc. v. Agee, 87 Ml. App. 770, 782, cert. deni ed,
324 M. 658 (1991) (quoting Restatenent of Torts 8§ 757 cnt. b
(1939)).

The Maryland statutory definition of a trade secret is
“based on the Restatenent comment,” id. at 784, and we have held
t hat although the Restatenent factors are no |longer a necessary
part of the analysis, the “factors still provide hel pful guidance
to determ ne whether the infornmation in a given case constitutes
‘trade secrets’ within the definition of the statute.” 1d. “To
the extent that the Restatenment presents a narrower view, the
[ MUTSA] pre-enpts that definition.” |Id. at 783.

In the present case, in determ ning whether the information
was a trade secret, the trial court relied on the Restatenent
factors and nmade the follow ng findings:

The extent to which the information is known
out side the business. Well, in this case
Ant aeus went to great lengths to protect the
information it had wwth regard to its process
and the information devel oped by M. Bond as
shown on the Defendant’s Exhibit 19 was known

only to him He thought so nuch of it that he
contacted a patent attorney although nothing

came of it. But because it may not be
patentable, it does not rule it out as a trade
secret. He clearly thought highly of the

i nformati on and sought to protect it.

Anot her factor is the extent to which it
is known by enpl oyees and others involved in
t he busi ness. The evidence that | have is
that he’'s the only one that knows exactly how
to do this. An inference fromthe facts is
that | have heard in this case over the | ast
few days is that there is nore to it than just
adding a different punp, a hydrocycl one and
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two vessels. There is the anmount of water
that is used, there is the anmount of pressure
that should be used, there is the tenperature
of the water, all of th[at] is information
that is known only to M. Bond.

Anot her factor that one would consider is
t he extent of neasures taken by the enpl oyer
to guard the secrecy of the information. M.
Bond, whenever he was discussing wth
potential custonmers the process, nmade certain
that they signed confidential agreenents. He
also told ne that he did not |et anyone know
the full extent of the process, including the
. potential enployer for M. Bond. He
told ne that, and . . . | find as a fact that
[the potential enployer] did not know the
extent of the work done by M. Bond on the
process.

Anot her factor is the value of the
i nformation to t he enpl oyer and hi s
conpetitors. Certainly there is a reasonable
inference that this information is very
val uabl e because again M. Bond went to sone
l engths to protect the conmpany, fromletting
this information out to others wthout a
confidentiality agreenent.

The anount of effort or noney expended by
the enployer in developing the information.
Well, they have spent . . . over half a
mllion dollars, and M. Bond has expended one
third of that. He has al so expended a great
deal of effort, which | said earlier is
probably the prime reason why we find
oursel ves here today.

Anot her factor is the ease or difficulty
with which the information could be properly
acquired or duplicated by others.

So there are six factors, five [of] which
| find are applicable here.

The sixth factor [is] the difficulty with
whi ch information could be properly acquired.
It’s clear that the -equipnment is easily
acquired by others. Wether the process could
be duplicated by others, the evidence is not
fully clear because even as we sit here, and
for good reason, M. Bond never has said
exactly how the process would work . . . .

But there . . . are six factors which |
apply to this process of eval uati ng whet her or
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not the devel opnent of this process equals a
trade secret, and | conclude as a matter of
fact that it does.

Appel | ant contends that the trial court erred in finding this
process to be a trade secret. His argunent has two prongs: 1) the
components of the machine are all available on the open nmarket; and
2) the fundanental concept of breaking plastics into pieces and
applying heated water and agitation is “widely known in the
plastics industry.” W find his argunent flawed.

The availability of conponents in the open market is not
di spositive. In Coca-Cola Bottling Co. of Shreveport, Inc. v.
Coca-Cola Co., 107 F.R D. 288 (D. Del. 1985), the United States
District Court for the District of Delaware anal yzed “one of the
best-kept trade secrets in the world”: the conplete fornmula for
Coca-Cola. 1d. at 289. The court explained that “although nost of
the ingredients are public know edge, the ingredient that gives
Coca-Cola its distinctive taste is a secret conbination of
flavoring oils and ingredients known as ‘Mrchandise 7X.’”7 1d.
(citation omtted). The court further explained that it is the
formula for Merchandise 7X that is tightly guarded. The formula
for Merchandise 7X is only known by two persons within the Coca-
Col a Conpany and the only witten record of the fornmula is kept in
a security vault at the Trust Conpany Bank in Atlanta, Ceorgia,

which can only be opened via a resolution from the Board of

Directors of Coca-Cola. See id.



Al t hough the formula for the Pol yCycle technol ogy may not have
been kept in a | ocked vault, only Bond knows the “secret fornula”
of how snmall to nake the pieces of plastic, how nuch water to use,
the appropriate tenperature of the water, the proper |evel of
agitation to apply, and the length of the agitation process. As
appel l ee correctly points out, “[I]t is those elenents, m xed and
processed precisely in a certain manner, that define the Polycycle
process, just as much as the specific blend of . . . available
i ngredients defines Coca-Cola.” Thus, we reject the first prong of
appel l ant’ s argunent.

Head Ski Co. v. Kam Ski Co., 158 F. Supp. 919 (D. M. 1958),
is helpful in addressing the second prong of appellant’s argunent
that the concept of applying heated water and agitation to pieces
of broken plastic is wdely known. Al t hough Head Ski predates the
enact ment of MJTSA, it is persuasive authority. In this federal
case, Head Ski Co. sought an injunction prohibiting Kam Ski Co.
fromusing a certain manufacturing process for netal skis that the
owners of Kam Ski Co. |earned while enployed at Head Ski Co.

Li ke appellant, Kam Ski Co. argued that the process it used to
manufacture its skis was not Head Ski’s trade secret because the
process, nethods, and materials it used were known and used on the
open market. The court rejected that argunment and expl ai ned that
Kam Ski Co. “overl ooks the fact that a know edge of the particul ar

process, nmethod or material which is nost appropriate to achieve
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the desired result may itself be a trade secret. So may a
know edge of the best conbination of processes, nethods, tools and
materials.” 1d. at 923. The court further reasoned:

Simlarly, although the materials used
are available for purchase by anyone, the
choice of a particular material was dictated
by years of experinenting. Tests of a ski
purchased on the open market would have
di scl osed many of the secrets, if one knew
which tests were inportant. But the qualities
for which one should test the materials are an
i nportant part of the secrets |earned over the
years. Defendants did not buy a Head ski on
the open market and test the materials. They
had learned while working for Head what
materials he wused, and where a test was
necessary they tested material on which they
had been working for Head. . . . ‘It matters
not that the defendants could have gained
their know edge from a study of the expired
patent and the plaintiffs’ publicly marketed
pr oduct . The fact is that they did not.
Instead they gained it fromthe plaintiffs via
the confidential relationship, and in so doing
incurred a duty not to wuse it to the
plaintiffs’ detrinment.’

ld. at 922-23 (quoting Franke v. WItschek, 209 F.2d 493, 495 (2d
Gir. 1953)).

For the sanme reasons enunciated in Head Ski, we reject
appel lant’ s contention that the Pol yCycle technology is not a trade
secret just because there are other technol ogies that utilize the
application of heated water and agitation to broken pieces of
plastic. Appellant’s know edge was not acquired by a general study
of technol ogies available in the market place. Appellant acquired

hi s knowl edge when Marks and Brown offered himthe opportunity to
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participate in the joint venture, and later, when acting as an
agent for PolyCycle, he wutilized PolyCycle’'s funds in the
devel opnent process.

After considering all of the appropriate factors! identified
in the Restatenent, the trial court properly determ ned that the

Pol yCycl e technol ogy constituted a trade secret.

1.
M sappropriation of Trade Secret

Bond’s second contention revolves around the timng of his
resignation from PolyCycle.? Appellant argues that, because he
resigned fromhis position as a director and president of PolyCycle
on Septenber 24, 1997, his subsequent appropriation of the conputer

files, drawi ngs, etc., could not be enjoined because he no | onger

! her factors listed in the Restatenent were al so properly
applied by the trial court. As the trial court observed,
appel l ant took precautions to guard the process to protect the
commercial value associated with it. Further, a significant
anmount of noney was exhausted in devel oping the process. The
| ast factor, the difficulty wwth which the information could be
properly acquired or duplicated, although considered by the
court, was not accorded nuch significance.

2Appel l ant al so contends that the trial court erred in
finding that he usurped a corporate opportunity from Pol yCycl e.
We need not address this argunent because we have found that the
Pol yCycl e process was a trade secret, and an actual or threatened
m sappropriation of a trade secret may be enjoined. See CL § 11-
1202. Section 11-1207 provides, with exceptions, that the MJTSA
constitutes the exclusive renedy for civil clains based on
m sappropriation of trade secrets. Thus, a claimfor usurpation
of a corporate opportunity, if based solely on m sappropriation
of a trade secret, cannot survive once a renedy under the MJTSA
is obtained. See CL § 11-1207(a)-(b)(21)(ii).
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owed a duty to the corporation. Appel lant is m staken. It is
undi sputed that appellant enbarked on the devel opnent of the
recycling technology for the benefit of PolyCycle. As the trial
j udge st at ed:

The only corporate opportunity that Polycycle
has is the comercialization of this process.
Ce When negotiations broke down in
Sept enmber of 1997, M. Bond decided that he
had had enough . . . . On the evening of
Sept enber the 23, prior to resigning, he took
all the work product that he had done in the
preceding two years on inproving this process
fromthe conputer, placed it on a floppy disc,
[sic] then erased it from the conpany
conmputers. He then took the disc [sic] and it
appears every other piece of paper within the
corporation and went down the road with it. .
. . Wiether he did it on the 23'® or the 25,
| don’t find of any nonent in this case, and
that is because what he was appropriating was
the trade secret that | find belonged to the

conpany.
(Enphasi s added).

The trial judge was correct in finding that the date of
appellant’s resignation from his position as an officer was
imaterial, because the recycling technology is the property of
Pol yCycl e. See Honer v. Crown Cork & Seal Co., 155 Md. 66, 78
(1928) (characterizing a trade secret as property of a
cor poration). The property of the corporation could not be
appropriated by Bond sinply because he resigned fromhis position
as a director and officer a day earlier.

Trade secret |aw governs “the owner’s entitlenent to relief

[fron] harm or potential harm caused when his trade secret is
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t aken by m sappropriation.” George J. Al exander, Commercial Torts
85 (2d ed. 1988) (footnote omtted). As the Suprene Court
expl ai ned:

The law . . . protects the holder of a trade
secret against disclosure or wuse when the
know edge is gained, not by the owner’s
volition, but by some ‘inproper neans,’
Restatenment of Torts 8§ 757(a), which nmay
include theft, wretapping, or even aerial
reconnai ssance. A trade secret |aw, however
does not offer protection against discovery by
fair and honest neans, such as by i ndependent
i nvention, accidental disclosure, or by so-
called reverse engineering, that is by
starting wth the known product and worKking
backward to divine the process which aided in
its devel opnent or manufacture.

Kewanee G| Co. v. Bicron Corp., 416 U. S. 470, 475-76, 94 S. C
1879, 1883 (1974).
Under the MJUTSA, m sappropriation of a trade secret includes:
(1) Acquisition of a trade secret of another
by a person who knows or has reason to know
that the trade secret was acquired by inproper
neans; or
(2) Disclosure or use of a trade secret of
anot her wi thout express or inplied consent by
a person who:
(1) wused inproper nmeans to acquire
know edge of the trade secret;
See CL § 11-1201(c); see also Dianond v. T. Rowe Price Assocs., 852
F. Supp. 372, 412 (D. Md. 1994) (holding that, “In order to qualify
as m sappropriation under MUTSA, one nust either acquire the trade
secret by inproper neans or disclose the trade secret wthout
express or inplied consent.”). Appel lant did not have either

express or inplied consent to disclose PolyCycle s process, or
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authority to abscond with PolyCycle’s trade secret and use it for
his own benefit after he resigned. A trade secret “constitute[s]
a part of the assets . . .” of a corporation and as “property of
the . . . Corporation, . . . [no] unauthorized person, firm or
corporation has any right to make use of them” Honer, 155 MI. at
78-79. Wthout authority from PolyCycle, appellant’s taking of its
conmputer files relating to the process constituted a theft, and
t herefore a m sappropriation under CL § 11-1201. See CL § 11-
1201(b).

Moreover, “[a]s a general rule, a former enployee is obligated
not to disclose or use the confidential information acquired during
his enpl oynent.” Al exander, supra, at 102-03; see also Maryl and
Metals, Inc. v. Metzner, 282 M. 31, 38 (1978); Inflight
Newspapers, Inc. v. Magazines In-Flight LLC, 990 F. Supp. 119, 137
(E.D.N. Y. 1997); Restatenent (Second) of Agency 8§ 396(b) (1994).°3

Accordingly, the trial court did not err in failing to find a

3The Restatenent (Second) of Agency § 396(b) provides in

pertinent part:
Usi ng Confidential Information After
Term nati on of Agency.
Unl ess ot herwi se agreed, after the
term nation of the agency, the agent: :
(b) has a duty to the principal not to use or
to disclose to third persons, on his own
account or on account of others, in
conpetition with the principal or to his
injury, trade secrets, witten |ists of
names, or other simlar confidential matters
given to himonly for the principal’s use or
acquired by the agent in violation of duty.
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specific date of resignation. In light of the trial court’s
determnation that the technology was a trade secret, know edge of
which Bond acquired while enployed at PolyCycle, his date of

resignation is not material.

L1l
Attorneys’ Fees

Appel I ant next contends that the trial judge erred in finding
that he willfully and maliciously violated the MJUTSA. In an action
involving trade secret msappropriation, the court my award
attorneys’ fees to the prevailing party if the m sappropriation was
wllful and malicious. Section 11-1204 of the Commercial Law
Article provides:

The court may award reasonable attorney's fees
to the prevailing party if:

(1) Aclaimof msappropriation is nmade in
bad faith

(2) Anotionto termnate an injunction is
made or resisted in bad faith; or

(3) WIlful and malicious m sappropriation
exi sts.

At the conclusion of a hearing on July 10, 1998, the trial
j udge signed an order stating his finding that:

M. Bond's taking of the trade secrets of
Pol yCycl e Corporation, coupled wth his
intentional acts of deleting all of the files
from Pol yCycle’s conputers and his taking of
the PolyCycle files and records was wllfu
and malicious and neets the standards of
[ section 11-1204]

Appel I ant challenges this finding in two respects. First, he
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argues that he was entitled to take the technol ogy with hi mwhen he
resigned. We rejected this argunment in Sections | and Il of this
opi nion. Second, appellant argues that, because he acted on the
good faith advice of his counsel, he was not acting willfully and
mal i ci ously.

We first observe that appellant did not nerely take his
know edge of the technology with him Rat her, he intentionally
deleted the information from Pol yCycle’s conputers and renoved al
traces of the technology from PolyCycle s offices. It is this
|atter act that substantiates the trial judge's finding of wllful
and mal i ci ous conduct.

This Court discussed willful conduct in Pacific Mrtgage and
I nv. Group, Ltd. v. Horn, 100 M. App. 311 (1994). There, a
borrower filed an action against a |lender for an alleged violation
of the law pertaining to charging points for a |loan. The |ender
argued that its actions were not willful because it did not realize
that the | oan was governed by a statute. As a result, it argued
that it could not have violated a known |egal duty. In our
di scussion, we defined “wllfully” as foll ows:

In a civil action, the word [willfully]
often denotes an act which is intentional, or
knowi ng, or voluntary, as distinguished from
acci dent al . But when used in a crimnal
context it generally neans an act done with a
bad purpose; wthout justifiable excuse;
stubbornly, obstinately, perversely. The word
is al so enployed to characterize a thing done

wi t hout ground for believing it is lawful or
conduct marked by a carel ess disregard whet her
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or not one has the right so to act.
ld. at 332-33 (citing Black’s Law Dictionary 1600 (6'" ed. 1990)).
We found that the lender willfully violated a statute and reasoned:

Pacific does not dispute the fact that it

intentionally, knowingly and voluntarily
charged points on this loan; it admts it and
argues it was proper. We earlier held that

state law was not preenpted as to this | oan.
Therefore, by charging points on the | oan,
Pacific violated 8§ 12-306(d) [ of t he
Commercial Law Article], which provides that a
| ender ‘may not contract for, charge, or
receive interest in advance . . . .’ Pacific
did not accidently charge points on this | oan;
it intentionally, know ngly, and voluntarily
charged points. Thus, Pacific acted
willfully.
ld. at 333.

In the present case, it is undisputed that appellant took
files from Pol yCycle and deleted files fromits conputers. This
act was knowi ng, voluntary, and intentional. As made clear in
Pacific, it matters not that appellant believed that he was
entitled to take the technol ogy. Thus, we conclude that appell ant
acted wllfully.

Qur next inquiry is whether appellant’s actions were
mal i ci ous. Malice is “the intentional doing of a wongful act
wi thout |egal justification or excuse. An act is malicious if it
is done know ngly and deliberately, for an inproper notive and
wi thout legal justification.” Elliott v. Kupferman, 58 M. App
510, 526 (1984). The purpose of the alleged malicious act nust be

to deliberately cause harmor injury. See Henderson v. Mryl and
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Nat’'| Bank, 278 Mi. 514, 519 (1976).

Again, our focus is not on appellant’s taking of property, but
on the deletion of the files from PolyCycle' s conputers. The
del etion of the conputer files could have no other effect than to
strip PolyCycle of inportant information regarding the technol ogy.
This act intentionally, willfully, and purposefully harns Pol yCycle

by interfering with or preventing its continuing with its stated

cor porate purpose. Judge Byrnes found that actual nmalice was
present:

THE COURT: There was all the ill will you
coul d ever hope for.

[ DEFENSE COUNSEL]: | don’t know about
t hat .

THE COURT: | do. | sat here and took
testinmony so | can tell you he had ill wll
toward them So the record is clear, M. Bond
had ill wll -- . . . toward PolyCycle, to his
partners. . . . He had ill wll. He was nmad

at them he was angry with them because he
t hought they were treating himunfairly.

Upon our review of the record, we cannot find that this
finding was clearly erroneous.

An attorney’s advice may be relevant to a determ nation of a
person’s malicious intent. See Brashears v. Collison, 207 Ml. 339,
350 (1955); see also VF Corp. v. Wexham Aviation Corp., 350 M.
693, 713-14 (1998); Derby v. Jenkins, 32 Mi. App. 386, 391 (1976)
(holding that reliance on an attorney’'s advice may, in a civi
action, negate w ongdoi ng where the advice has been based on a full

di scl osure of the relevant facts). Bond s attorneys, however, did
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not advise himthat he had the right to delete the technol ogica
i nformation from Pol yCycle’s conputers. Rather, as Bond adm tted,
his attorneys advised him that he and Pol yCycle m ght both have
rights to use the technol ogy. Such advice cannot justify or
mtigate Bond’ s unilateral, surreptitious, and unauthorized renoval
of the information from Pol yCycle’s conputers.

We hold that the award of attorneys’ fees was proper.

| V.
Ri ght to Free Speech

Appel I ant al so chall enges the validity of Judge Byrnes’'s order
on constitutional First Amendnent grounds. He argues that the
order constitutes an inpermssible prior restraint, which
interferes with his First Arendnent right to free speech under the
United States Constitution. Specifically, he contends that the
order “constitutes a tinme restriction on [his] ability to
communi cate with others concerning the technology.” As a result,
he asserts that the order is “facially unconstitutional as it is
overbroad and inperm ssible.”

We decline to address this issue. As appellant acknow edged
at oral argument, this constitutional challenge was not raised
below. Thus, it will not be decided by this Court. See MI. Rule
8-131; Mayor of Baltinmore v. Denbo, Inc., 123 M. App. 527, 544
(1998) (declining to address a First Amendnent constitutional issue

that was not raised in the lower court); Hall v. State, 22 Ml. App.
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240, 245-46 (1974) (declining to address a constitutional issue

raised for the first tinme on appeal).

V.
Appel | ee’ s Request for Attorneys’ Fees

Lastly, PolyCycle requests an award of attorneys’ fees for the
expenses incurred in successfully defending this appeal. Appellee
argues that the statutory renmedy of section 11-1204 of the
Commercial Law Article is not limted to the trial court level. W
agr ee.

Where one is found to have wllfully and nmaliciously
m sappropriated a trade secret from another, section 11-1204 all ows
the injured party to be awarded attorneys’ fees incurred in
redressing that violation. Pol yCycle not only incurred |Iegal
expenses at the trial level, but also during this appeal.

In Commercial Union Ins. Co. v. Porter Hayden Co., 116 M.
App. 605, cert. denied, 348 Md. 205 (1997), this Court analyzed a
party’s request for attorneys’ fees incurred in a contested
I nsurance coverage case. W held that the insured was entitled to
appellate litigation fees and explained that “[n]one of the case
| aw establishing the entitlenent of an insured to the attorneys
fees incurred in establishing coverage suggests any distinction
between litigation at the trial level and litigation at the
appell ate level.” ld. at 714. Further, we stated that, wth

regard to contested coverage clains, the entitlenent of attorneys’
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fees is not to be neasured “on an inning-by-inning basis, but only
at the end of the entire gane. For the nonment at |east, the filing
by the Court of this opinion is the end of the game and [ Pol yCycl €]
has energed as the prevailing party.” Id. at 715. The attorneys’
fees and expenses PolyCycle incurred in connection with this
litigation were directly related to Bond's willful and malicious
conduct . Accordingly, we find that PolyCycle is entitled to
reasonabl e attorneys’ fees and remand the case to the trial court
so that it may determne and assess those fees and expenses
i ncurred by Pol yCycle during the proceedings with this Court. See
Nolt v. United States Fidelity and Guar. Co., 329 M. 52, 68
(1993).

JUDGVMENT AFFI RVED, CASE
REMANDED TO THE ClI RCU T COURT
FOR  BALTIMORE  COUNTY  FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI Nl ON; COSTS TO BE
PAI D BY APPELLANT.
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