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Appel  ant was found guilty by a jury in the Grcuit Court for
Baltinmore Gty of possession of cocaine and rel ated offenses. The
of fenses were nerged, and appellant was sentenced as a second
of fender to ten years of inprisonnment wthout parole. This appeal
foll owed and presents the foll ow ng questi ons:

1. Did the trial court err in denying the
appellant’s notion to suppress?

2. Did the State fail to establish that the
appellant could be sentenced as a
subsequent of f ender?
We answer “no” to both of these questions.
Fact s
On March 21, 1997, officers of the Baltinmore Cty Police
Department executed a search and seizure warrant at 2955 difton
Avenue in Baltinore. Oficer Chris Chevron testified that after
the door to the residence was kicked in he went to the second
floor. There, he discovered appellant Andre Sutton “sitting on the
toilet in the bathroomw th his clothing down around his knees.”
Oficers handcuffed Sutton and pulled his pants up. They then
conducted a “quick cursory search of the Defendant’s person
for weapons only,” and did not find any weapons at that tinme. The
police recovered $1,760.00 in currency from Sutton’s left pants

pocket.! Sutton told the police that he had worked for this noney.

IAt trial, Detective Mke Wlhelmtestified that he recovered
this nmoney from Sutton after Sutton was brought downstairs to the
first floor. During the suppression hearing, Sutton testified that
t he noney was recovered from hi mwhen police searched hi moutside
of the bathroomon the second floor of the residence. Sutton was

(continued. . .)



As O ficer Chevron continued to search the second floor, he |ocated
in the front bedroom “various enpty packag[es] used for controlled
and dangerous substances, in addition to a snmall revolver silver in
color with black tape around the handle.” In addition, testinony
at trial revealed that docunents with Sutton’s nane thereon and a
“one dollar bill folded up that contain[ed] a white powder
subst ance” were al so found.

Meanwhi l e, Sutton was taken downstairs, where he was again
searched. Inside the crotch area of Sutton’s pants, Detective M ke
W | hel m di scovered a plastic bag containing 36 zip-lock bags of
cocai ne. 2

During the suppression hearing in this case, Sutton was the
only person to testify. He admtted that police seized the
$1,760.00 in currency fromhis pants pocket, and naintai ned that he
wor ked for and saved that noney. Sutton testified that the cocai ne
was not found on his person, but that the police “showed” him a
plastic bag (containing cocaine) and “said this is yours.”
Sutton’s suppression notion was denied. A jury subsequently found
Sutton guilty of possession of cocaine base with the intent to

distribute it and possession of cocai ne base.

(...continued)
the only person to testify at the hearing.

W are bewildered as to how the police overlooked this
evi dence when they raised Sutton’s pants after discovering himin
t he bat hroom This seemng inpossibility was not raised or
expl ai ned at the hearing or during trial.
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Di scussi on

| . St andard of Revi ew

In reviewing the denial of a notion to suppress, this Court

| ooks to the facts adduced at the suppression hearing which are

nost favorable to the State as the prevailing party. In Re:
Patrick Y, 124 M. App. 604, 608-09, 723 A 2d 523 (1999). “In
determ ning whether the denial of a notion to suppress . . . is

correct, the appellate court |ooks to the record of the suppression
hearing, and does not consider the record of the trial itself.”
Trusty v. State, 308 M. 658, 670, 521 A 2d 749 (1987). In
considering that evidence, great deference is extended to the fact-
finding of the suppression hearing judge with respect to wei ghing
credibility and determining first-level facts. Wen conflicting
evidence is presented, this Court accepts the facts found by the
hearing judge, unless clearly erroneous. See Riddick v. State, 319
Md. 180, 183, 571 A 2d 1239 (1990); Perkins v. State, 83 M. App.
341, 346-47, 574 A. 2d 356 (1990).

“When the question is whether a constitutional right . . . has
been violated, we nmake our own independent constitutional
appraisal. W nmake the appraisal by reviewing the | aw and appl yi ng
it to the peculiar facts of the particular case.” R ddick, 319 M.
at 183, 571 A 2d 1239; see also Ganble v. State, 318 Ml. 120, 128,

567 A 2d 95 (1989); State v. Wlson, 279 M. 189, 202, 367 A 2d



1223 (1977); West v. State, 124 M. App. 147, 155, 720 A. 2d 1253
(1998); Walker v. State, 12 Ml. App. 684, 695, 280 A 2d 260 (1971).

I I. Suppression Hearing

The suppression hearing in this case was appal lingly devoid of
subst ance. VWile we are relatively certain that the hearing
i nvol ved a notion to suppress, at no point before, during, or at
the conclusion of the hearing did either party or the judge
identify the specific evidence sought to be suppressed. The scant
testinony presented at the hearing established that noney and drugs
were seized, but the court’s findings and conclusions do not
provide this Court wth insight as to which evidence the court’s
ruling addressed. Thus, we are left to our own devices to discern
froma Spartan record whether the denial of the general “notion to
suppress” was proper.?3

The parties stipulated that the police had a search warrant
when they entered the prem ses. In addition, Sutton did not

contest the propriety of the search of the prem ses or the seizure

Al though we refer to a “notion to suppress,” we note that
such a notion was never actually nmade to the court. Def ense
counsel raised a general objection to the search and seizure
warrant, to which the judge responded, “Wiy don't we, since the
hour is late today, you want to knock that out? W can do it by
way of a suppression hearing now?” Defense counsel stated: “Ckay.”
Shortly thereafter, defense counsel advised his client, “You
understand, we’'re having now a notion to suppress, do you
understand that?” During closing argunments, neither the State nor
defense counsel referred to suppressing evidence; rather, the
argunents focused on the propriety of the search and the search
warrant. At the conclusion of the hearing, the trial judge stated,
“I"'’'mnot inclined to grant the notion. The notion is denied.”
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of any evidence therein.* Thus, the sole question before the court
during the suppression hearing was whether the police lawully
searched and sei zed evidence from Sutton’s person

Al t hough no nention was nade as to what evi dence Sutton wanted
suppressed, we give himthe benefit of the doubt that he wanted the
court to suppress all evidence seized by police during the
chal | enged search. Sutton’s testinony established that two types
of evidence were seized: noney and drugs. The prosecutor provided
further details in her questions on cross-exam nation: $1,760.00
and 36 zip-lock bags containing cocaine were seized. As wll
becone pellucid throughout this opinion, the State presented no
warrant or w tnesses and introduced no evidence; only the defendant
testified at the hearing.

I[Il. Motion to Suppress as to the Cocai ne

First, we address the court’s denial of the notion to suppress
as to the cocaine. Sutton testified that the cocai ne was not his,
and was not seized fromhis person. Specifically, defense counsel
asked Sutton whet her he was “ever confronted with any drugs” during

the encounter with police. Sutton responded that “one officer |ike

“As to the search of the prem ses, defense counsel conceded
prior to the hearing: “[Clertainly there’s no standing as far as
a search and seizure warrant of the house is concerned . . . .~
In addition, counsel admtted that “[t]here is a warrant for the

house, ny client, | don’t believe that he has any standi ng anyway.
He doesn’'t live there. And |1've reviewed it and it |ooks I|ike
there’s probable cause.” At the conclusion of the hearing, counsel

stated that “he [the defendant] has standing to object to the
search of his person, not the rest of the house, but of him”
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just came out of his pocket with sone —with a plastic bag and
showed [it] to ne and said this is yours. | said, no, that’s not
mne’s, and before | could say that, he banged ne in ny nouth .

.” The state presented no witnesses or evidence to contradict
Sutton.®> Therefore, the only testinony at the hearing established
that the cocaine was not seized from the defendant’s person.
Considering the evidence in the |ight nost favorable to the State,
we infer that the cocaine was discovered and seized el sewhere on
the prem ses. As we discussed, the defendant did not contest the
search of the premses. Therefore, the cocaine was not properly
the subject of the suppression notion, which was |imted to the
search of his person. Accordi ngly, the cocaine should not have
been suppressed, as there was no notion before the court to
suppress itens seized froma search of the premses.® W find that

the denial of the notion to suppress as to the cocai ne was proper.”’

The court did not make any explicit credibility
determ nati ons, presunmably because no testinony or other evidence
contradicted Sutton. To the extent that the court discredited
Sutton by surmsing what the State’ s evidence woul d have been, had
it presented any, we find that such a determ nation would be an

abuse of discretion. (The court stated, “I’m presum ng that the
testinony of the State’s witnesses will be to the contrary.”) W
w |l assune, however, that the court did not credit and rely on

this imaginary testinony in denying the notion to suppress.

0On appeal, appellant couches his argunent in terns of “the
motion to suppress the fruits of the search.” As we have
di scussed, Sutton’s testinony that the cocaine was not on his
person established that the cocaine was not a fruit of the search.

"For the purposes of this appeal, we do not consider whether
(continued. . .)



| V. Mbtion to Suppress as to the Money

Next, we address the court’s denial of the notion to suppress
as to the noney discovered on Sutton’s person. W wll defer to
the court’s findings of fact unless clearly erroneous. At the
concl usi on of the suppression hearing, the court held:

el |, I bel i eve t hat under t he
ci rcunstances, the police had the right to
enter the bathroomto find out whether CDS was
being destroyed and wupon finding soneone
there, to search them

Now, | don’t have any evi dence before ne
that they found anything when they searched
hi m because the only evidence | have before
me is your client’s testinony that they didn't
find anything. |’m presumng that the
testinmony of the State’s witnesses will be to
the contrary. But, under those circunstances,
|’m not inclined to grant the notion. The
notion is deni ed.

The court did recognize that “the only evidence” it had before
it was Sutton’s testinony. The court’s only factual finding, that
there was no evidence before it that the police “found anything
when they searched” Sutton, was clearly erroneous, however, as to
t he noney. | ndeed, the only evidence before the court at the
hearing, which cane from the defendant hinself, established just
t he opposite. Sutton admtted that the police found and seized
noney ($1, 760.00) from his pants pocket, which he maintained was

the only evidence the police discovered and/or seized from his

(...continued)
the cocaine could have been kept out of evidence on other
evidentiary grounds at trial.



person as a result of conducting the search. Accordingly, we wll
not defer to the trial court’s erroneous factual finding.

W are thus left to consider the |egal argunments nade by
counsel regarding the validity of the search warrant. Because the
guestion here is whether Sutton’s constitutional rights were
violated, our task is to “make our own independent constitutional
appraisal” by “reviewng the law and applying it to the peculiar
facts of the particular case.” R ddick v. State, 319 Mi. 180, 183,
571 A .2d 1239 (1990). We find ourselves in a predicament simlar
to that of the Court of Appeals in Wggins v. State, 315 Ml. 232,
250 n. 8, 554 A 2d 356 (1989): “our independent constitutional
appraisal of the trial judge's denial of the notion to suppress .

is drastically hindered by the woeful inadequacy of the record
of the hearing on the notion. A thorough w nnowi ng of the
transcript of the hearing produces mainly chaff and very little
seed.” Indeed, “[a]s we undertake our independent constitutional
appraisal, we note initially the dearth of any findings of first-
| evel fact, fact finding of the type to which we would ordinarily
extend great deference.” Perkins, 83 MI. App. at 347, 574 A 2d 356
(1990) .

At the hearing, the State contended that the warrant was
broad, as it authorized a search of ®“any persons and property
| ocated in” the prem ses. Defense counsel argued that the search

of Sutton’s person was inproper because the warrant was narrow, it



only authorized police to search the listed prem ses and, “if [in
the] execution of this warrant, there are found persons and they
are engaged in the commssion of a crine, [to] arrest those so

participating.”

On appeal, appellant asserts the opposite argunent: t he
search warrant anounted to a “general warrant,” which 1is
“constitutionally prohibited.” This is in line with the State’s

contention at the suppression hearing, that the warrant authorized
a search of “any person” found in the premses.® It was this
directive that the appellant clains, on appeal, to be a genera
war r ant . As we discuss bel ow, gener al warrants are
unconstitutional because they are overly broad and thus violate the

Fourth Amendnent’s particularity requirenent.?®

8Nei ther the State nor appellant appears to have recognized
the significance of this distinction at the hearing. Rather, each
casually referred to the |anguage of the warrant during closing
argunent, apparently oblivious to the fact that the |anguage
related by the parties contained crucial differences. Because the
argunents raised by counsel were not nmerely alternative
interpretations of the sane | anguage, these differences anounted to
nmore than just semantics. W sinply note that the parties’
nonchalant recitations of the warrant’s |anguage reveal a
difference that could have been dispositive on this issue at the
heari ng.

°Because appellant did not nake a “general warrant” argunent

bel ow (and instead argued the opposite), the argunent does not
appear to be preserved for appeal. However, one interpretation of
def ense counsel’s argunent at the hearing is that he was actually
reciting the underlying requirenents for a general warrant to be
valid: that there be probable cause to believe that all persons
present in the place to be searched are connected with the crim nal
activity. If that was the case, appellant’s argunents at the
(continued. . .)



The starting point for our analysis would ordinarily be to
exam ne the language of the warrant to determ ne whether it
aut hori zed a search of prem ses only or a search of “any persons
and property located in” the prem ses. Unfortunately, in keeping
with the general thenme of this case, the warrant was inexplicably
not introduced into evidence. Nor was the affidavit for the
warrant. Nor was the application for the warrant. Thus, we are
asked to review the trial court’s findings with respect to the
propriety of a search warrant, which turns on the specific |anguage
used, even though we do not know what the warrant said. Cearly,
w thout the ability to review the warrant or even testinony as to
its | anguage, such a review is sinply inpossible.

W will, however, briefly discuss the potential anal yses that
could have resolved these issues at the suppression hearing to
provi de gui dance for subsequent heari ngs wth simlar
circunstances. W note at the outset that regardl ess of whether

appel l ant contends that the warrant was too broad or too specific,

(...continued)
hearing and on appeal are consistent and the general warrant
argunent i s preserved.

W note that this does not appear to be what defense counsel
at the hearing was arguing, as he only indicated that the police
could arrest, not search, persons conmtting a crime on the
prem ses (which in any event police do not need a warrant to do).
Such an argunent has little to do with general warrants, which
focus on searches. The probable interpretation of defense
counsel’s comment is that he failed to raise the “general warrant”
issue at all, even though the State’s recital of the warrant’s
| anguage raised the ultimte “red flag.” Nevertheless, we wll
address the issue in the interest of conpleteness.

10



and regardl ess of whether the noney shoul d have been suppressed, we
find that any error was harm ess beyond a reasonabl e doubt, as it
was nmerely curul ative evidence in light of the 36 bags of cocai ne
t hat were not subject to the suppression notion. See Dorsey v.
State, 276 Md. 638, 350 A 2d 665 (1976).

A “general” warrant, also referred to as an “open ended” or
“all persons present” warrant, violates the Fourth Amendnent
directive that “no Warrants shall issue, but upon probabl e cause

and particularly describing the place to be searched, and the
persons or things to be seized.” See, e.g., Salnon v. State, 2 M.
App. 513, 235 A . 2d 758 (1967). Appellant’s reliance on Ybarra v.
Il1linois, 444 U. S. 85, 92 n.4, 100 S. C. 338 (1979), to support
his contention that the warrant in this case was an
unconstitutional general warrant is m splaced. The warrant in
Ybarra authorized the search of a tavern and its bartender for
drugs and nmade no nention of other patrons present. Thus, the
Court refused to uphold the search of Ybarra and other patrons,
noting that the warrant did not authorize such a search. The Court
specifically excluded situations such as the one in this case from
its analysis, however, and “seened to indicate there is no inherent
defect in [an ‘all persons’ warrant] if issued on sufficient
grounds.” 2 W LaFave, Search & Seizure, 8§ 4.5(e) at 547 n. 129
(1996); see also State v. Kinney, 83 Chio St. 3d 85, 91, 698 N E. 2d

49, 54 (1998); People v. Johnson, 805 P.2d 1156, 1159 (Col o. App.
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1990). Indeed, the Court left open the possibility that a warrant
aut hori zing the search of unnaned persons in a nanmed place woul d be

constitutional if there was “probabl e cause to believe that persons

who will be in the place at the tinme of the search will be in
possession of illegal drugs.” Ybarra, 444 U S. at 92 n.4, 100 S
Ct. 338.

In Frey v. State, 3 Ml. App. 38, 46, 237 A 2d 774 (1967), this
Court said, through Chief Judge Robert C. Muirphy:

A general warrant, broadly defined, is
one which fails to sufficiently specify the
pl ace or person to be searched or the things
to be seized, and is illegal since, in effect,
it authorizes a random or blanket search in
the discretion of the police in violation of
t he Fourth Amendnent to t he Feder al
Constitution, Article 26 of the Maryland
Decl aration of Rights, and Section 551 of
Article 27 of the Maryland Code (1967 Repl
Vol.), all of which require that search
warrants particularly describe the place to be
searched and the things to be seized, so as to
prevent the search of one place, or the
seizure of one thing, wunder a warrant
aut hori zing search of another place, or the
sei zure of another thing.

ld. at 46 (citing Stanford v. Texas, 379 U S. 476, 85 S.C. 506
(1965); Salnon, 2 Md. App. 513, 235 A 2d 758).

Maryl and recogni zes the general invalidity of overly broad
search warrants, but has not yet explicitly ruled on the validity
of “all persons present” clauses in search warrants. Al t hough
several cases in Maryland involve “all persons” clauses in search

warrants, those cases do not address the issue presented in this

12



case. Instead, the ®“all persons” language is qualified by a
directive to police to search all persons discovered in the place
to be searched who are participating in crimnal activity on the
prem ses. See, e.g., Tucker v. State, 244 M. 488, 224 A 2d 111
(1966); Giffin v. State, 232 MI. 389, 194 A 2d 80 (1963); I|annone
v. State, 10 Md. App. 81, 267 A 2d 812 (1970); Salnon v. State, 2
Ml. App. 513, 235 A .2d 758 (1967). Unlike the issue in this case,
police in those cases were not given a “general” directive to
search “all persons” found at the nanmed |ocation. As our
di scussion wll nmake clear, this distinction is significant.

The only Maryl and case that is relatively on point is Haley v.
State, 7 M. App. 18, 253 A 2d 424 (1969), in which this Court
consi dered a search warrant authorizing police to “search the body
or bodies of any person or persons found” within the described
prem ses. However, Haley was decided in reliance on Sal non, supra,
where the search warrant at issue authorized police to search
“those who, though not nanmed or described in the warrant, are
commtting a crine in the presence of the officers.” Salnon, 2 M.
App. at 520, 235 A 2d 758. This was not the |anguage of the
warrant at issue in Haley, nor is it the |l anguage of the warrant in
the case sub judice. Thus, Maryland has not squarely addressed the
i ssue before us in this case, and certainly has not done so in

recent years.
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The prevailing view in other jurisdictions is that such
warrants are not per se unconstitutional so long as there exists a
“sufficient nexus anong the crimnal activity, the place of the
activity, and the persons in the place to establish probable
cause.”® People v. Johnson, 805 P.2d 1156, 1159 (Colo. C. App
1990); see also State v. DeSinone, 60 NJ. 319, 288 A 2d 849
(1972).

In State v. DeSinobne, which contains one of the first
di scussions of this issue, the Suprene Court of New Jersey
considered a warrant issued to search a described car and “all
persons found therein” for ganbling paraphernalia. 60 N J. 319,
288 A 2d 849. The court determined that “[o]n principle, the
sufficiency of a warrant to search persons identified only by their
presence at a specified place should depend upon the facts.” 60
N.J. at 321. The court upheld the warrant, stating:

[With regard to the Fourth Anmendnent

demand for specificity as to the subject to be
searched, there is none of the vice of a

general warrant if the individual is thus
identified by physical nexus to the on-going
crimnal event itself. . . . So long as there

is good reason to suspect or believe that
anyone present at the anticipated scene wll
probably be a participant, presence becones
the descriptive fact satisfying the aimof the
Fourth Amendnent. The evil of the genera
warrant is thereby negated. To insist
nonet hel ess that the individual be otherw se

1Al t hough we undertake a cursory survey of ot her
jurisdictions’ views on the validity of “all persons” warrants, we
do not purport to settle the issue for Maryland in this case.

14



descri bed when circunstances will not permt
it, would sinply deny governnent a needed
power to deal with crinme, wthout advancing
the interest the Arendnent was neant to serve.

DeSi nrone, 60 N.J. 319, 322, 288 A 2d 849 (1972).

“Most of the decisions either upholding or striking down
particular warrants of the DeSinone variety conform at least in
terms of the result reached, to the analysis of that case.” 2 W
LaFave, Search & Seizure, 8 4.5(e) at 547-48. According to LaFave,
“[u] nquestionably, the DeSinone rationale is correct.” 1d. at 546.
LaFave further clarifies the issue as foll ows:

[ T] he question is whether there is sufficient

particularity in the probable cause sense,

that is, whether the information supplied the
magi strate supports the conclusion that it is
probabl e anyone in the described place when
the warrant is executed is involved in the
crimnal activity in such a way as to have
evi dence thereof on his person. If the
evi dence tendered to the magi strate supports
such a conclusion, then the search-all-

persons-present warrant i s unobjectionable.

| d. at 547.

Qur review of cases in other jurisdictions reveals that courts
are nore likely to uphold warrants authorizing the search of
prem ses and all persons present when the place to be searched is
a private residence and when police have probabl e cause to believe

that drug dealing activity is taking place therein. See, e.g.

Yl'n State v. Kinney, the Suprene Court of GChio pointed out
that “a search for illegal drugs is nore |likely to support a search
of all persons than a search for evidence of many other crines.”

(continued. . .)
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Morton v. Virginia, 16 Va. App. 946, 434 S E 2d 890 (1993)
(information in search warrant affidavit regarding drug use and
distribution in apartnent justified search of all persons present
when warrant was executed); Commonwealth v. Gaciani, 381 Pa.
Super. 626, 554 A 2d 560 (1989) (a sufficient nexus existed between
suspected distribution of cocaine, private residence, and persons
to be searched to justify warrant authorizing search of all persons
present at residence); Commonweal th v. Heidel berg, 369 Pa. Super.
398, 535 A 2d 611 (1987) (warrant to search all persons present at
def endant’ s apartnent was supported by probable cause to believe
t hat anyone at the residence on the night in question would be
involved in illegal drug-related activities); Commonwealth v.
Smth, 370 Mass. 335, 348 N E 2d 101 (1976) (search warrant for
apartnment and “any person present” was valid, as informant’s
informati on was that occupants were selling drugs and that there
was a reqgqular traffic of persons entering to nake purchases)

People v. Easterbrook, 43 App. Dv. 2d 719, 350 N Y.S 2d 442
(1973), aff'd, 35 N Y.2d 913, 364 N Y.S. 2d 899, 324 N E 2d 367
(1979) (where affidavit supporting warrant alleged that heroin was

used and sold in an apartnent, crimnal activity was of such a

(...continued)

83 hio St. 3d 85, 91, 698 N E 2d 49 (1998). Thus, cases involving
a “drug trafficking residence” differ from other cases, as
“probabl e cause would not |ikely support the search of all persons
on a premses if police were | ooking for stolen objects that were
not easily concealed or transported.” |Id.

16



nature and the premses so limted that it was |likely everyone
present was party to the offense).

| ndeed, courts seemto recognize that an “*all persons’ search
of adwelling is far less likely to entrap the innocent than one of
a public or sem-public establishnent.” State v. Doyle, 918 P.2d
141, 143 (Utah C. App. 1996). “Cdearly, probable cause wll nore
likely exist to support the search of all persons within a private
residence than it will for a search of all persons in a place open
to the public. . . . Accordingly, courts have tended to follow the
rule, ‘The nore public a place, the less likely a search of al
persons will be sustained.”” Kinney, 83 Chio St. 3d at 91, 698
N.E.2d 49 (citing 1 R ngel, Searches & Seizures, Arrests and
Confessions (1988) 5-48, Section 5.6(e)). Thus, when the “all
persons” warrant involves the search of a public place, such as a
bar or a gas station, courts have generally not found probable
cause to believe that all persons present in the establishnment are
involved in the crimnal activity. See, e.g., State v. Robinson,
371 NW2d 624 (Mnn. C. App. 1985) (warrant authorizing drug
search of a legally-operating bar and all persons present therein,
executed during normal operating hours when fifty to eighty patrons
were present, was struck down); State v. Sinms, 75 N.J. 337, 382
A 2d 638 (1978) (warrant authorizing search of service station and
all persons found there void as to search of persons); State v.

Riggins, 138 N. J.Super. 497, 351 A 2d 406 (1976) (warrant

17



aut hori zing search of all persons present in a public tavern was
void as a general warrant as to patron searched); WIlson v. State,
136 Ga. App. 70, 221 S.E.2d 62 (1975) (search warrant for bar and
“all persons on the premses” void as a general warrant and di d not
al | ow search of custoner at bar); People v. N eves, 36 N Y.2d 396,
369 N.Y.S. 2d 50, 330 N.E 2d 26 (1975) (search warrant for bar and
restaurant authorizing the search of a named person and any ot her
person within was invalid as to the unnaned persons).

If the warrant in this case was a general warrant, its
validity as to the search of Sutton’s person would depend on
whet her, when the warrant was issued, there was probable cause to
believe that all persons present would be connected with the
crimnal activity. The place to be searched was a private
resi dence; the reason for the search was suspected drug dealing
activity. During closing argument at the hearing, the State
informed the court that “pre-raid observations” were conducted in
this case after “confidential informants . . . indicated that this
prem ses was being used to store |arge anounts of cocaine.” The
of ficer who conducted the surveillance did not testify until trial,
at which tinme he gave a brief account of his observations.

Had the State called a witness or presented evidence at the
suppression hearing, the court may have found a sufficient “nexus”
bet ween the residence, the persons found therein, and the crim nal

activity to uphold the warrant. As we have indicated, we can
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barely discern what argunment defense counsel mnade at the
suppression hearing regarding the warrant. Simlarly, we are
uncertain as to the court’s holding in light of the general warrant
i ssue. The court appears to have found that probabl e cause existed
at the tinme the police discovered Sutton, but did not determ ne
whet her probable cause existed when the magistrate issued the
warrant. The latter is the appropriate anal ysis when assessing the
validity of a general warrant.!? Because our discussion regarding
the warrant at this point is purely academc, we wll not reach a
conclusion as to whether the court’s findings were proper. 3

At the risk of delving even further into this analytica
nightmare, we will briefly address appellant’s “other” contention
at the suppression hearing, that the search was illegal because the
warrant only authorized police to search persons present in the
residence “if [in the] execution of this warrant, there are found
persons and they are engaged in the commssion of a crine.” Again,
this argunent directly hinges on the | anguage of the warrant, which
is not in the record. W note that police officers do not need a

warrant to authorize themto arrest persons conmtting a crinme in

2§ ven that defense counsel did not appear to be asserting a
“general warrant” argunent, as we have discussed, the court’s
failure to address that issue is quite understandable.

13\ note in passing that “[wle fail to perceive howthe trial
judge coul d pass upon the validity of the search when neither the
warrant nor a conpleted copy was offered into evidence.”
Canpofreda v. State, 15 Md. App. 693, 699, 292 A 2d 703 (1972).

19



their presence. |f such | anguage was included in the warrant, the
question woul d be whether the police had probabl e cause to believe
that Sutton was commtting a crinme when they discovered himin the
second floor bathroom At the conclusion of the suppression
hearing, the court found that “under the circunstances, the police
had the right to enter the bathroomto find out whether CDS was
bei ng destroyed and upon findi ng sonmeone there, to search them "
As we nentioned in the previous analysis, the court appears to have
found that there was probable cause to believe Sutton was
commtting a crine when he was di scover ed.

Wthout any testinony frompolice or any evidence presented by
the State, it is sonewhat unclear what facts the court was relying
on to determ ne probable cause. At trial, Oficer Wlard testified
about the surveillance he conducted of the residence prior to
obtaining the search warrant. In addition, Oficer Chevron
testified, based on his “training and expertise,” that the response
of people in a residence when a search warrant is executed is to
“attenpt to run,” which produces an “accel erated heart rate, heavy
breat hi ng, and profuse sweating.” Upon discovering Sutton in the

upstairs bathroom Oficer Chevron observed that Sutton “was

¥The court did not expand on what woul d have given police the
justification to search anyone they found in the bathroom sinply
by virtue of “discovering them” Although Terry v. GChio, 392 U.S.
1, 88 S. C. 1868 (1968), may justify a frisk for weapons, Terry
was not raised before the court. Again we note that the only
weapon di scovered during this encounter was in an upstairs bedroom
not on Sutton’s person.
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sweating profusely, breathing very heavily, and had an extrenely
rapid heart rate.” Finally, Oficer Chevron testified that
docunents with Sutton’s nane thereon were discovered in an upstairs
bedroom ** Because none of this testinony was before the court at
the hearing, the court seens to have found probable cause sinply
because police discovered Sutton in a bathroom (“on the toilet

with his clothing down around his knees”) during the execution of
a search and seizure warrant in a drug case. At this tinme, we
decline to pass on whether this determ nation was proper.

As we stated at the beginning of our discussion regarding the
noney seized from Sutton, any error regarding the denial of the
notion to suppress the noney was harmess in light of the 36 bags
of cocaine that were not part of the notion to suppress. Dorsey,

276 Md. 638, 350 A 2d 665.

V. Sentencing Appellant as a Subsequent O fender

5These docunents were di scovered after police found Sutton in

t he bathroom and searched his person. Because the docunents
connect Sutton to the residence, it is possible that their
di scovery woul d have given police probable cause to arrest Sutton
and search himincident to that arrest. In the alternative, the

docunments mght have allowed the State to justify the initia
search on a theory of inevitable discovery, as per Nx v. WIIlians,
467 U. S. 431, 104 S. &. 2501 (1984). As no testinony or evidence
was presented at the hearing regarding these docunents, these
argunents are pure conjecture.
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Appellant’s second argunment is that the State failed to
establish a proper basis for the inposition of a nandatory
sentence. We disagree.®

At sentencing, the State sought to have Sutton sentenced as a
subsequent offender, subject to a nmandatory mninmm of 10 years
i nprisonnment, pursuant to Article 27, Section 286 (c) (1) of the
Mar yl and Code. For a defendant to be sentenced as a subsequent
of fender, the State nust give the defendant notice of its intent to
seek the mandatory m nimum penalty! and, “at sentencing, ‘the
burden is on the State to prove, by conpetent evidence and beyond
a reasonable doubt, the existence of all of the statutory
condi tions precedent for the inposition of enhanced punishnment.[']”

Beverly v. State, 349 Md. 106, 707 A.2d 91 (1998) (citing Jones v.

¥ n a nmove that can only be described as “the pot calling the
kettle black,” appellant boldly asserts that “[a]gain, the State
m sunderstands the nature of litigation.” As the string of
enbarrassingly poor tactics in this case should have already
reveal ed, both parties substantially contributed to the spectacle
we have generously referred to throughout this opinion as a
“suppression hearing.” Even on appeal, appellant cites one case to
support his first argunent (Ybarra v. Illinois, which as we have
al ready discussed did not address the issue before us in this
appeal ), and one case to support his second argunent, Bowran V.
State, which is also quite distinguishable from this case. (I'n
Bowran, the Court had to deci de whet her evidence of a conviction of
robbery under the law of the District of Colunbia, standing al one,
was sufficient to prove that the conviction was for a crine of
violence in Maryland under Article 27, Section 643B of the Maryl and
Code.)

YAfter initial confusion, it was established that the State
filed timely notice of its intent to seek the mandatory m ni mum
penalty. The tineliness and sufficiency of the notice is not an
issue in this appeal.
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State, 324 M. 32, 37, 595 A 2d 463 (1991)); see also Ford v.
State, 73 Md. App. 391, 402-403, 534 A 2d 992 (1988); Sullivan v.
State, 29 MI. App. 622, 631, 349 A 2d 663 (1976). Thus, “[t]he
burden . . . to prove the existence of prior convictions

rests with the State to prove [then] beyond a reasonabl e doubt.”
Beverly, 349 Md. at 124, 707 A 2d 91.

W note first that defense counsel at the hearing did not
object to the inposition of the mandatory m ni nrum sentence to the
extent ordinarily required to preserve issues for our review Even
t hough counsel made several inconplete statenents to the court that
seemto relate to the State’s burden to produce conpetent evidence,
counsel never finished his statenents or conpletely articulated his
objections.® W will not speculate as to what counsel woul d have
asserted had he concluded his argunent. Regardless, this Court has
held that “‘when the court has allegedly inposed a sentence not

permtted by law, the issue should ordinarily be reviewed on direct

18\WWhen the State informed the court of its intention to seek
t he mandatory m ni mnum penal ty, defense counsel stated, “Your Honor,
with respect to the mandatory. | think we contested it. | don't
think the State has cone forward with any kind of evidence to prove
one way or the other whether =2 Later, defense counsel said,
“Your Honor, | think, and |I’ve been involved in these before and
generally there is a hearing and sonebody cones in and testifies
about the prior record to prove it’s the sane record, and you know,
this has been set for nonths now and nothing —= Maryland Rul e 4-
323(c) provides that “[f]or purposes of review by the trial court
or on appeal of any other ruling or order,” a party, at the tine
the ruling or order is made or sought, must make “known to the
court the action that the party desires the court to take or the
objection to the action of the court.”

23



appeal even if no objection was nade in the trial court.’”” Bowman
v. State, 314 M. 725, 738 n.9, 552 A 2d 1303 (1989) (citing
Wal czak v. State, 302 M. 422, 427, 488 A 2d 949 (1985), Md. Rule
4-345 (a)); see also Ford, 73 M. App. at 405, 534 A 2d 992
(“Appellant’s failure to raise the issue of whether the State
produced sufficient evidence of a prior conviction does not
preclude his seeking review by this tribunal.”). Therefore, we
will address this issue on it nerits.

On appeal, appellant contends that “the State was obligated to
produce certified copies of any prior convictions it wished to rely
on. The State failed to do this and, therefore, failed to neet its
burden of proof.” Caselaw in Mryland does not support this
contention. In cases where this Court has “found evidence of a
prior conviction beyond a reasonable doubt, the State has
substantiated that fact with some docunentation or overt om ssion,”
not necessarily certified copies of convictions. Ford, 73 Ml. App.
at 404. Indeed, a presentence investigation report given to the
defendant’s attorney at the hearing is “conpetent evidence”
sufficient to prove “the factual predicate in order to inpose
enhanced punishnent,” provided counsel does not object to the
accuracy of the record. See, e.g., Collins v. State, 89 M. App.
273, 598 A 2d 8 (1991); Ford, 73 MJ. App. at 403-404, 534 A 2d 992;

Hal |, 69 M. App. at 63, 516 A 2d 204.
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In this case, the court ordered and later considered a
presentence investigation report. At no tinme did defense counsel
make any “allegations [that] shed any doubt upon the accuracy” of
the report. Hall, 69 Md. App. at 63, 516 A 2d 204. The cl osest
counsel cane to objecting to the report was his statenent that
“It]he only problem| see is there is [sic] no certified copies of
any prior convictions and | think that should be done the right way
because |I'm sure this guy is going to appeal the case.”

| medi ately prior to this statenent, however, defense counsel

deferred to the court: “Watever the [court] wants to do is fine
wth nme.” When the court began to inpose sentence, the judge
stated, “l don't think | have discretion” in light of the mandatory

m ni num sentence. Rather than objecting or requesting to be heard,
def ense counsel responded, “All right.” dearly, he did not object
at this point, nor did he attenpt to conclude or revisit any
objection he may have started to make earlier. Thus, we find that
counsel’s comment regarding certified copies of convictions, which
did not allege that the report was in any way inaccurate, did not
anount to an objection.! Instead, his comment was franed, at nost,

as a procedural consideration for appeal.

Even if counsel was requesting that certified copies of
Sutton’s convictions be produced by the State, our discussion
denonstrates that his inplied contention that such docunentation
was required, in the absence of a challenge to the accuracy of the
presentence report, was legally incorrect.
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Moreover, in Beard v. State, 216 Md. 302, 308-313, 140 A 2d
672, cert. denied, 358 U S. 846, 79 S. C. 72 (1958), the Court of
Appeal s found that “a judicial adm ssion could serve as proof of
prior convictions necessary for enhanced puni shnent under the | aw
and procedures then in effect.” See also Bowman, 314 M. at 734,
552 A.2d 1303; King v. State, 300 M. 218, 227, 477 A 2d 768
(1984). This Court in Hall determ ned that review ng and accepting
a presentence investigation report was “tantanount to a judici al
adm ssion.” Hall, 69 Md. App. at 63, 516 A 2d 204.

In this case, instead of objecting to the report’s accuracy,
def ense counsel appeared to have read the report and agreed with
its contents. At the beginning of sentencing, counsel said that he
“reviewed the presentence report[,] . . . knew what was going to be
in there to begin with” and knew that Sutton “has a prior record.”
Def ense counsel further stated, “I know he’s got a history of being

i nvol ved, but he does appear to, for the nost part, lead a | aw

abi ding, satisfactory life.” Finally, counsel said, “I would
submt on the PSI, Your Honor. | don’t think | say [sic] any nore
than what's set forth there . . . .72

2Appel | ant argues on appeal that “the defendant made it clear

that he did not accept the presentence investigation conclusion as
to the predicate conviction.” Appellant consistently refers to
def ense counsel as “the defense” throughout his brief. e
therefore assune that by referring to “the defendant,” appell ant
refers to Sutton, hinself, as he spoke to the court at sentencing.
Qur review of Sutton’s remarks to the court reveals that he never
addressed the predicate convictions. | nstead, he protested the
(continued. . .)
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It is not necessary for us to determ ne conclusively whet her
def ense counsel’s statenments anounted to a judicial adm ssion.?
W find that the unchal |l enged presentence investigation report was
sufficient in itself to sustain the State’'s burden of proving
appel lant’s prior conviction beyond a reasonabl e doubt. *‘Wenever
the statutory requirenents are net and the requisite notice given,
a trial court nust inpose the sentence prescribed in the nmandatory
sentencing statute; it has no discretion to do otherwse.’”
Beverly, 349 Md. at 124, 707 A .2d 91 (citing State v. Montgonery,
34 Md. 20, 21 n.1, 637 A 2d 1193 n.1 (1994)). Therefore, we affirm

the court’s inposition of the mandatory sentence in this case.

Concl usi on

(...continued)

jury’s guilty verdict in this case only. Therefore, we find no
merit in appellant’s contention that Sutton nmade it clear that he
did not accept the presentence investigation conclusion as to the
predi cate conviction.

2IWe note that in Hall, the defendant hinmself read and
acknow edged the accuracy of the presentence report. |In the case
sub judice, defense counsel read and “submt[ted] on the PSI.”
Mor eover, defense counsel never challenged the accuracy of the
report. The record does not indicate whether Sutton hinself read
the report, but in his remarks to the court, he raises no concerns
about the report or its accuracy. See n.20, supra. W decline to
determne whether and to what extent this distinction is
significant, as we do not need to find that counsel’s statenents
amobunted to a judicial admssion to find that the State net its
bur den.
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W affirmthe court’s denial of the notion to suppress, and

affirmthe court’s inposition of the mandatory m ni num sent ence.

JUDGVENT AFFI RVED.

COSTS TO BE PAID BY THE
APPELLANT.

28



