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On March 14, 1997, Jacqueline Mani khi, appellant, filed a
conplaint in the Grcuit Court for Baltinmore City agai nst
mul ti pl e defendants, alleging violations of her civil rights,
various State torts, and other clains. One of the defendants
filed a notion to strike the conplaint pursuant to Rule 2-303,
and all defendants filed notions to dism ss the conpl aint
pursuant to Rule 2-322(b). The notions to dismss set forth in
detail why the conplaint failed to state a cause of action. At
the hearing on the notions, held on Septenber 17, 1997, the
hearing judge granted the notion to strike, observing that she
“was up around page 40--sonething, and [her] question was ‘ So
what are the causes of action? "[1] Appellant was given |leave to
file an anmended conpl aint, and on October 6, 1997, appell ant
filed an anmended conplaint with an attached 50-page affidavit.
The defendants, appellees herein, the Mass Transit Adm nistration
(MTA), Roy Ovid, Vernon Parsons, \Wade Mragne-el, Charles Pettus,
Enni s Fonder, and Nel son Zollicoffer, in official and individual
capacities, filed notions to dismss or in the alternative for
summary judgnent. Sone of the appellees noved to strike the
affidavit.

The circuit court granted the appellees’ notions to strike

! The docket entries indicate that, prior to this hearing,
the case was renoved to the U S. District Court for the D strict
of Maryl and but was remanded back to the circuit court.
According to the transcript of the Septenber 17, 1997 hearing in
circuit court, the U S. District Judge, in ordering the remand,
characterized the drafting of the conplaint as “painful and
out r ageous.”



the affidavit and notions to dismss, with the exception of a
battery claimagainst appellee Ovid in his individual capacity.
The rulings were announced in open court, and appellant did not
request further leave to anend.[?] The trial of the battery
cl ai m began on April 27, 1998, and resulted in a verdict and
judgnent in favor of appellee Ovid on April 30, 1998. Appell ant
noted an appeal to this Court and chal |l enges portions of the
j udgnent granting the notions to dism ss.
Al | egations of the Anended Conpl ai nt

In essence, appellant alleged the following in the anmended
conplaint. Appellant is a female African Anerican and was
enpl oyed by the MIA beginning in 1989. 1In 1991, she began
working in MTA's Kirk Avenue shop as an “A-Cl eaner” and was
responsi bl e for cleaning vehicles. Appellant worked the night
shift. Ovid, “a male of African descent from Col unbi a, South
Anerica,” also worked as an A-Cl eaner on the night shift during
the relevant tine period. Appellant was physically and verbally
abused by Ovid from 1991 to 1995. The anmended conpl aint detailed

nunmerous acts by Ovid, including allegations that he touched

2 Appellant’s failure to request further leave to amend is

not surprising in view of her assertion that, prior to filing the
original conplaint, the subject matter of this case had been the
subj ect of an internal MIA investigation and a crim nal
proceedi ng against Ovid. Presunmably, all or nost of the rel evant
information either was within her personal know edge or becane
known to her by virtue of the prior proceedi ngs before she
initiated this action.



appellant in a sexually and physically abusive manner, that he
exposed hinself to her, and that he verbally teased her and
threatened to performvarious acts of violence against her.

Parsons, a mal e Caucasi an, was enpl oyed by the MIA at the
Kirk Avenue | ocation during the relevant time period and was
appel l ant’ s superior. Mragne-el, a nmale African-Anerican, was
chi ef superintendent at the Kirk Avenue | ocation beginning in
1995. The anended conplaint alleged that both Parsons and
Mor agne- el had know edge of the harassnent but did nothing to
stop it and instead condoned and encouraged Ovid s conduct.
Appel lant further alleged that the “last straw occurred on
Cctober 11, 1995, when appellee Ovid el bowed her and called her a
“bitch.” On QOctober 13, 1995, appellant filed a sexual
harassnment conplaint with the MIA, which was resol ved in her
favor on Decenber 8, 1995. 1In 1996, appellant transferred to
another location in order to get away fromthe unl awful conduct
and took a |lower position as a “B-Cleaner,” which allowed her to
work al one. I n approxi mately August, 1996, appellee Ovid was
crimnally convicted based on his harassnent of appellant, and
the conviction was reduced to probation before judgnment after
Ovid attended counseling.

Pettus, a male African-Anerican, was president of the
Amal gamat ed Transit Union, Local 1300, of which appellant was a
menber. Fonder, a male African-Anerican, was recording secretary
of Local 1300, and Zollicoffer, a male African-Anmerican, was a
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Local 1300 official during the relevant tine period. The anmended
conplaint alleged that Pettus, Fonder, and Zollicoffer condoned
and encouraged the abuse; that MIA knew or shoul d have known of

t he conduct but did nothing to stop it; and that the co-

def endants protected Ovid.

Appel l ant alleged the following in specific counts:

Count | —battery against Ovid;
Count Il —false inprisonnent against Ovid;
Count 11l —aiding and abetting against all defendants;

Count 1V —civil conspiracy against all defendants;

Count V —discrimnatory harassnent/ hostile work environment
in violation of Title VII, 42 U S.C. 8§ 2000 agai nst the MIA,

Count VI —retaliation in violation of Title VI, 42 U S. C
§ 2000 agai nst the MIA;

Count VIl —deprivation of rights secured by the federal
constitution in violation of 42 U S. C. 8§ 1983 agai nst the
i ndi vi dual defendants;

Count VIIl —a conspiracy to deprive appellant of her civil
rights because of racial and class-based aninus in violation of
42 U. S.C. 8§ 1985(3) against the individual defendants;

Count X® —a conspiracy to interfere with justice in state
courts in violation of 42 U S. C. 8 1985(2) against Ovid, Parsons,

and Mor agne- el ;

® There was no Count |X in the amended conpl aint.
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Count XI —crimnal acts of violence agai nst appel |l ant
notivated by gender in violation of 42 U S.C. § 13981 agai nst
Ovid, Parsons, and Moragne-el;

Count XIl —violations of due process, equal protection, and
free speech under Articles 24 and 40 of the Maryl and Decl aration
of Rights against the individual defendants;

An unnunbered count —intentional infliction of enotional
di stress agai nst all defendants;

Count XIll —sl ander agai nst Ovid and Mragne-el.

Questions Presented

Appel  ant presents the foll ow ng questions, which we have
rephrased in part:

1. Did the circuit court err in dismssing appellant’s
Title VII discrimnation clains against her enpl oyer, MIA?

2. Did the circuit court err in dismssing appellant’s
discrimnation clains under 42 U . S.C. 8§ 1983 and equal protection
clainms under Article XXIV of the Maryland Decl aration of Rights
agai nst individuals Ovid, Parsons, Moragne-el, Pettus, Fonder,
and Zollicoffer?

3. Did the circuit court err in dismssing appellant’s
fal se inprisonment claimagainst Ovid?

4. Did the circuit court err in dismssing appellant’s 42
U S C 8§ 13981 Gender Mdtivated Viol ence Act clai magainst Ovid,

Par sons, and Moragne-el ?



5. Did the circuit court err in dismssing appellant’s
intentional infliction of enotional distress, aiding and
abetting, and civil conspiracy clains against the MIA Ovid,
Par sons, Moragne-el, Pettus, Fonder, and Zollicoffer?

On appeal, appellant presents no argunent with respect to
the battery claimin Count |, the 42 U S.C § 1985 clains in

Counts VIIl and X, the Article 40 and remaining Article XXI'V

violations alleged in Count Xll, or the slander claimin Count
X I'l. Consequently, those clains are not properly before us.
Finally, appellant challenges —in footnote 4 of her brief —

the circuit court’s decision to strike the affidavit that was
attached to and incorporated in the anmended conplaint. The | ower
court stated that it would strike the affidavit because it was a
“regurgitation” of material in the original conplaint that the
court had | abel ed “outrageous” and “totally unnecessary” and that
had pronpted the court to strike the original conplaint. Before
this Court, appellant’s argunent in support of the affidavit does
not address the valid central |egal concern with the material:
that it does not conply with Rule 2-303(b), prohibiting *argunent
or any immterial, inpertinent, or scandal ous matter” in a
pl eading. W therefore deemthe point waived and affirmthis
aspect of the |ower court’s order. Consequently, we do not
consider the contents of the affidavit in answering the questions

present ed.



Standard of Revi ew
A notion to dismss tests the |egal sufficiency of the

pl eadi ngs. Bobo v. State, 346 Md. 706, 709 (1997); Popham v.

State Farm Mut. Ins. Co., 333 MJ. 136, 140 n.2 (1993). 1In

reviewing a notion to dismss for failure to state a clai mupon
which relief can be granted, we nmust assunme “the truth of al

wel | - pl eaded facts, as well as the reasonable and | ogi cal

i nferences which may be drawn therefrom” Popham 333 Md. at 140

n.2. See also Board of Educ. v. Browning, 333 Ml. 281, 286

(1994); Faya v. Almaraz, 329 Ml. 435, 443 (1993). The pl eader

must allege facts with specificity, and this Court need not
consider wholly conclusory charges in a conplaint. See Bobo, 346

Md. at 708-09; Berman v. Karvounis, 308 Ml. 259, 265 (1987).

Further, “any anmbiguity or uncertainty in the allegations bearing
on whether the conplaint states a cause of action nust be

construed against the pleader.” Ronald M Sharrow, Chartered v.

State Farm Mut. Auto. Ins. Co., 306 Mi. 754, 768 (1986). See

al so Bobo, 346 Ml. at 709; Popham 333 Mi. at 140 n.2; Browning,

333 Ml. at 286. Dismssal is only proper if, after the

all egations of the conplaint are construed in this light, the
facts and allegations in the conplaint would fail to afford the
plaintiff relief if proven. See Bobo, 346 Md. at 709; Browning,
333 Md. at 286.

Di scussi on



Appel lant, in the anmended conpl aint, apparently attenpted to
remove nuch of the material that was held to have been inproperly
included in the original conplaint in violation of Rule 2-303(b).
Nevert hel ess, as expl ai ned bel ow, when we apply the standard of
review to the anmended conplaint, we conclude that it renains
substantively deficient, and we affirmthe judgnent.

1.

The circuit court dismssed the Title VII clainms in the
amended conplaint on two alternative grounds: that the court
| acked jurisdiction over the clains because the clains were
subj ect to mandatory arbitration under Maryl and Code (1993 Repl
Vol .), Transportation 8§ 7-602; and that the allegations of the
anended conplaint were insufficient to state a Title VII cause of
action. Wth respect to its jurisdiction, the circuit court
ruled that it |acked subject matter jurisdiction over all clains
asserted agai nst the MIA, nanely, the Title VII hostile work
environment and retaliation clains, as well as the State | aw
ai ding and abetting, civil conspiracy, and intentional infliction
of enotional distress clains. Appellant contests the circuit
court’s decision to dism ss each of these clains. Therefore, as
an initial matter, we shall discuss the circuit court’s

jurisdiction over the subject matter of the clains against the



MTA. 4

As we nention in footnote 2, supra, a circuit court has
jurisdiction over individual clains if it has “the power to
render a judgnent over that class of cases within which a

particular one falls.” First Federated Commodity Trust Corp. V.

* In announcing in open court the reasons for its decision

that it |acked jurisdiction over appellant’s clains against the
MIA, the circuit court stated that the clainms were subject to
arbitration both under the provisions of § 7-602 of the
Transportation article and pursuant to appellant’s collective
bargai ni ng agreenent with the MITA. The court also stated that it
woul d dismss the clains on the alternate ground that they were
barred by sovereign immunity. In the pertinent part of its
witten order dism ssing the clains against the MIA, however, the
court gave only “lack of subject matter jurisdiction” as a
reason.

We interpret the court’s witten order, dism ssing the
anended conplaint for |ack of subject matter jurisdiction, to
enconpass only a potential |egislative deprivation of
jurisdiction in the circuit court by operation of 8§ 7-602 of the
Transportation article. The effect of the terns of appellant’s
col | ective bargaining agreenent, or of any sovereign immunity
fromsuit that the MIA m ght enjoy, could not find expression in
a dismssal for jurisdictional reasons. On the issue of a
circuit court’s subject matter jurisdiction, the Court of Appeals
has stated, “If by that |aw which defines the authority of the
court, a judicial body is given the power to render a judgnent
over that class of cases within which a particular one falls,
then its action cannot be assailed for want of subject matter
jurisdiction.” First Federated Compdity Trust Corp. V.
Comm ssi oner of Sec., 272 Md. 329, 335 (1974) (citing Fooks’
ExX'rs v. Ghingher, 172 Ml. 612, 622-23 (1937)). As a court of
general jurisdiction, the circuit court has the power to render a
judgnent in an action in which a defendant all eges either
sovereign imunity or the existence of a collective bargaining
agreenent through which the plaintiff allegedly has waived his or
her right to litigate certain clains in court. O the orally
stated reasons for its decision regarding its own jurisdiction,
only 8 7-602 can be construed as a limtation of the power of the
circuit court to hear certain clains. Consequently, we credit
the circuit court’s dism ssal of appellant’s clains against the
MIA for |ack of subject nmatter jurisdiction solely to the
perceived jurisdictional effect of § 7-602.
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Commi ssi oner _of Sec., 272 Md. 329, 335 (1974) (citing Fooks’

Ex’rs v. Ghingher, 172 Ml. 612, 622-23 (1937)). The circuit

courts of this state are courts of general jurisdiction with the
power to adjudicate Title VII clains and State |law torts subject
to limtations on that jurisdiction that nay be inposed by | aw.
See Md. Code (1998 Repl. Vol.), Cs. & Jud. Proc. § 1-501. W

t herefore consider whether the arbitration provision of § 7-602
of the Transportation article limts the jurisdiction of the
circuit court to render a judgnment on any of appellant’s clains

agai nst her enpl oyer, the MIA °

® W note that agreenents to arbitrate, as distinguished
fromstatutorily mandated arbitration that is final and binding,
do not affect jurisdiction, but instead are construed as waivers
of the rights of the parties to litigate in court. In Anne
Arundel County v. Fraternal Order, 313 Md. 98, 108-09 (1988), the
Court of Appeals quoted with approval the follow ng reasoni ng of
the M nnesota Suprene Court:

[ T] here appears never to have been any
factual basis for holding that an agreenent
to arbitrate “ousted” jurisdiction. It has
no effect upon the jurisdiction of any court.
Arbitration sinply renmoves a controversy from
the arena of litigation. It is no nore an
ouster of judicial jurisdiction than is
conprom se and settlenent or that peculiar

of fspring of legal ingenuity known as the
covenant not to sue. Each disposes of issues
wi thout litigation. One no nore than the

ot her ousts the courts of jurisdiction. The
right to a jury trial, even in a crimna
case, may be waived. So, also, may the right
to litigate be waived. Such waiver may be
the result of contract or unilateral action.

Park Constr. Co. v. Independent Sch. Dist. No. 32, 296 N.W 475,
477 (M nn. 1941).
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Section 7-602, entitled, “Arbitration in | abor disputes,”
provides in part:

(a) “Labor dispute” defined. —In this
section, “labor dispute” is to be construed
broadly and includes any controversy as to:

(1) Wages, sal aries, hours, or
ot her working conditions;

(2) Benefits, including health and
wel fare, sick |eave, insurance, pension, or
retirement provisions;

(3) Gievances that arise; or

(4) Collective bargaining
agreenents, including:

(1) The maki ng or maintaining
of any collective bargaining agreenent;
(1i) The ternms to be included

init; or
(ti1) Its interpretation or
appl i cation.
(b) Unresolved | abor dispute to be

submtted to arbitration board. —If, in a
| abor di spute between the [ MIA] and any
enployees . . . , collective bargaining does

not result in agreenent, the [ MIA] shal
submt the dispute to an arbitration board.

(dj Nhioritv determ nation is final and

binding. —A mpjority determ nation of the
board is final and binding on all disputed
matters.

The MTIA argues that appellant’s discrimnation clains under Title
VIl and conmmon |law intentional tort clains each constituted a

“l abor di spute” between appellant and the MIA that was subject to
bi nding arbitration under the statute —arbitration that woul d be
final on all disputed matters. The MIA asserts that the term

“l abor dispute” is to be construed broadly and that each of
appellant’s clains in essence alleged a | abor dispute as to

“wor king conditions,” “grievances,” or issues regarding the
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“interpretation or application” of a collective bargaining
agreenent (CBA). Thus, the MIA argues, the circuit court
properly dism ssed appellant’s clains against it because the
claims were never submtted to arbitration

Appellant’s Title VIl clains in the anended conpl ai nt,
however, do not seek an express ruling on the interpretation or
application of her CBA ® and the plain | anguage of 8§ 7-602
suggests that the statute was never intended to mandate
arbitration of the types of clains that appellant makes agai nst
the MTA. To the extent that the scope of the term “working
conditions” in 8 7-602(a)(1) is anbiguous, the doctrine of

ej usdem generis confines its nmeaning to the class of itens

described by the imedi ately preceding enuneration. See, e.d.,

In re Wallace W, 333 MI. 186, 190-91 (1993) (discussing the rule

of ejusdem generis); Smth v. H ginbothom 187 M. 115, 130

(1946) (sanme). Thus, we construe the term “working conditions”
to be limted to conditions in the nature of wages, salaries, and
hours —conditions that define the work to be perforned and the
conpensation to be paid.

Simlarly, there is no indication in the groups of
controversies |listed under 8 7-602(a) that the term*®“Gievances,”
even if construed broadly, was intended to preclude litigation

between the MIA and its enpl oyees that is based on federal civil

® Indeed, no party has included a copy of the CBA in the

record before this Court.

- 12 -



rights |legislation and Maryl and common |aw intentional torts. |If
the Legislature had intended to confine all conceivable
litigation between the MIA and its enployees to arbitration,
there would be no need to enunerate several particular categories
of potential disputes. Additionally, to the extent that § 7-602
is in derogation of the common | aw of Maryl and, the statute nust

be strictly construed. See Sears, Roebuck & Co. v. Q@ussin, 350

Md. 552, 562 (1998). W conclude that, absent clear |anguage to
the contrary, the Legislature did not intend to confine Title VII
and intentional tort actions between the MIA and its enployees to
arbitration. Consequently, the circuit court had jurisdiction
over appellant’s clains against the MA

As we discuss in the remainder of Part 1 and in Part 5 of
this opinion, however, we agree with the circuit court’s
alternate determ nation that appellant’s anmended conplaint failed
to all ege any cogni zabl e cl ai ns agai nst the MIA

A Title VII —Hostile Wrking Environnent

Title VII makes it unlawful for an enployer “to discrimnate
agai nst any individual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of such
i ndi vidual’s race, color, religion, sex, or national origin.” 42
U S C 8§ 2000e-2(a)(1l) (1994). Sexual harassnent is a form of

sex discrimnation under Title VII. See Meritor Sav. Bank, FSB

V. Vinson, 477 U S. 57, 65 (1986). In addition to prohibiting
sexual harassnment that is explicitly tied to the grant or denial
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of an economc quid pro quo, Title VII prohibits sexual

harassnment that creates a work environnent that is sufficiently
hostil e or abusive to affect a term condition, or privilege of

enpl oynent. See Meritor Sav. Bank, FSB, 477 U. S. at 67. For

hostil e environment sexual harassnent to be actionable, the

harassnment nust be severe or pervasive. 1d. See also Burlington

Indus., Inc. v. Ellerth, _ US _ , 118 S & 2257, 2264 (1998)

(“The principal significance of the distinction is to instruct
that Title VII is violated by either explicit or constructive
alterations in the terns or conditions of enploynent and to
explain the latter nust be severe or pervasive.”).

An actionably hostile work environment nay be created by the
sexual harassnent of an enpl oyee by a co-enployee. See 29 C F. R

§ 1604.11(d) (1998): Spicer v. Virginia, 66 F.3d 705, 708, 710

(4" Cir. 1995) (en banc); WIlson v. Southern Nat'l Bank, 900 F.

Supp. 803, 806, 809-10 (WD.N.C. 1995), aff’'d, 92 F.3d 1184 (4"

Cr. 1996). Cf. WaAll v. AT & T Techs., Inc., 754 F. Supp. 1084,

1091 (M D.N.C. 1990) (Title VIl racial discrimnation case). To
pl ead such a cause of action successfully, the plaintiff nust
allege “(1) the subject conduct was unwel cone; (2) it was based
on the sex of the plaintiff; (3) it was sufficiently severe or
pervasive to alter the plaintiff’s conditions of enploynent and
to create an abusive work environnent; and (4) it was inputable
on sone factual basis to the enployer.” Spicer, 66 F.3d at 710.

See also Hartsell v. Duplex Prods., Inc., 123 F.3d 766, 772 (4"
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Cr. 1997). |In Katz v. Dole, 709 F.2d 251 (4'" Gr. 1983), the

Fourth G rcuit discussed at length the fourth requirenent above:

Except in situations where a proprietor,
partner or corporate officer participates
personally in the harassing behavior, the
plaintiff will have the additional

responsi bility of denonstrating the propriety
of hol ding the enployer |iable under sone
theory . . . . W believe that in a
“condition of work” [i.e., hostile work
environnment] case the plaintiff nust
denonstrate that the enpl oyer had actual or
constructive know edge of the existence of a
sexual 'y hostile working environnent and took
no pronpt and adequate renedi al action. The
plaintiff may do this by proving that
conpl ai nts about the harassnment were | odged
with the enpl oyer or that the harassnment was
SO0 pervasive that enpl oyer awareness nay be

i nferred.

709 F.2d at 255 (citations omtted). The Fourth Circuit further

explored this standard in Spicer, supra, stating, “Wen presented
with the existence of illegal conduct, enployers can be required
to respond pronptly and effectively, but when an enployer’s
remedi al response results in the cessation of the conplained of
conduct, liability nmust cease as well.” Spicer, 66 F.3d at 711
We conclude that the allegations of appellant’s anmended
conpl aint, when construed in accordance with the applicable
standard of review, fail to satisfy the pleading requirenents
under the fourth elenent of a hostile environment claim
Assum ng that appellant appropriately alleged that she was a
victimof sexual harassnent by her co-worker, Ovid, appell ant

fails to allege facts fromwhich the MIA could be held liable for
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Ovid's harassnent.

We note initially that several of the factual allegations of
t he amended conplaint are irrelevant, repetitive, conclusory, and
anbi guous. CQur review of the pleading to gl ean support for
appellant’s Title VII hostile environnent claimyields the
follow ng factual allegations. Appellant and Ovid were both *A-
Cl eaners” for the MIA at the Kirk Avenue |ocation. Ovid
subj ected appell ant to sustai ned verbal abuse of a sexual nature
from1991 to sone tine in 1996, with the exception of a period of
time from1993 to early 1994, when appellant had tenporarily
transferred to another work | ocation “to escape the unl awf ul
conduct against her.” During this tinme, Ovid al so physically
abused appellant by “thrusting his penis in her thigh,” grabbing
her breast and arns, and el bowing her.” At sone time prior to
1996, unidentified union co-workers retaliated agai nst appell ant
for being a “snitch,” and spray painted “Jackie is a fink” and
“Jackie is a rat” inside the wash house at the Kirk Avenue work
site.

The Chi ef Supervisor of Kirk Division at the tinme of the
spray painting incident apologized for the incident and stated
that those responsible for it would be disciplined. This

supervi sor did nothing further about the incident, however, and

" Qur conclusion that the anended conplaint fails to state

a cl aimagai nst the appell ees makes it unnecessary to consider
the preclusive effect of the jury verdict against appellant on
her battery claim

- 16 -



di sregarded “conpl ai nts about Defendant Ovid.” Appellant at sone
point in time conplained “about Defendant Ovid” to Ni ght Foreman
Vernon Parsons. Parsons did nothing in response to these
conplaints. At sone point, appellant was crying in the |unch
room because of sonething Ovid had said to her, when Parsons
entered and jokingly said to appellant, “did your boyfriend
Def endant Ovid [sic] do sonmething to upset you?” At another
point in tinme, Parsons asked appellant if she was peeping or
spying on Ovid, and that Ovid said she was.

Appel l ant further alleged that the “last straw’ occurred on
Oct ober 11, 1995, when Ovid el bowed her and called her a “bitch.”
Apparently, on Cctober 13, 1995, she filed an internal conplaint
with the MIA based on clains of sexual harassnent, and the
internal conplaint was resolved in her favor on Decenber 8,
1995.8 On Cctober 15, 1995, \Wade Mbragne-el, Chi ef
Superintendent of Kirk Division as of 1995, confronted appel |l ant
in the yard in front of other enployees. Moragne-el stated that
i f appellant did not resolve her differences with Ovid she woul d
be term nated. Mragne-el further stated that he believed
appel l ant had harassed Ovid because Ovid refused to have sex with

her. Appellant also asserted that several co-workers, Parsons,

8 W have set these occurrences in 1995 based on ot her

references to the occurrences in the anended conpl ai nt.

Par agraph 13 of the anended conplaint actually states, “On or
about Thursday Cctober 13, 1997, Ms. Mani khi filed a sexual
harassnment EEO conplaint internally with the MIA which was
resolved in her favor on Decenber 8, 1996.~
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Mor agne-el, and the union appellees all attenpted to di ssuade her
fromtaking formal action against Ovid. Appellant does not
specifically allege that any incidents of sexual harassnent
occurred after the favorable resolution of her internal
conpl ai nt.

The factual avernents of the anmended conplaint are
insufficient to all ege sexual harassnment by any MIA enpl oyee
other than Ovid. The alleged conduct of appellant’s superiors,
whi | e possi bly deneani ng and unhel pful, does not constitute
di scrim nation because of appellant’s sex. Further, the specific
al I egations of sexual harassnment all predate the resolution of
appellant’s internal conplaint. Wile we are not given
information relating to the specific actions taken by the MIA on
the internal conplaint, the amended conplaint states that the
procedure was resolved in appellant’s favor. There are no facts,
therefore, that the MIA's response to appellant’s fornal
conplaint was |l ess than legally adequate under the rule in

Spicer, supra. Consequently, we shall focus on the sufficiency

of the pre-internal conplaint allegations to support the
inference that Ovid s harassnent of appellant was so pervasive
that the MIA could be charged with awareness of it before
appel  ant invoked the formal internal conplaint procedure.

Appel  ant’ s account of her previous supervisor’s notice of
the graffiti in the wash house does not support notice of sexual
harassnment. It is clear that only harassnment related to the
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plaintiff’s gender is actionable as sex discrimnation. See
Hartsell, 123 F.3d at 772. The spray painted slurs are not
sexual in nature, and appellant does not allege that the slurs
were in retaliation for, or otherwi se related to, sexua
harassnment conpl aints voiced by her. Appellant does not even
all ege that Ovid was the subject of an informal conplaint by her
at that time, or that the incident was in any way related to her
contact with Ovid. The statenment by appellant’s supervisor that
t hose responsi ble for the spray painting incident would be

di sci plined does not denonstrate that he had notice of severe or
pervasi ve sexual harassnment by Ovid. At a subsequent point in

t he conpl aint, appellant alleges that she conplained to the sane
supervi sor “about Defendant Ovid,” but that those conplaints were
di sregarded. The nature of this conplaint is not specified.

Mor eover, appellant’s specific statenents inform ng Mragne-
el of the harassnment occurred on October 15, 1995 —after
appellant had filed an internal conplaint but before it was
resolved in her favor. It is not disputed that the MIA had
notice of appellant’s conplaints at this tine.

Finally, the taunting comments Parsons allegedly made to
appel l ant sinply do not provide notice to the MIA of a hostile
wor k environnment. The comrents are presented in a conversational
context within which Parsons engages in verbal horseplay or
teasing that is only tangentially based on appellant’s sex. The
statenents thensel ves do not indicate that Parsons had know edge
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of unwel cone severe or pervasive sexual harassnment by Ovid. The
comments, |ike the general statenent that appellant conplained to
Par sons “about Defendant Ovid,” are nore consistent with a
general aninosity between appellant and Ovid. [In any event,
appel |l ant does not allege a single instance in which she or
anyone el se told Parsons that Ovid was sexually harassing her.

Cf. Harris v. L & L Wngs, Inc., 132 F.3d 978, 982 (4" Cr.

1997) (enployer charged with notice of hostile work environnent
where, in the absence of a formal internal conplaint procedure,
plaintiffs made repeated, specific conplaints to severa
managers, and conpany President nust have w tnessed graffiti and
por nogr aphy covering the walls of the workplace).?®

The anended conpl aint describes a torrent of sexual
harassnment of which MIA had no notice prior to appellant’s forma
conplaint. But the anended conplaint is conspicuously devoid of
specific allegations of harassnment subsequent to the resolution
of appellant’s internal conplaint. For these reasons,
appel l ant’ s anended conplaint fails to state a Title VII hostile
wor k envi ronnment cl ai m agai nst the MIA

B. Title VII —Retaliation

® Gven our conclusion that the amended conpl ai nt does not

al l ege that Parsons had notice of a sexually hostile work
environment prior to the events surrounding the internal

i nvestigation, we do not decide the ultimte issue whether notice
to Parsons of such a hostile work environnent would al so satisfy
the notice requirenment with respect to the MA
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Appel I ant argues that the anended conplaint stated a prinma
facie case of retaliation under Title VII. Appellant points to
all egations that, after she filed the internal conplaint, the
uni on appellees told her that she should omt sonme allegations
agai nst Ovid, that they agreed with Mdiragne-el and Parsons that
she “woul d | ose a day’s work,” that Mragne-el told her to
reconcile her differences against Ovid or she woul d be
term nated, and that some tine in 1996 she took a | ower paying
position at another |ocation “to get away from unl awful conduct
agai nst her.”

To establish a cause of action for retaliation in violation
of Title VI, a plaintiff nust prove that she “engaged in a
protected activity, that she suffered an adverse enpl oynent

action, and that the two were causally related.” dover v. South

Carolina Law Enforcenent Div., 170 F.3d 411, 413 (4" Cr. 1999).

Once this is done, the burden shifts to the enployer to show that
there was a non-discrimnatory reason for the adverse enpl oynent
action, and, if this is done, the burden shifts back to the

plaintiff to show that the enployer’s reason is pretextual. See

Munday v. \Waste Managenent of N. Anerica, Inc., 126 F.3d 239, 242

(4t Cir. 1997). The requirenent of an adverse enploynent action
focuses “on the question whether there has been discrimnation in
what could be characterized as ultimate enpl oynent deci sions such
as hiring, granting | eave, discharging, pronoting and

conpensation.” Settle v. Baltinore County, 34 F. Supp.2d 969, 987
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(D. Md. 1999) (quoting Page v. Bolger, 645 F.2d 227, 233 (4th

Cir. 1981) (en banc)). W find the above statenents of the | aw
per suasi ve.

Appellant’s retaliation claimfails because she does not
all ege that the MIA took an adverse enpl oynment action agai nst
her.® First, the allegations regarding actions of the union
appellees are irrelevant to appellant’s retaliation claim which
i s made agai nst the MIA alone. Second, in alleging that the
uni on appel | ees agreed with Mragne-el and Parsons that appell ant
woul d | ose a day of work, appellant does not nention whether this
agreenent was carried out, whether appellant was denied
conpensation for a day of work, or when any such action took
place. W note that Title VII retaliation does not reach nediate

deci sions but extends only to ultimte enpl oynent deci sions.

See, e.qg., Minday, 126 F.3d at 243 (supervisor’s conduct in
failing to address enpl oynent rel ated conplaints of the
plaintiff, yelling at the plaintiff, and telling others to ignore
and spy on her, did not anbunt to adverse enpl oynent action
because plaintiff’s conplaints were addressed, investigated, and
corrected by other agents of the enployer). The anended

conpl aint asserts that the internal conplaint was resolved in

appel lant’s favor, and, as we nention above, the anended

1 The anended conplaint also fails to allege a causal

connection between a protected activity and an adverse enpl oynent
action.
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conplaint thereafter is devoid of specific allegations of
harassnment or retaliation. Finally, appellant’s decision to
transfer to another work | ocation and accept a | ower paying job
is simlarly based on a general allegation that, despite the
favorabl e resolution of her internal conplaint, appellant had to
get away fromthe “unlawful conduct against her.” W decline to
construe these anbiguities in appellant’s favor and hold that the
anended conplaint fails to state a claimfor retaliation under

Title VII.



2.

A. Cains Based on 42 U S.C. § 1983

Appel | ant asserted cl ai ns agai nst Ovid, Parsons, Mragne-el,
and the union appellees, pursuant to 42 U.S.C. § 1983. Count VII
of the anended conpl aint provides in part:

61. Paragraphs 1-60 and 72-99 are
i ncorporated by reference as though set
forth herein.
62. Defendants Ovid, Parsons, Mboragne-el,
Pettus, Fonder, and Zollicoffer, acting
in their individual capacities under
color of state |law, deprived Ms. Mani khi
of her rights to be free from
di scrim nation based on gender, race or
ethnicity, secured by the Constitution
and laws of the United States.
The remai ni ng paragraphs of Count VII contain factual allegations
and a demand for conpensatory and punitive damages, as well as
fees and costs, based on the violations of appellant’s rights as
asserted in paragraph 62.

The statute 42 U . S.C. 8§ 1983 inposes civil liability on
anyone “who, under color of any statute, ordinance, regulation,
custom or usage, of any State . . . , subjects, or causes to be
subjected, any . . . person . . . to the deprivation of any
rights, privileges, or immunities secured by the Constitution and
laws.” 42 U. S.C. 8§ 1983 (1994). Section 1983 is not a source of
substantive right but a nethod of obtaining redress for

violations of federally created rights. See Al bright v. diver,

510 U. S. 266, 271 (1994); Baker v. MCollan, 443 U. S. 137, 144




n.3 (1979); N cholson Air Servs., Inc. v. Board of County

Commirs, 120 Md. App. 47, 83 (1998). “The first inquiry in any 8
1983 suit, therefore, is whether the plaintiff has been deprived
of a right ‘secured by the Constitution and |laws.’” Baker, 443
U S. at 140.

Appel lant, in her brief, predicates the 8 1983 cl aimon
viol ations of her equal protection rights under the Fourteenth
Amendnent to the Constitution. Appellant cites authority for the
proposition that 8 1983 provides a renedy for “discrimnation in
viol ation of [her] equal protection rights.” Appellant further
asserts that “[t]he el enents of an enploynent discrimnation
claimin violation of the equal protection clause are the sane
under section 1983 as Title VII.”

We do not address the latter of appellant’s clains because
we concl ude she did not plead a violation of the Equal Protection
Cl ause of the Fourteenth Amendnent. The pertinent phrase in
paragraph 62 asserts a violation of “rights to be free from
di scrim nation based on gender, race or ethnicity, secured by the
Constitution and |laws of the United States.” For support, Count
VIl incorporates the entire remainder of the anmended conpl aint.
Despite such broad incorporation, we are unable to | ocate any
references to the Fourteenth Amendnent or its Equal Protection
Cl ause in the anmended conplaint. Consequently, we concl ude that
t he pl eadi ng does not assert a violation of appellant’s equal
protection rights under the Constitution. Additionally, if the
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anended conplaint is read to assert 8 1983 renedi es based on
direct violations of the federal statutory counts, those § 1983
remedies fail as a result of our decision to affirmthe dism ssal
of the predicate federal |aw counts.

B. dains Based on the Maryland Declaration of Ri ghts

Al t hough the anmended conplaint is silent with respect to
appel lant’s federal equal protection rights, in Count XII it
mentions the corresponding State right to equal protection
secured by Article 24 of the Maryland Declaration of Rights.?!!
Count XIl of the anended conpl aint incorporates all other
par agraphs of the pleading and asserts that the individual
appel l ees “deprived Ms. Mani khi of R ghts secured by the Maryl and
Declaration of Rights, including . . . equal protection of the
laws . . . under Article[] 24.”

Article 24 of the Maryl and Decl aration of Rights provides:

That no man ought to be taken or
i npri soned or disseized of his freehold,
liberties or privileges, or outlawed or
exiled, or, in any manner, destroyed, or
deprived of his life, liberty or property,
but by the judgnent of his peers, or by the
Law of the | and.
Ml. Code (1981 Repl. Vol.), Const. Art. 24. Although Article 24

does not guarantee equal protection in express terns, the concept

of equal protection is enbodied within the due process provisions

1 Count Xl also asserted violations of appellant’s State
constitutional rights “to due process for the protection of
property and liberty,” and “to free speech.” Appellant does not
contest the dismssal of these clains.
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of Article 24. See Kirsch v. Prince George’'s County, 331 M. 89,

96-97 (1993); Murphy v. Ednonds, 325 Md. 342, 353 (1992).

In general, the Court of Appeals has |ooked to United States
Suprenme Court opinions interpreting the Fourteenth Amendnent to
the federal Constitution in analyzing |Iike provisions of the

Maryl and Constitution and Decl aration of Rights. See Kirsch, 331

Ml. at 97. The two constitutional protections are distinct.
They are “possessed of independent aninmation,” such that “the
application of Article 24 . . . may require a result at variance
with the Suprenme Court’s application of the fourteenth
amendnent’s equal protection clause.” Mrphy, 325 Md. at 383

(Chasanow, J., dissenting) (quoting Attorney General v. WAldron,

289 Md. at 714 n.20). Additionally, different principles govern
the recovery of conpensatory damages for violations of the state

and federal constitutions. Ashton v. Brown, 339 M. 70, 100

(1995); Ritchie v. Donnelly, 324 Md. 344, 368-74 (1991). Wile a

violation of Article 24 gives rise to a private cause of action

for damages under Maryland common |aw, see DiPino v. Davis, 354

Md. 18, 50 & n.7 (1999); Brown, 339 MI. at 102-08; Ritchie, 324
Ml. at 368-74; Cea v. Cty of Baltinmore, 312 MI. 662, 679

(1988); Wdgeon v. Eastern Shore Hosp. Cr., 300 Md. 520, 537-38

(1984); Dunne v. State, 162 MI. 274, 284-85 (1932); Weyler v.

G bson, 110 Md. 636, 653-54 (1909) (discussing Article 23 of the
Maryl and Decl aration of Rights, predecessor to present Article

24), the corresponding federal renmedy is conferred by the statute
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42 U.S.C. § 1983.

But, especially with respect to the devel opnment of equal
protection jurisprudence, the Court of Appeals has virtually
adopt ed Suprene Court precedent as controlling authority in the
interpretation of corresponding State constitutional law. In

Mur phy, supra, Judge Eldridge wote for the Court:

Wil e the Equal Protection C ause of the
Fourteenth Amendnent and the equal protection
guarantee enbodied in Article 24 of the
Maryl and Decl aration of Rights are obviously
i ndependent and capabl e of divergent
application, we have consistently taken the
position that the Maryl and equal protection
principle applies in |like manner and to the
sane extent as the Equal Protection O ause of
t he Fourteenth Amendnent.!*? Thus, United
States Suprene Court opinions concerning the
Equal Protection C ause of the Fourteenth
Amendnent are practically direct authorities
with regard to Article 24 of the Declaration
of Rights.

Mur phy, 325 Md. at 354 (citations and internal quotation marks
omtted).

In drawi ng the |ine, however, between discrimnation by
State actors that violates Maryl and equal protection guarantees
and private discrimnation beyond the reach of such guarant ees,
the Court of Appeals has not enployed the Suprene Court’s “state

action” jurisprudence. Instead, the Maryland right to equal

2 The Court of Appeals specul ated in Wal dron, supra, that
it my be “because this State has no express equal protection
clause that Article 24 has been interpreted to apply in like
manner and to the sane extent as the Fourteenth Anendnent of the
Federal Constitution.” 289 MI. at 704 (internal quotation marks
omtted).
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protection generally is violated by “public officials” acting
“under color of their office.” Brown, 339 Ml. at 102-03. See

also Ritchie, 324 Md. at 369; Dunne, 162 M. at 285. Recently,

the Court stated that only “governnment agents” can violate

provi sions of the Maryland constitution. D Pino, 354 Ml. at 51.
A review of the cases discussing violations of Maryl and due
process or equal protection principles by individual actors,
however, reveals that the official status of the actor, and
whet her the official was acting under color of his office, was

not at issue in any of the cases. See D Pino, at 23 (Il ocal

police officer); Brown, 339 Mi. at 102-04 (local police
officers); R tchie, 324 Ml. at 349 (Sheriff of Howard County);
Cea, 312 Ml. at 664-65 (Baltinore City Police Oficer); Wdgeon,
300 Md. at 523, 534 (doctors enployed by the State of Maryl and
who concluded that plaintiff suffered froma nental disorder and

commntted himto a hospital); Mison v. Wightson, 205 M. 481,

485 (1954) (Baltinore Cty Police Sergeant); Heinze v. Mirphy,

180 Md. 423, 425 (1942) (Baltinore Cty Police Oficer); Gbson,
110 Md. at 653-54 (Warden of the Maryland Penitentiary). The
Court of Appeals has not defined the terns “public officials” and
“under color of office” in context, but in the absence of
contrary interpretation, such status-based terns seemto limt
the reach of Maryland s equal protection guarantees to State or

| ocal governnental enployees purporting to act in an official
capacity. Such a construction would be far |ess protective than
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the relatively well-devel oped Suprene Court state action
jurisprudence, which recognizes that state action may exi st even
t hough the actor is not a governnental enpl oyee.

We conclude that a distinct Maryland constitutional anal og
to the federal state action analysis has never been articul ated
and that Maryl and precedents have not excluded, by negative
inplication, the consideration of federal state action
jurisprudence in the devel opment of simlar Maryland principles.
Consequently, we shall begin by anal yzing the actions of appellee
Ovid and the union appellees as alleged in the amended conpl ai nt
to determ ne whether those actions anmount to state action under
Suprene Court precedent. 3

In Burton v. Wl mngton Parking Auth., 365 U S. 715, 722

(1961), the Suprene Court said the following of the state action
doctri ne:

It is clear, as it always has been since the
Cvil Rights Cases [109 U. S. 3 (1883)], that
“I'ndi vidual invasion of individual rights is
not the subject-matter of the [Fourteenth]

amendnent,” at p.11, and that private conduct

B |n Part 1.A., above, we concluded that the factual
al l egations of the amended conplaint were insufficient to support
an inference that appell ees Parsons and Moragne-el discrimnated
agai nst appel | ant because of her sex, as required to state a
cause of action under Title VII. For the sanme reasons, the
anmended conplaint fails to state an Article 24 equal protection
vi ol ati on agai nst Parsons and Moragne-el.

Mor eover, we di scussed above appellant’s allegation that the
uni on appel | ees agreed with her supervisors at MIA that she
“would | ose a day’s work.” W do not take this anbi guous
statenent as an allegation that appellant was denied any right or
benefit in violation of her equal protection rights.
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abridging individual rights does no violence
to the Equal Protection C ause unless to sone
significant extent the State in any of its
mani f est ati ons has been found to have becone
involved in it. Because the virtue of the
right to equal protection of the |aws could
lie only in the breadth of its application,
its constitutional assurance was reserved in
ternms whose inprecision was necessary if the
right were to be enjoyed in the variety of

i ndi vidual -state rel ati onshi ps which the
Amendnent was designed to enbrace. For the
sane reason, to fashion and apply a precise
formula for recognition of state
responsibility under the Equal Protection

Cl ause is an “inpossible task” which “This
Court has never attenpted.” Kotch v. Pilot
Commirs, 330 U. S. 552, 556 [(1947)].

Al t hough the Suprenme Court has not fornulated a precise test, the
Court has articul ated several approaches to the state action

problem In Lugar v. Ednondson Ol Co., Inc., 457 U S. 922

(1982), the respondent creditor had successfully petitioned for a
wit of attachnment under Virginia law to prevent the petitioner,
its debtor, fromdisposing of his property before the debt could
be adjudicated. 457 U S. at 924. The wit of attachnment was
executed by a county sheriff, but it was dism ssed at a judicial
heari ng conducted shortly thereafter. 1d. at 924-25. The
petitioner then brought an action agai nst the respondent

al | egi ng, anong other things, that respondent had acted with the
State to violate petitioner’s due process rights. 1d. at 925.

In separate counts, petitioner alleged both that respondent had
m sused Virginia procedure in violation of his due process rights

and that due process was violated by the application of the
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statutory attachment procedure itself. 1d.

The Court announced a “two-part approach” to determ ning
whet her the all eged constitutional deprivations could be
attributed to the State:

First, the deprivation nust be caused by the

exercise of sone right or privilege created

by the State or by a rule of conduct inposed

by the State or by a person for whomthe

State is responsible. . . . Second, the

party charged with the deprivation nmust be a

person who may fairly be said to be a state

actor.
ld. at 937. The Court stated that the two principles “collapse
into each other when the claimof a constitutional deprivation is
di rected against a party whose official character is such as to
|l end the weight of the State to his decisions” but that the
principles diverge “when the constitutional claimis directed
against a party w thout such apparent authority, i.e., against a
private party.” 1d. The Court applied the two-part approach to
the facts before it, and concluded (1) that state action was not
inplicated in the m suse of Virginia procedure count because the
al l egations of unlawful activity presupposed actions contrary to
governnmental policy and w thout the purported authority of the
State of Virginia, but (2) that the attachment procedure outlined
in the Virginia statute was the product of state action. See id.
at 940-42.

The Lugar Court explained in a footnote that its decision

was consistent with the precedi ng case of Polk County v. Dodson,
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454 U. S. 312 (1981), decided the sane term In Polk County, the

Court held that a public defender’s actions in representing a
defendant in a state crim nal proceeding could not be actions

“under color of state law in a 8 1983 suit. See Polk County,

454 U. S. at 317-19. The Court reached this conclusion in part by
giving nore weight to the function perfornmed by the public
defender in the adversarial process than to the status of the
public defender as a state enployee. See id. at 320. After
detailing the many duties traditionally perfornmed by a public

def ender while acting as an advocate, the Court concluded, “We
find it peculiarly difficult to detect any color of state law in

such activities.” 1d. Although in Polk County the Court found

it unnecessary to consider the conparative scope of the state
action and color of state lawinquiries, id. at 322 n.12, in
Lugar it held that the “under-color-of-state-law requirenent” is
broader than the state action requirenent, such that “conduct
satisfying the state-action requirenent of the Fourteenth
Amendnent satisfies the statutory requirement of action under
color of state law,” while the reverse is not true. Lugar, 457
U S at 935 n.18. Thus, the representation of crimnal

def endants hel d unassail abl e under § 1983 in Polk County

simlarly would not constitute state action.

We find these cases instructive in analyzing whether the
al | eged actions of Ovid and the union appellees could trigger the
equal protection concept of Article 24 of the Maryl and
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Decl aration of Rights. The anmended conpl ai nt does not all ege
that the union appellees were State enployees, or that the State
was responsible for their actions, but instead alleges that they
were officials of the “Local 1300.” It is patent that the union
assunes an adversarial role with respect to the MIA and the State
when it represents union nenbers in enploynent matters. Beyond
the bare allegation that the three union appellees “did nothing
to stop [the harassnent] and participated in the sanme,” appellant
all eges that she net with the officials in October of, we
presunme, the year 1995; that at this neeting she told the union
appel l ees Ovid had el bowed her; that they attenpted to convince
her to change her internal report to omt the allegations that
Ovid el bowed her and sexual ly harassed her; and that the union
appel | ees denied her a hearing and did not properly process her
grievance. Finally, appellant alleges that her supervisors at
MIA agreed with the union appellees’ decision to deny her a
hearing on her internal conplaint and that the union appellees
agreed with her supervisors that she “would | ose a day’'s work.”
As a prelimnary matter, we note that appellant does not
identify the manner in which the union appellees subjected her to
di sparate treatnent in violation of equal protection. 1In the
anended conpl aint, appellant did not allege that she was treated
differently than others in the handling of her grievance or in
her contact with the union officials. Mreover, if the union
appel l ees did subject her to disparate treatnent, it could not be
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inferred fromthe alleged facts that she endured such treatnent
because of her sex, and appel |l ant does not nake such an
allegation. Finally, even if appellant had satisfied the above
deficiencies, she does not allege or plead facts to support the
concl usion that the union appellees, as private actors for whom
the State was not responsible, deprived her of those rights by
the exercise of sonme right or privilege created by the State, or
by a rule of conduct inposed by the State. The allegation of an
“agreenent” between the Union appell ees and appellant’s MA
supervisors to deny appellant a hearing does not transformthe
union’s alleged decision into state action. Thus, the alleged
actions of the union appellees fail to satisfy the first part of
the Lugar state action approach. For all of the above reasons,

t he amended conplaint fails to state a cause of action agai nst

t he uni on appellees for violating appellant’s State right to
equal protection under Article 24.

Ovid' s status as a State enpl oyee, however, satisfies the
first requirenment under Lugar, that the alleged constitutional
deprivation be caused by “a person for whomthe State is
responsible.” W assune, for the purposes of our analysis, that

a State equal protection violation by Ovid was ot herw se

4 The facts of the anmended conpl aint do not support an
i nference that the union appellees were responsi ble in any way
for the alleged conduct of Ovid. All specific allegations
regarding Ovid s conduct apparently predate appellant’s neeting
with the union appell ees.
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sufficiently alleged in the anended conplaint. W concl ude,
however, that, given those allegations, Ovid can not fairly be
considered a state actor.

There is no question that, normally, when executive branch
enpl oyees act or purport to act within the scope of their
official duties, they are state actors for purposes of
constitutional analysis. See Lugar, 457 U S. at 937; 2 Chester

James Antieau & WlliamJ. R ch, Mdern Constitution Law 8 26. 00,

at 21 (2d ed. 1997). |In the present case, there is no indication
that Ovid' s “official character” was such as to “lend the weight
of the State to his decisions,” of which appellant conpl ains.
Appel | ant does not contend that Ovid violated her rights in his
official capacity as a bus cleaner. Yet, if Ovid acted as a
private party, his actions were clearly contrary to State policy.
Cf. Lugar, 457 U.S. at 940. The anended conpl aint all eges
privately notivated conduct that is unrelated to Ovid's official
duties and not otherw se sanctioned by the State. The Fourteenth
Amendnent does not reach such conduct and, we are persuaded,
Article 24 of the Maryl and Decl aration of R ghts does not reach
it as well.
3.

Wth respect to the false inprisonnment claimagainst Ovid in

Count 11, appellant provided fragnents of alleged conduct by Ovid

t hat apparently occurred on different occasions. Appellant



all eged that, while she was on a bus, Ovid told her that she
could not get away fromhim Appellant alleged that “Ovid woul d
get on the bus where [she] was working, and turn the lights off
and | ock the back.”

To state a cause of action for false inprisonnment, it is
necessary to all ege an unl awful “deprivation by one person of the
liberty of another w thout his consent, whether by viol ence,

threat or otherwise.” Mhan v. Adam 144 M. 355, 365 (1924).

See also Safeway Stores, Inc. v. Barrack, 210 Mi. 168, 173

(1956); Mason v. Wightson, 205 Ml. 481, 487 (1954).

Appel | ant does not allege that on any particul ar occasion
Ovid unlawful |y deprived her of her liberty, wthout consent. It
is insufficient that on one occasion he allegedly told her she
could not get away. W therefore affirmthe circuit court’s

di sm ssal of Count |1



4.
Appel  ant asserted in Count Xl of the anended conpl ai nt
violations of 42 U . S.C. § 13981, known as the Civil Rights

Renedi es for Gender-Mtivated Viol ence Act (VAWA). The Act

declares that “[a]ll persons . . . shall have the right to be
free fromcrinmes of violence notivated by gender . . . .7 42

U S C 8§ 13981(c) (1994). Subsection (c) creates civil liability
for violations. In subsection (d)(2)(A), the term*“crinme of

violence” is defined in part as “an act or series of acts that
woul d constitute a felony against the person . . . and that would
cone within the neaning of State or Federal offenses.” The

al | eged acts need not have actually resulted in crimnal charges
or prosecution. 1d. 8§ 13981(d)(2)(A).

Appel lant did not identify in the anmended conpl aint, and
does not identify in her brief, a specific crime of violence to
support a violation of the statute. W note that appellant’s
all egations of civil battery by Ovid would not satisfy the
el ements of the felony of first degree assault under Maryl and

Law. ®* Al t hough Count Xl incorporates all other paragraphs of

% The felony of first degree assault is committed when a

person causes or attenpts to cause another “serious physical
injury,” or commts an assault with a firearm M. Code (1957,
1996 Cum Supp.), Art. 27 8 12A-1. The term “serious physical
injury” is defined as physical injury which:

(1) Creates a substantial risk of death
(2) Causes serious permanent or serious

(continued...)
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t he anmended conpl ai nt, we concl ude that the pleadi ng does not
allege facts that would constitute a felony by Ovid, Parsons, or
Mor agne- el under Maryland | aw. Consequently, we affirmthe
di sm ssal of Count Xl .1
5.
Appellant’s allegations with respect to the unnunbered
intentional infliction of enotional distress claimare

insufficient to state a cause of action. In Harris v. Jones, 281

Md. 560 (1977), the Court of Appeals recognized the tort of
intentional infliction of enptional distress and listed its four
el enents as foll ows:

(1) The conduct nust be intentional or
reckl ess;

13(....continued)
protracted disfigurenent;
(3) Causes serious pernmanent or serious
protracted | oss of the function of any bodily
menber or organ; or
(4) Causes serious pernmanent or serious
protracted inpairnment of the function of any
bodi |y nenber or organ.

Md. Code (1957, 1996 Cum Supp.), Art. 27 8§ 12(c).

6 Because we affirmthe dismissal of Count Xl on this
basis, we do not reach appellees’ contentions regarding (1) the
potential preclusive effect of the acquittal of Ovid on the civil
battery count, (2) the requirenent of the VAWA that the “crine of
violence” relate to or be notivated by ani nus agai nst wonen, (3)
the argunent that state enployees sued in their official capacity
are not “persons” within the nmeaning of the VAWA, and (4) the
fact that the VAWA was hel d unconstitutional by the Fourth
Circuit in Brzonkala v. Virginia Polytechnic Inst. and State
Univ., 169 F.3d 820 (4" Cir. 1999) (en banc).
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(2) The conduct nust be extrene and

out r ageous;

(3) There nust be a causal connection between

t he wongful conduct and the enotional

di stress;

(4) The enotional distress nust be severe.
Harris, 281 Md. at 566. |In concluding that the evidence in
Harris offered in support of the fourth elenment was legally
insufficient, the Court stated: “That elenent of the tort
requires the plaintiff to show that he suffered a severely
di sabling enotional response to the defendant’s conduct. The
severity of the enotional distress is not only relevant to the
anount of recovery, but is a necessary elenent to any recovery.”
ld. at 570. The Court concluded in part that the proffered
evi dence | acked necessary “evidentiary particulars” of the
severity of the enotional distress other than that the plaintiff
had seen a physician on one occasion “for his nerves.” 1d. at

572. Conpare Caldor, Inc. v. Bowden, 330 Mi. 632, 642 (1993)

(allegations that plaintiff was “distraught,” did not socialize
as nmuch after the incident, “kept to hinself, and did not trust
others very readily,” but carried on with his nornal activities
and obt ai ned enpl oynent soon after the incident, held
insufficient evidence of either a “severely disabling enotional
response that hindered his ability to carry out his daily
activities or the severe enotional distress this cause of action

requires”) with Moniodis v. Cook, 64 MI. App. 1, 16 (1985) (after

the incident, plaintiff took increasing anounts of nedication,
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“began to sleep nost of the tinme,” “becane a recluse” for one
year, and relied on relatives to tend to her household chores),

superseded by statute on other grounds as stated in Wathersby v.

Kent ucky Fried Chicken Nat. Managenent Co., 86 Ml. App. 533

(1991), rev'd on other grounds, 326 Md. 663 (1992).

In Leese v. Baltinore County, 64 M. App. 442 (1985),

overruled in part on other grounds by Harford County v. Town of

Bel Air, 348 Md. 363 (1998), we affirnmed the dism ssal of a claim
for intentional infliction of enotional distress in part because
the plaintiff’'s declaration failed to allege “*a severely
di sabling enotional response,’ so acute that ‘no reasonable man
could be expected to endure it.’” Leese, 64 MI. App. at 471
(quoting Harris, 281 Ml. at 571). W concluded that the
plaintiff's allegation that he “suffered ‘ physical pain,
enotional suffering and great nental anguish,’” fell short of the
““evidentiary particulars’ that nust be pleaded to show a prina
facie case of severe injury.” 1d. at 472. W noted that the
plaintiff did not allege that he was “unable to tend to necessary
matters,” but that he did allege that he was actively job hunting
after the incident. |[d.

In the present case, appellant alleged that “MIA, Ovid,
Par sons, Mragne-el, Pettus, Fonder, and Zollicoffer engaged in a
continuing pattern of intentional and reckless conduct, that was
extrenme and outrageous, causing Ms. Mni khi severe envotional
distress.” Appellant alleged that the appell ees’ acts “caused
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Ms. Mani khi to seek nedical treatnent.” These allegations fal
short of the requirement that enotional distress be plead with
particularity. |Instead, particular facts presented in the
anended conpl ai nt suggest that appellant continued to work during
and after the alleged incidents. Wthout specific allegations of
fact detailing appellant’s “severe enotional distress,” the
anended conplaint failed to state a claimfor intentiona
infliction of enotional distress.

Wth respect to aiding and abetting, Count 111, and
conspiracy, Count 1V, we conclude that no underlying tort remains
to support the liability of any appell ee under these Counts. In

Alleco Inc. v. The Harry & Jeanette Wi nberg Found.., Inc., 340

Ml. 176 (1995), the Court of Appeal s considered whet her both

ai ding and abetting and civil conspiracy were sufficiently

all eged in the anended conplaint. The Court stated, “This Court
has consistently held that “‘conspiracy” is not a separate tort
capabl e of independently sustaining an award of damages in the
absence of other tortious injury to the plaintiff.’” Alleco

Inc., 340 Md. at 189 (quoting Al exander & Al exander Inc. v. B.

Di xon Evander & Assocs.., Inc., 336 Mi. 635, 645 n.8 (1994)).

Simlarly, the Court stated:

One of the requirements for tort
l[tability as an aider and abettor is that
there be a “direct perpetrator of the tort.”
Duke v. Feldman [245 M. 454, 457 (1967)].
Thus, civil aider and abettor liability,
somewhat |ike civil conspiracy, requires that
there exist underlying tortious activity in
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order for the alleged aider and abettor to be
hel d Iiabl e.

Alleco Inc., 340 Md. at 200-01. Concluding that no underlying

tort was plead in that case, the Court affirnmed the dism ssal of
t he anended conpl aint on that ground.

We reach an anal ogous conclusion in the case at bar. Every
tort alleged in the anmended conpl ai nt was di sm ssed by the
circuit court. W have affirmed the dism ssal of those torts the
di sm ssal of which appellant contends was error. No tort remains
to support aider and abettor or conspiratorial liability as to
any of the appellees. W therefore affirmthe dism ssal of

Counts Il and I V.

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.



