REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1307

Septenber Term 1998

IN THE MATTER OF
Rl CHARD H.

Moyl an,
Sonner,
Adki ns,
JJ.

OPI Nl ON BY MOYLAN, J.

Fil ed: Septenber 7, 1999



The appellants, Margaret A and Alan H., challenge an O der
issued by Judge Joanne T. WIIls, in the Grcuit Court for
Mont gonmery County, whereby Margaret A. was deni ed custody of her
grandson, Richard H On appeal, Margaret A. contends:

1. that the trial judge erred in denying her
nmotions to intervene in the custody
proceedi ng; and
2. t hat the trial judge abused her
discretion in refusing to grant her
custody of Richard H
Alan H, R chard’s father, also contends that the trial judge
abused her discretion in refusing to grant custody of Rchard H to
Mar garet A

This is a very disturbing custody case involving an eight-
year-old boy, R chard H, who has been severely abused for much of
his life. Richard’ s father, Alan H, was convicted in August, 1993
of «child abuse after R chard was found bruised, burned,
mal nouri shed, Ilethargic, wunresponsive and suffering from a
respiratory infection. At that tinme, the Departnent placed R chard
with his paternal grandnother, Margaret A. Richard remained with
Margaret A until 1996, when he was returned to his father after
bei ng repeatedly beaten by Margaret A.’s boyfriend.

On March 27, 1997, Richard again cane to the attention of the
Departnment foll ow ng the unexpl ai ned sudden death of his six-nonth

old hal f-brother, Al exander. On that occasion, Ri chard had been

severely beaten and abused by his father and by his stepnother

Ingrid S. Alan H was again convicted of child abuse, as was
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Ingrid S., and is currently incarcerated. On May 6, 1997, the
Mont gonery County Departnent of Health and Human Services (“the
Departnent”) filed a petition in the Juvenile Court for Montgonery
County asking that R chard H be declared a Child in Need of
Assistance (“CINA") due to the extrenme abuse he suffered at the
hands of his father, the appellant Alan H, and his stepnother,
Ingrid S Prior to the adjudication, R chard s paterna
grandnot her, Margaret A, filed a Conplaint for Custody and
Visitation. Margaret A also filed two Motions to Intervene in the
juvenil e proceedi ngs pursuant to Ml. Rule 11-122(b), both of which
wer e deni ed.

On May 21, 1998, an adjudication hearing was hel d before Judge
WIlls at which time Margaret A filed a third Mdtion to Intervene.
Judge WIlIls denied the Motion to Intervene, adjudicated R chard a
CINA, allowed Margaret A. supervised visitation with Richard, and
continued Richard s placenent with his foster parents, Eric and
Cathy Y., pending disposition.

On July 29, 1998, a disposition hearing was hel d before Judge
WIlls to determ ne whether R chard should remain with his foster
famly or be placed with Mrgaret A After a full day of
testinmony, the trial judge ordered that R chard remain in his
current foster care placenent and granted Margaret A. supervised
visitation. Fromthat decision, both Alan H and Margaret A noted

tinmely appeals.
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Margaret A's first contention that the trial judge’ s denial
of her notions to intervene inproperly denied her the right to
litigate with respect to both 1) the custody of R chard H and 2)
visitation is conpletely without nmerit. Wth regard to a party’s
right to intervene in a juvenile causes proceeding, Maryland Rul e
11-122 provi des:

I ntervention

a. O right. Upon tinely application
any parent not served with original process
shall be permtted to intervene for any
pur pose.

b. Perm ssive. Upon tinely application,
any person, other than a parent, seeking
custody or guardianship of the respondent
child may be pernmitted to intervene for
di spositional purposes only, including the
filing of a petition to review, nodify or
vacate a di sposition order

(Enphasi s supplied).

The Rule clearly does not require that a party, other than a
parent, be permtted to intervene. It sinply provides that a
trial court may permt a party to intervene. Thus, the trial judge
in this case could have permtted Margaret A. to intervene but
clearly was not required to do so.

Margaret A’s interests, noreover, were fully represented at
the disposition hearing on July 29, 1998. Margaret A. and her
counsel remained in the cl osed proceedi ng and assi sted counsel for
Alan H, who argued that Margaret A. receive custody of Richard H

Margaret A. al so received copies of the evaluations that were nade
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of herself and of her daughter, Karen B. Margaret A was called to
testify at the disposition hearing. We hold that Margaret A’'s
interests in Richard H's custody were fully represented.

W are not unnoved by the appellants’ argunent that the rights
and/or interests of a grandparent, substantive and procedural, are
sonetinmes not adequately protected. The perennial difficulty, of
course, is that even where the law may in specific instances be
guilty of what seens an oversight, any proposed renedy can be
counter-productive. Although in sone cases it nay be the interest
of one or nore of the grandparents that seens deserving of the
law s extra solicitude, in other cases it mght as readily be the
interests of a stepnother or stepfather, of an older brother or
sister, of even a great-grandparent, of aunts or uncles. It is
for this reason that the law wisely entrusts the decision of
whet her to expand certain procedural rights to concerned parties
other than the parents to the wi se discretion of the trial judge on
a case-by-case basis. In any event, it is not for us to grapple
with the nerits and denerits of any proposed expansion of
procedural rights. That is a matter for nore proper consideration
by the Maryland Legislature or, at the very least, to the Court of
Appeal s’ Standing Conmmttee on Rules of Practice and Procedure.

The second contention, that the trial judge abused her
di scretion in denying Margaret A. the custody of Richard H, is
equally without nerit. An agency is not required to recommend

pl acenent with a relative when such a placenent is contrary to the
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child s best interest. A Departnent need only “consider” placenent

with a relative. See In re Adoption/ Guardi anship No.2633, 101 M.

App. 274, 288 (1994). The Court of Appeals has consistently held
that grandparents have no inherent right to custody of their

grandchil dren. Beckman v. Boggs, 337 Mi. 688 (1995); Fairbanks v.

McCarter, 330 Md. 39, 46-47 (1993).
The law in Maryland is that a trial court’s determ nation as
to custody may not be reversed absent a showi ng of a clear abuse of

discretion. In re Adoption/ Qiardi anship No. 3598, 347 M. 295, 311

(1997); Petrini v. Petrini, 336 Ml. 453, 470 (1994) Particularly

inportant in custody cases is the trial court’s opportunity to
observe the deneanor and to assess the credibility of the parties
and wi tnesses. Petrini, 336 Ml. at 470. Thus, we nust determ ne
whet her Judge WIIls abused her discretion in denying custody of
Richard H to his paternal grandnother, Margaret A
As throughly explained by the Court of Appeals in Petrini:
Child custody awards have traditionally
been predicated on the “best interest” of the
child invol ved. That which is in a child's

best interest is not always easy to determ ne.
As we pointed out in Taylor v. Taylor:

Fornmula or conputer solutions in
child custody matters are inpossible
because of the unique character of
each case, and the subjective nature
of the evaluations and decisions
that nust be nade. At best we can
di scuss mgj or factors that shoul d be
considered in determ ning [custody],
but in doing so we recognize that
none has talismanic qualities and
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that no single list of criteria wll
satisfy the demands of every case.
336 Ml. at 468-69(Ctations omtted). The Court went on to explain
t hat :
[w] hile custody determ nation nust be made on
a case-by-case basis due to the uni queness of

the fact patterns in such disputes, factors
relied upon in past cases can be used to guide

the trial court’s decision nmaking process. 1In
this regard, trial courts are endowed wth
gr eat di scretion in maki ng deci si ons

concerning the best interest of the child.

In Hld v. H1ld, we observed:

For purposes of ascertaining what is
likely to be in the best interests
and welfare of the child a court may
properly consider, anong ot her
things, the fitness of the persons
seeki ng custody, the adaptability of
the prospective custodian to the
task, the age, sex, and health of
the child, the physical, spiritua
and noral well-being of the child,
the environnent and surroundings in
which the child will be reared, the
influences likely to be exerted on
the child, and, if he or she is old
enough to nmake a rational choice,
the preference of the child. | t
stands to reason that the fitness of
a person to have custody is of vital

i nport ance. The par anount
consi derati on, however, is the
general overall well-being of the
chil d.

Petrini, 336 Ml. at 469(citations omtted).
After an extensive hearing on the issue of whom should be
given custody of R chard H, Judge WIIls, in rendering her

decision, stated the foll ow ng:
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Richard is under the jurisdiction of this
Court, as a child in need of assistance.
According to Courts and Judicial Proceedi ngs,
3-802, the purpose of the whole Juvenile Court
is to provide for the <care, protection,
whol esone, nental and physical devel opnent of
children comng within the provision of this
subtitle. And to provide a program of
treat ment, training and rehabilitation,
consistent wwth the child s best interest and
the protection of the public interest.

Ri chard has suffered unspeakabl e abuse at
t he hands of his father and at the hands of
his caretaker, Ingrid S. Unfortunately for
Richard, this is not the first time that he
was abused. He was abused previously and was
under the jurisdiction of the Court.

This nmenber of the bench obviously was
not on the bench at that tinme, so | had no
i nvol verent with the case then. But since the
adj udication in this case, | have gone back
and read all those files, because | thought
that it was very pertinent in ny disposition
inthis matter.

| took judicial notice of everything that
was in those files, and all the work that was
done, rightly or wongly with the Departnent,
under the direction of the Departnent. The
therapy that was provided to Alan H and
Ingrid S., the therapy that was provided to
Ms. A, obviously it was a major screw up. W
woul dn’t be here today, if the system had
protected Richard the first tine. It didn’'t
protect him

|’ m determ ned that the system will not
fail himthis tine. Richard is, because of
his history a very, very unique, fragile and
special child. | had the occasion to neet
with Richard. Counsel was here . . . [We
spent approximately twenty mnutes wth
Ri chard. Thank God, he has the ability to be
a delightful child. . . . | found himto be
at this point in tinme, healthy and very happy.



- 8-

| cannot help but feel, based on all the

reports that |’ve read that is due to the
position he is in now He is in foster care,
specialized foster care, because as | said

before, he’s a very special kid, because of
what’ s happened to himin the past.

| have taken into consideration all of
t he docunents that have been presented, all of
the reports. | read the deposition of Dr.
Sontag. Qobviously | listened very carefully
to all of the testinony that was presented
here today.

There are clearly many different ways to

interpret what people say and do. And | choose
not to interpret that anyone was |ying. I
don’t think that anyone is lying in this case.
| think that people see things differently.
. . It's very clear to ne that Ms. A and her
daughter, very nmuch |ove Richard. But it’s
al so very clear to ne that they are not able
to provide for himat this tinme. They do not
have, what this young nman needs. And this
young man needs stability and he needs to be
safe. He has not been safe for very nuch of
the tinme in his life.

Readi ng reports about what happened to
him when he lived earlier with his father and
Ingrid, when he was first injured then he went
back wth his grandnother. There were
problens in the grandnother’s honme, there was
all kinds of back biting and fighting going
back and forth between Alan and the

grandnot her about Richard. Regar dl ess of
whose fault it is, and again, |I'mnot trying
to place blanme any place at all, the result of
all of that is that R chard ended up abused
agai n. As |’ve indicated, |I'’m not going to
all ow that to happen.

He will remain in foster care, the
speci alized foster care program that he's in
Now. | will reaffirm the no contact order
between Ingrid S. and Rchard. He'll continue
under the jurisdiction of the court, conmtted
to the departnent. As | said, he's to

continue in his specialized foster care



pl acenment . Il wll reaffirm the limted
guardi anship that was given to his foster
parents, previously.

It is clear fromthe trial judge s opinion that she carefully
considered all of the evidence presented, as well as the factors
set forth in Petrini, in reaching her decision. As evidenced by
the | anguage in her opinion, the trial judge was acting in the best
interest of Richard. W see absolutely no abuse of discretion in

this case.

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANTS.



