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On April 17, 1994, the Brunswi ck Crab House, an establishnment
in Frederick County, was destroyed by fire. Adri ene Ryan War
appellant, was convicted by a jury in the CGrcuit Court for
Frederick County of being an accessory before the fact to first
degree arson in the burning of the Crab House.! On appeal, she
contends that the evidence was insufficient to support the verdict.
W agree, for the reasons set forth bel ow

FACTS AND PROCEEDI NGS

From March 1991 until late sumrer 1993, appellant and her
husband Robert War operated a bar and pool room known as the
Brunswi ck Crab House (“the Crab House”).? Robert was prinmarily
responsible for the day to day operations of the Crab House. 1In
August 1993, he suffered a stroke that left him with disabling
physi cal and psychol ogi cal injuries. Thereafter, appellant assuned
operation of the Crab House until Decenber 1993, when Robert
returned follow ng his conval escence.

During Robert’s absence, business at the Crab House took a
turn for the worse. Sharon Wentzel, a forner enployee of the Crab
House, testified as a State’s witness that in that tinme frame the
Crab House frequently ran out of food and appellant had to pay cash

for its purchases because she could not pay the bills as they

lAppellant also was charged with arson and conspiracy to
commt arson. The trial court granted notions for judgnent of
acquittal on those counts.

2t is unclear fromthe record whether appellant and Robert
Wear are legally married. They held thensel ves out as husband and
w fe and have seven children together.



becane due. During the two years or so that Wentzel worked at the
Crab House, she also lived in an apartnment on the second fl oor of
the building in which the Crab House was | ocated. I n Sept enber
1993, Wentzel left her enploynment at the Crab House and noved to a
residence directly across the street. Before then, on a couple of
occasi ons, she overheard appel |l ant nmake statenents about burning
down the Crab House and obtaining insurance noney.

Robert Conner, who lived with Wntzel, also testified for the
State. He stated that in August 1993, before Robert War’s stroke,
appel l ant and Robert cane to his and Wentzel’'s apartnent and asked
himto set fire to the Crab House. He refused. According to
Connor, sonetine after Robert War’'s stroke, appellant again
i nqui red whet her he would burn the building for her, and he again
ref used.

Went zel and Conner each testified that at around 11 p.m on
April 16, 1994, they were watching tel evision when they | ooked out
their front wi ndow and noticed soneone pull up to the Grab House in
Robert War’s tan w ndow van. They identified the vehicle's
occupant as Kevin War, Robert’s son from a previous narriage.
Went zel and Conner each described Kevin War as having shoul der
l ength brown hair. Wentzel recognized Kevin because she had seen
hi m around the Crab House bar. She watched Kevin park Robert’s van

outside the CGrab House and enter the building through a back gate.



The State also called Gary Ward, who had known appel | ant for
about eighteen years. Ward stated that in Novenber 1993, appel | ant
conplained to him that she could not afford Robert’s nedical
expenses, that the |iquor board was about to pull her license for
the Crab House, and that “the business just wasn’'t doing nothing.”
Appel | ant asked Ward to cone to the Crab House to check out an
ostensi bl e heating problem Wen he arrived, appellant asked him
to go upstairs with her so that they could speak in private.
Appel lant told himthat the nedical bills for Robert’s stroke were
piling up, and that business was down because the Frederick County
Li quor Board had nade her renove the pool tables fromthe bar. She
then offered to pay Ward $20,000 in insurance proceeds if he would
burn the bar down for her. Ward refused. He testified that he and
appel l ant then went into the basenent of the Crab House, where the
furnace was | ocat ed. Appel  ant pointed out that all they would
have to do to burn the building down would be to crack the fue
line and set the fuel on fire. Ward again refused to participate.

Ward testified that on two nore occasi ons appellant solicited
himto torch the Crab House. About two weeks after the “furnace
call,” appellant called him on the pretext of having plunbing
pr obl ens. Ward went to the Crab House with his wfe, Brenda.
Brenda sat in the bar while appellant and Ward went into the dining
area to talk. According to Ward, appellant asked whether he had

“given anynore thought” to what they had di scussed previously, and



t hen of fered him $20, 000 or 20% of the insurance proceeds to burn
the Crab House. Ward responded that he wanted nothing to do with
the schene. He and Brenda then left.

Wward testified further that in Decenber 1993, when he and
Brenda and appellant and Robert went to a |ivestock auction in
Wbodsboro, appellant increased her offer to himto torch the Crab
House to $20, 000 and 20% of the insurance proceeds. Ward refused
and threatened to report appellant to the fire marshal if she ever
rai sed the subject again.

Brenda Ward testified for the State and corroborated sonme of
the factual circunstances surroundi ng the second and third neetings
bet ween appellant and Gary Ward. She testified that when the
couples went to the Wodsboro |ivestock auction, she heard
appellant ask Gary Ward if he had given nore thought to her
previ ous request.

Mar k Ebersole, a volunteer fire fighter, was called by the
State and testified that early in the norning hours of April 17,
1994, he drove by the Crab House and noticed a brown or gold work
van with a dented rear quarterpanel parked al ong side the buil ding.
Two white nmales with black shoul der Iength hair were standing by
the rear of the van. Ebersole continued on his way hone.
Approximately five to ten mnutes |ater, he was sumoned by the
alarmto a fire at the Cab House. He testified that about twelve

m nutes el apsed fromthe time that he saw the two nal es outside the



Crab House to the tinme that he returned to find the Crab House on
fire. By then, the van and the people that he had seen previously
wer e gone.

Conner and Ward each testified enphatically that they did not
set the Crab House on fire and had nothing to do with the fire.

At the time of the fire, tw insurance policies on the Crab
House were in effect. A policy witten by Anmerican States
| nsurance Conpany covered the contents of the Crab House for
$100,000 and covered |loss of business incone for $60, 000.
Appellant filed a proof of loss for the limts of that policy.
American States eventually settled with her for $110, 000. A
financial investigation of appellant by the Bureau of Al cohol,
Tobacco and Firearns revealed that shortly after she deposited the
Anmerican States settlenent draft into her bank account, she nmade
four cash withdrawals in the amunts of $9,000.00, $9,900.00,
$5, 000, and $15, 142. 48.

The second policy, with Frederick Mitual |nsurance Conpany,
covered the Crab House structure for $200, 000. Several weeks
before the fire, Frederick Miutual notified appellant by certified
mail of its intention to cancel the policy on May 9, 1994. After
the fire, Frederick Mitual paid off the bal ance of the nortgage on
t he property.

We shall recount additional facts as necessary to our

di scussi on of the issues.



DI SCUSSI ON

The standard for review of the sufficiency of the evidence in
a crimnal case is whether, after reviewng the evidence in the
light nost favorable to the prosecution, any rational trier of fact
could have found the essential elenents of the crinme beyond a
reasonabl e doubt. Jackson v. Virginia, 443 U.S. 307 (1979)
Bl oodsworth v. State, 307 M. 164, 167 (1986). Wei ghing the
credibility of wtnesses and resolving any conflicts in the
evidence are tasks proper for the fact finder. Binnie v. State,
321 Md. 572, 580 (1991).

Circunstantial evidence is entirely sufficient to support a
conviction, provided the circunstances support rational inferences
fromwhich the trier of fact could be convinced beyond a reasonabl e
doubt of the guilt of the accused. Finke v. State, 56 M. App
450, 468-78 (1983); see also, Hagez v. State, 110 Md. App. 194, 204
(1996) (“[t]he true test is whether the evidence, circunstantial or
ot herwi se, and the inferences that can reasonable by drawn fromthe
evi dence, woul d be sufficient to convince a rational trier of fact,
beyond a reasonabl e doubt, of the guilt of the accused.”)(enphasis
added). Thus, the sufficiency standard applies to all crimnal
cases, including those resting upon circunstantial evidence,
Wggins v. State, 324 Ml. 551, 567 (1991), since, generally, proof
of guilt based in whole or in part on circunstantial evidence is no

different fromproof of guilt based on direct eyew tness accounts.
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See Eiland v. State, 92 M. App. 56, (1992), rev'd on other
grounds, 330 Md. 261 (1993).

In this case, appellant challenges the sufficiency of the
evi dence to support a finding that she was an accessory before the
fact to first degree arson. First degree arson is the wllful and
mal i cious burning of a dwelling or occupied structure. M. Code
(1957, 1996 Repl. Vol.), 8 Art. 27 8 6. “An accessory before the
fact is one who is guilty of felony by reason of having aided,
counsel ed, commanded or encouraged the conm ssion thereof, wthout
havi ng been present either actually or constructively at the nonent
of perpetration.” State v. Hawkins, 326 M. 270, (1992)(quoting
State v. Ward, 284 Md. 189, 197 (1978)(enphasis in the original));
Huff v. State, 23 M. App. 211, 214-15 (1974). Accordingly, a
conviction for accessory before the fact to first degree arson
requi res proof beyond a reasonabl e doubt that a first degree arson
was commtted and that the accused “aided, counsel ed, conmanded or
encour aged the comm ssion” of that crine.

Appel | ant does not contend that the evidence presented was
insufficient to support a finding that the burning of the Crab

House was an act of first degree arson.® Rather, she contends that

3I ndeed, there is nmuch evidence on that score, including the
testinmony of Deputy Fire Marshall Harry Mem nger, an expert who
determned that the fire was incendiary in nature, and that it had
three separate origins. Mreover, although the Crab House was not
occupied at the time of the burning, it contained apartnents or
“dwel lings,” thereby qualifying the crine conmtted as arson in the

(continued. . .)
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the record is devoid of any evidence fromwhich a reasonabl e fact-
finder could conclude that she “aided, counseled, commanded or
encour aged” the comm ssion of that crine.

At trial, the State theorized that the fire at the Crab House
was set by Kevin War, appellant’s step-son. To be sure, the
evi dence established that Kevin Wear was seen in front of the Crab
House a few hours before the fire and that a man matching his
description was seen in the area of the Crab House m nutes before
the fire. Even assuming that Kevin set the fire, however, there
was no direct evidence that appellant “aided, counsel ed, commanded
or encouraged” himin doing so, as the State concedes. The State
mai ntai ns, however, that there was sufficient circunstanti al
evi dence to support the verdict. W disagree.

The circunstantial evidence that the State relies upon to
support its argunent pertains to appellant’s notive and intent to
have the Crab House burned. Wt hout question, there was anple
evi dence that appellant was notivated to have the Crab House
destroyed by fire: business was poor, nedical bills were piling up,
and the business’s liquor license was in jeopardy. |In addition
there was strong evidence that appellant intended to have the
bui | di ng bur ned: she twce attenpted to solicit individuals to
commt arson. The evidence established, however, that neither of

the nmen that appellant asked to set fire to the Crab House did so;

3(...continued)
first degree. Art. 27, 8 6(a).
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to the contrary, they flatly refused. The State maintains, in
effect, that the evidence that appellant unsuccessfully solicited
two people to burn the Crab House was adequate circunstanti al
evi dence that she successfully solicited Kevin War, or whoever in
fact set the fire, to do so. Wile the doing of an inproper act
may give rise to an inference that the actor was notivated to do it
and intended to do it, the converse is not the case: it may not be
inferred froma person’s notive or intention to do an i nproper act
that he did so. Wod v. Palner Ford, Inc., 47 Ml. App. 692, 707
(1981). As we stated in Lanbiotte v. State, 17 M. App. 545
(1973):

I nferences of fact have their proper place in the | aw of

evi dence and are capable of filling many gaps. They may

not, however, be used by the State as a substitute for

the evidentiary burden of proving all the elenents of a

crime beyond a reasonabl e doubt .

Id. at 563 (internal citations omtted).

There was no evidence, direct or circunstantial, that
appel l ant “ai ded, counsel ed, commanded or encouraged” the person
or persons who set the Crab House afire to do so. The State’s
evi dence of appellant’s notive and intent to have the Crab House
burned could not serve as proof that she successfully solicited
soneone to do so. “*Circunstantial evidence which nerely arouses
suspi cion or | eaves roomfor conjecture is obviously insufficient.

It nust do nore than raise the possibility or even the probability

of guilt. [I]t nmust . . . afford the basis for an inference of



guilt beyond a reasonable doubt.’” Taylor v. State, 346 M. 452,
458 (1997) (enphasis supplied)(quoting 1 Underhill, Crimnal
Evi dence § 17, at 29 (6th ed. 1973)).

The evidence was insufficient to establish appellant’s guilt

of the crime of accessory before the fact to first degree arson.

JUDGVENT REVERSED; COSTS
TO BE PAID BY FREDERICK
COUNTY.
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