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In 1995, the Council of Unit Omers of the O ub at MDonogh
Township (the Council) sued ten defendants, including appellant
Resi dential Warranty Corporation, Incorporated and appell ees,
Bancroft Homes of Geenspring Valley, Incorporated (BHGY), and
Janmes Rubenstein and Terry Meyerhoff Rubenstein (the Rubensteins).
The Council filed a fifty-two-count anended conplaint in the
Circuit Court for Baltinore County alleging that, anong others,
appel | ees were responsible for a variety of design and construction
defects created during and after the construction of the Council’s
condom nium units. The anmended conplaint also clainmed that
appellant was simlarly liable, pursuant to residential warranties
it issued on individual condom nium units. On COctober 2, 1996
appel lant filed an anmended cross-claint against the parties who
devel oped and built the property at issue, appellees and Bancroft
Hones, Incorporated (BH ), for fraudul ent conveyance, conceal nent,
and i ndemi fication based on a breach of contract.?

Bet ween COctober 15, 1996 and February 24, 1997, the circuit
court (Byrnes, J.) held hearings on various notions and di sposed of
forty-five of the Council’s counts, |eaving seven counts for
trial.® In addition, the court issued an order on February 27,

1997, severing appellant’s cross-clains for indemity from the

Appel lant’s original cross-claimwas filed in Septenber 1994.

2The parties di sputed whether appellant alleged a piercing the
corporate veil count within the anmended conpl ai nt.

SAppel lant’s brief states that nine counts remained for trial.
Appel | ee BHGV correctly points out, however, that two additional
counts were dism ssed via sunmary judgnent on February 21, 1997.
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Council’s suit. The follow ng day, the parties proposed on the
record a $4, 200,000 settlenent, subject to final approval by the
Council, in which $625,000 would be paid by appellant and
$3,575,000 woul d be paid by the remai ni ng defendants, appell ees.
After discussion of the settlenent proposal, the Rubensteins made
an oral notion for sumrary judgnment with respect to the cross-claim
filed against them personally by appellant. The court orally
granted the Rubensteins’ notion that day, February 28, 1997.
Shortly thereafter, the parties conpleted the settlenent and the

remai ni ng counts of the Council’s anended conpl aint were di sm ssed.

Appel l ant, on March 7, 1997, filed a notion for the court to
reconsider its grant of the Rubensteins’ notion for summary
judgnent. On the sanme date, appellant also filed a second anended
cross-claimthat clarified its previous clains, separately alleged
a piercing the corporate veil claim and added a claimunder the
Consuner Protection Act. In response, the Rubensteins filed a
nmotion to strike appellant’s second anended cross-claimas untinely
and prejudicial. The court held a hearing on May 22, 1997, during
which it denied appellant’s notion for reconsideration and granted
BHGY s notion for summary judgnment with respect to appellant’s
cross-clains and anended cross-clains.* Furthernore, the court

granted appell ees’ notion to strike the second anended cross-claim

“Unlike BHI, the court determned that BHGY was not
contractually bound to indemify appellant.
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because the claim did not add any new counts except for that
relating to the Consunmer Protection Act, which the court determ ned
was i napplicabl e.

On April 14, 1998, the court denied BH s notion for summary
judgment, thereby allowing appellant to proceed wth its
i ndemmi fication claimagainst BH . The court also entered final
j udgnent on that date, thereby granting summary judgnment to both
t he Rubenstein’s personally and to BHGY with respect to appellant’s
cross-claimand anmended cross-claim Appellant tinely noted its
appeal on May 11, 1998 and presents for our review the foll ow ng
guestions that we rephrase:

| . Did the circuit court err by determning
t hat the Rubensteins could not be jointly
and severally liable with BH on either
the piercing the corporate veil or
f raudul ent conveyance t heory and,
therefore, granting sunmmary judgnent in
favor of the Rubensteins?

1. Dd the circuit err, because appell ant
was entitled to seek cont ract ual
indemification from BHGY, by granting
summary judgnent to appel | ee BHGV?

I1l. Dd the circuit court err by granting
appel l ees’ notion to strike appellant’s
second anended cross-cl ai n?

The Rubensteins present an additional guestion for our
consi deration, which we restate for clarity:

IV. Did the circuit court correctly enter
summary judgnent in favor of appellees on
all counts of the anmended cross-claim

because appellant did not prove the
condition precedent that BH failed to
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perform its obligations under t he
warranty agreenents?

We answer appellant’s questions in the negative and the
Rubenstein’s additional question in the negative. Consequently, we

affirmthe circuit court’s judgment.

FACTS

Janmes Rubenstein was the president and sol e sharehol der of
BHI, a real estate devel opnent conpany and unbrella organi zation
for other entities.® Rubenstein was the sole sharehol der and
president of all affiliated Bancroft entities, with the exception
of BHGV, for which he shared officer duties® with his wife, Terry,
who al so nmaintained ten percent of the conpany’s stock. Duri ng
each year from 1984-1987, appellant entered into one-year building
agreenments with BH, providing it wth [imted warranty agreenents
on all dwellings constructed. In exchange for the warranties, BHI
agreed to construct homes within appellant’s warranty standards and
approved building codes, to performwarranty repairs upon notice

from the purchaser wthout appellant’s intervention, and to

Rubenstein also was president of the follow ng: Bancroft
Hones of Greenspring Valley, Inc., Bancroft Hones of OM ngs MIIs,
I nc., Bancroft Honmes of Hunt Valley, Inc., Bancroft Hones of
Pot apsco Valley, Inc., Bancroft Hones of Jones Valley, Inc., and
Bancroft Honmes of A d Court, Inc.

°Or. Rubenstein’s affidavit states that he and his wife were
“stockholders and officers” during the construction at issue.
Furthernore, a financial consultant’s report observed that Dr.
Rubenstein was a co-chief operating officer with his wfe.
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indermmify appellant for all expenses incurred by appellant
resulting frommajor structural defects occurring during the first
two years of warranty coverage.

Appel | ees contracted to build The C ub at MDonogh Township
(C ub), a condom nium conpl ex consi sting of eight buildings, each
with four stories and nultiple residential units.” In accordance
with the agreenents between BH and appellant, the sale of each
condomniumunit within the Aub included a limted warranty. The
first unit was sold on Cctober 17, 1986, at which tinme the first
warranty agreenent for a Club unit went into effect. Meanwhi | e,
just prior to the sale of the first unit, Elizabeth Hobby was hired
by appellees and BH as the director of architecture.

Beginning in late 1986 and continuing into 1987, when the
bui | dings were at various stages of conpletion, appellees |earned
of problems with the stucco finish used on the buildings. This
observation led to the discovery of nore serious problens.® In

February 1997, Hobby, along with the project superintendent,

The contracts designated BH as the devel oper of MDonogh
Townshi p, a project which included townhones, apartnents, and
condomniuns. Dr. Rubenstein, in his deposition, refers to BH as
perform ng managerial and supervisory activities for BHGVY, which
was a general contractor.

8The m nutes froma January 28, 1987 neeting about the Cdub
refer to the condom niuns’ “stucco probleni and whether the three
exi sting buil dings would be redone with wood siding. |In addition,
the mnutes indicate a difficulty with heating and air conditioning
systens in the Cub’s garage townhouses. The stucco problem and
nore detailed solutions also were included in notes from the
February 4, 1987 neeti ng.
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Drayton Harrison, and the sales representative for the stucco
manuf act urer, Bill Fei ss, made inspections which revealed
structural technique problens resulting froma |lack of consistency
in the job specifications. At a BH neeting on April 2, 1987, Dan
Calistrat, an enployee of a structural engineering firmhired to
review the architect’s plans and existing buildings, reported on
the Cub’s status. Notes fromthe neeting state the foll ow ng:
Structural problens can be corrected in new
construction nore easily but wll be nore
difficult W th exi sting structures.
[Harrison] had his suspicions about the
bui | di ngs bei ng of sound construction fromthe
[outset]. Upon M. Calistrat’s review of the
shop drawings . . . it was discovered that
there was no consistency in specifications and
appl i cations.
Furthernmore, on My 1, 1987, Hobby conducted another field
i nspection, noting several defects, which was foll owed by a May 8,
1987 nmenorandumto Dr. Rubenstein encouraging “diligent bidding” to
remedy the problens rather than “continued downgradi ng of details
whi ch have been worked out to be the nost price-effective renedy
possible for a bad situation.”
On June 25, 1987, appellees held “Progress Meeting #6" to
di scuss the status of new construction and repairs on the C ub.
The m nutes fromthat neeting include the concern that “[l]ack of
attendance shows | ack of concern, and even though to sone this has

become a laughing matter the progress neeting will continue with

those . . . who care to resolve the nmany (nightnmares) on the
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construction of [the Cub].”® Despite the ongoing discovery of
structural defects throughout the summer of 1987, appellees and BHI
continued with construction and sales of units at the Qub. By the
end of 1987, titles to units in each of the eight buildings had
been sold, and conpletion of construction on the buildings hid many
of the structural problens.

Construction | oan proceeds fromthe Cub and ot her Bancroft
projects were deposited into a single Signet Bank account under the
nanme of BH. Simlarly, all withdrawal requests relating to BHGV s
| oan for the Aub’s construction were di sbursed by Signet into the
BH account. From 1986 to 1987, however, transfers totaling over
$650, 000 were transferred, at the direction of either Dr. or Ms.
Rubenstein, from the BH account into Dr. Rubenstein’s persona
account. During his 1996 deposition, Dr. Rubenstein could not
explain the reason for the transfers, even though he and his wife
were the only people with authority to transfer the noney.

By 1988, following the transfer of BH funds to Dr.

Rubenstein, BH was near insolvency. On February 24, 1988, WIIliam

%Al t hough Dr. Rubenstein did not attend the neeting, a copy of
the m nutes was forwarded to him

1The amount of noney allegedly transferred varies from
$650,000 to nearly one nillion dollars wthin the parties’
argunents.

“From Novenber 14, 1986 to Novenber 23, 1987, separate checks
in the follow ng anounts were witten fromBH to Dr. Rubenstein,
personal ly: $5,000, $25,000, $20,000, $15,000, $209, 389.92,
$208, 335, $15,000, $11,389.25, $75,000, $12,000, $13,000, $12, 000,
$20, 000, $11, 000, $7,500, $3,000, $5,000, $2,000, and $15, 000.



- 8 -
Wol f, chairman of the Council’s Muintenance Conmttee, wote a
letter to appellant requesting a neeting regarding the extensive
construction problens and warranty work which needed to be
conpl et ed. The letter recognized the “questions anong [C ub]
residents as to the financial condition of [BH],” and warned that
the residents would possibly | ook to appellant for performance of
the repairs. In addition, on March 28, 1988, Baltinore County
Attorney Arnold Jablon wote BH 's general counsel, pointing out
the residents’ conplaints and BH 's failure to denonstrate a good
faith effort to remedy the problem Jablon also observed BH's
financial problens, stating that, “[a]lthough the county certainly
understands the financial reality of [BH 's] situation, the failure
to conply with the orders issued by the County cannot be accepted.”
In a letter to all Cub unit owners, dated April 4, 1988,
appel l ee BHGY admtted its financial difficulties and inforned the
owners that it wuld be laying off its construction staff
indefinitely and closing the sales office. The follow ng day,
Signet Bank wote BHGY a letter informng BHGY that it was in
default on its obligations to Signet. After discovering that
approxi mately three and one-half mllion dollars in construction
| oan proceeds were unaccounted for, Signet commenced foreclosure

proceedi ngs agai nst BHGV.!?> Nevertheless, BH continued to issue

12The proceedi ng, brought through Signet’s substitute trustee,
was Carrick v. Bancroft Honmes of Geenspring Valley, Inc., Crcuit
Court for Baltinmore City, No. 88 CSP 1554.
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to Dr. Rubenstein checks indicating that they were for |oan
paynents, even though Dr. Rubenstein could not recollect the anmount
of noney BH owed him
On July 14, 1988, WIIliam Noonan, |11, on behalf of appellant,
wrote Dr. Rubenstein and advised him of the honeowners’ nultiple
conpl ai nts. Noonan explained that no additional extensions for
either repairs or work conpletion would be granted and that Dr.
Rubenstein needed to submt a proposal for solving the problens.
I n correspondence to Noonan on Novenber 11, 1988, Dr. Rubenstein
stated that “[a]ll code violations and nmajor exterior problens have
ei ther been repaired or are being actively worked on.” On My 2,
1989, Dr. Rubenstein nade a simlar representation to the Baltinore
County Departnment of Permts and Licenses, stating that of the 130
warranty conplaints, only four had not received service.
Despite Dr. Rubenstein’ s representations, the 1991 report of

a structural engineering firm Donald Si mmons Associ ates, hired by
Cl ub hormeowners, concluded that substantial design defects existed
but had been covered up during conpletion of the units. On June
17, 1992, a report of the Baltinore County Departnent of Permts
and Li censes observed that structural damage represented a serious
danger to the residents. Appellant, on October 9, 1992, incl uded
the follow ng in correspondence with the Rubensteins:

Not only does it appear that the buildings do

not neet the building code, but the buildings

were not constructed in conformty wth

[ appel | ant’ s] warr anty st andar ds and/ or
accepted industry standards. . . . It is the
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position of [appellant] that the agreenent

has been seriously violated by Bancroft
Hones. . . . Therefore, [appellant] wll hold
Bancroft Hones responsible for any defects and
claims which may ultimately be determ ned as
being wwthin the terns of the Limted Warranty
Agr eenent .

Thereafter, the Club’'s honeowners filed suit and the litigation

which is the basis of this appeal began.

DI SCUSSI ON

Appellant first argues that the circuit court erred by
determ ning that the Rubensteins could not be jointly and severally
liable with BH on either the piercing the corporate veil or
f raudul ent conveyance theory and by granting summary judgnment in
favor of appell ee Rubensteins. Before addressing the nerits of
appel lant’s argunment, we shall discuss briefly the standard for
review of the grant of a notion for summary judgnent. A tria
court, in deciding whether to grant a notion for summary judgment,
is limted to ruling as a matter of |aw and does not resolve
factual disputes. See Sheets v. Brethren Mut. Ins. Co., 342 M.
634, 638 (1996). A proper grant of sumrmary judgnent requires the
court to determne that there is no genuine dispute of materia
fact and that one party is entitled to judgnent as a matter of | aw
See Ritter v. Ritter, 114 Md. App. 99, 103 (citations omtted),

cert. denied, 346 M. 240 (1997). In addition, the court nmnust
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“view all facts, and the possible inferences fromthe facts, in the
light nost favorable to the party opposing the nmotion.” 1d. at
103-04. Thus, in reviewing a grant of sumrary judgnent, we nust
determ ne whether the trial court was legally correct. See
Goodwi ch v. Sinai Hosp. of Baltinore, Inc., 343 M. 185, 204
(1996) .

Appel l ant entered into its contractual agreenent with BH, not
with either the Rubensteins or BHGV. Therefore, once the tria
court severed appellant’s indemity claimagainst BH fromthe suit
filed by the Council, appellant’s only neans of recovery within the
original suit was on the fraud-based cross-clains. The court
expl ai ned during the May 22, 1997 heari ng:

| have already ruled in this case that the
for better or for worse, that the corporations

were viable corporations. |'m not changing
that. I’m not going to permt a piercing of
the corporate veil under these circunstances.
So | guess in essence what |'m doing is

granting M. Rubenstein’s notion to dismss
but denying it at this tinme insofar as the two
corporations are concer ned.

Later, the court clarified its intent:

But under the pleadings as | have them here,
there is not sufficient evidence that BHGV
and/or the the [sic] [Rubensteins], and |
guote, wused the corporation for purposes of
perpetrating a fraud upon the [p]laintiffs and
[ appel | ant].

The Rubensteins, which is what is alleged in
this cross[-]Jclaim that they used the noney
to commt sonme fraud upon them and | don’t
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think there is sufficient evidence to find
that. And the rest of it has to do with their
failure to do what they promsed in the
agreenment [with appellant] . . . . | don't
know whether they did that or not, but you
certainly can go out and get them

If BHI wants to bring in BHGV, |let them
but your redress it seens to ne is against
BHI .

So that being said, . . . I'mgoing to
deny reconsideration as far as the Rubensteins
are concerned .

Now, if you want to sue [BH] for these
ot her reasons, you go right ahead.

It is fromthis grant of summary judgnent that appellant appeals.

A

Appel l ant contends that the court was presented with anple

evidence to raise a jury question for

pi ercing the corporate veil

The standard for piercing the corporate veil is as follows:

[T]he nost frequently enunciated rule in
Maryl and is that although the courts will, in
a proper case, disregard the corporate entity
and deal wth substance rather than form as
t hough a corporation did not exist, [citation
omtted], shareholders generally are not held
individually liable for debts or obligations
of a corporation except where it is necessary
to prevent fraud or enforce a paranount
equity.

Bart Arconti & Sons, Inc. v. Anes-Ennis, Inc., 275 M.

(1975) .

Thus,

295, 310

a Maryland court may pierce the corporate veil only
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based on fraud or proof that it is necessary to enforce a paranount
equity.
The rul e regardi ng paranount equities is that,
when substantial ownership of all the stock of
a corporation in a single individual is
conbined with other factors clearly supporting

di sregard of the corporate fiction on grounds
of fundanental equity and fairness, courts

have experienced “little difficulty” and have
shown no hesitancy in applying what is
descri bed as t he “alter ego” or

“instrumentality” theory in order to cast

aside the corporate shield and to fasten

l[tability on the individual stockhol der.
Travel Commttee, Inc. v. Pan Anerican Wrld A rways, Inc., 91 M.
App. 123, 158-59 (1992) (quoting DeWtt Truck Brokers, Inc. v. W
Ray Flemm ng Fruit Co., 540 F.2d 681, 685 (4th Gr. 1976)). The
factors used in analyzing whether a paranmount equity should be
enforced include, inter alia, “whether the corporation was grossly
undercapitalized, . . . the dom nant stockhol der’s siphoning of
corporate funds, . . . the absence of corporate records, and the
corporation’s status as a facade for the stockhol ders’ operations.”
ld. at 159 (quoting DeWtt, 540 F.2d at 686-87).

Despite the proclamation that a court nmay pierce the corporate

veil to enforce a paranount equity, argunents that have urged a
piercing of the veil “for reasons other than fraud” have failed in
Maryl and courts. See id. at 156. This Court observed that,
“InJotwithstanding its hint that enforcing a paranmount equity m ght

suffice as a reason for piercing the corporate veil, the Court of
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Appeal s to date has not el aborated upon the neaning of this phrase
or applied it in any case of which we are aware.” Id. at 158.1%

Appel  ant, however, argues that the factors necessary to
pierce the corporate veil are denonstrated by the record.
According to appellant, Dr. Rubenstein intentionally and secretly
i npoveri shed BH while covering up nultiple major structural flaws
within the CQub’s units. The facts, alleges appellant, give rise
to the inference that Dr. Rubenstein siphoned BH's funds to
prevent BH both from making proper repairs required under the
warranty agreenent and fromindemifying appellant for the expenses
it incurred due to BHI's failure to construct and repair the C ub
properly.

The Rubensteins, on the other hand, argue that they nade
substantial loans to the corporation and that BH, in turn,
routinely made distributions to them The couple calls it
“unremar kabl e” that Dr. Rubenstein |acks specific recollection of
nearly one mllion dollars in transactions between himand BH from
1986 to 1988 and asserts that the facts do not rise to the |evel of

fraud. The Rubensteins also aver that BH was a viable corporation

13See al so G M chael Epperson & Joan M Canny, The Capita
Shareholder’'s Utimte Calamty: Pierced Corporate Veils and
Sharehol der Liability in the D strict of Colunbia, Miryland, and
Virginia, 37 Cath. U L. Rev. 605, 621 (1988) (stating that
Maryl and courts “sinply have not found an equitable interest nore
inportant than the state’'s interest in limted sharehol der
l[iability,” and observing that “Maryland courts admt little of the
di scretion i nvoked by the courts of neighboring jurisdictions”).
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wth total sales over fifty mllion dollars, a large payroll, a
nunber of substantial real estate projects, and hundreds or
t housands of contracts with suppliers or custonmers during the tinme
applicable to this appeal. Essentially, the Rubensteins argue that
appel l ant was unable to neet its burden of presenting clear and
convi nci ng evidence, see Dixon v. Process Corp., 38 Mi. App. 644,
656 (1978), either that they perpetrated conmmon | aw fraud or that
appel lant had been affected by the alleged fraudulent acts.
According to the Rubensteins, they have met their obligations
concerning the Cub’'s construction via the settlenent with the
Council, and appellant may seek indemity through its separate suit
agai nst BH based on their contractual relationship.

Appel lant relies heavily on a First Grcuit case, Crane v.
Green & Freedman Baking Co., 134 F.3d 17 (1st G r. 1998), wherein
a corporation that was required to make contributions to an
enpl oyee health and insurance fund experienced financial problens
and ceased making the contributions, instead transferring all
remai ni ng assets to a successor entity. The fund nanager sued the
corporation’s two principals and, after evidence was presented to
a jury, the court entered judgnent as a nmatter of law in favor of
the defendants. See id. at 19.

On appeal, the First Crcuit observed that the principal and
his wife caused the corporation to issue checks to thensel ves and

their relatives during a tinme in which the corporati on was known to
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be failing and expected to default. See id. at 23. Furthernore,
the court indicated that the principal first explained that the
checks were repaynents for an unrecorded | oan before later stating
that he actually could not renmenber the purpose of the paynents.
See id. at 24. Viewing the evidence in a light nost favorable to
the fund manager, the court determned that “the evidence was
sufficient to support a jury determnation that the [principals]
had used corporate funds for personal purposes at tines when they
knew ei ther that the conpany was i nadequately capitalized to neet
its obligations, or that, in fact, it had stopped doing so . . . .”
| d. Thus, the First Crcuit reversed the district court and
remanded t he case because the evidence was nore than de mnims and
a jury could have found that the principals acted fraudulently.
See id. at 25.

Appellant also relies on a Fourth Circuit case, Cancun
Adventure Tours, Inc. v. Underwater Designer Co., 862 F.2d 1044
(4th Cr. 1988), in which the court pierced the corporate vei
because the defendant conpany’s sol e owner conm ngl ed personal and
corporate assets, regularly diverted corporate assets, and used
corporate funds to pay for non-corporate expenses. See id. at
1048. Al though the court recognized that small conpanies often act
informally, the defendant owner treated his corporate and personal

affairs as though they were indistinguishable. See id. Thus, he
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“cannot conplain when [the plaintiff], who was injured by his
m srepresentations, seeks to do the sane.” 1d.

Al t hough these federal cases are persuasive authority and
factually simlar to the instant case, our discussion, supra,
denonstrates that Maryland is nore restrictive than other
jurisdictions in allowmng a plaintiff to pierce a corporation’s
veil . In Bart, Aconti & Sons, supra, the two principals caused
loans to be nmade from the corporation to thenselves and
subsequently reduced their indebtedness by crediting the | oans
agai nst apparent unpaid salaries that were due them This and
other actions of the principals, designed to evade | egal
obligations during the pendency of an action against the
corporation, rendered the conpany nearly insolvent. The Court of
Appeal s, however, held that “the corporate entity [may not] be
di sregarded nerely because it w shed to prevent an ‘evasion of
| egal obligations’ —absent evidence of fraud or simlar conduct.”
Bart, Aconti & Sons, 275 M. at 312.

In Colandrea v. Col andrea, 42 M. App. 421 (1979), we pierced
the corporate veil after the president and sol e sharehol der of the
def endant conpany transferred the conpany’s business to a newy
created corporation and msrepresented in a stock redenption
agreenent and prom ssory notes that the debt would be paid to her
former husband. W observed that nornmally our Court would not have

interfered with the trial court’s determ nation that there was no
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fraud or paranmount equity; however, the reasons given by defendant
for her actions were “so devoid of nerit” that we concluded the
trial judge was clearly erroneous. See id. at 429. O paranount
significance to our decision was the fact that the defendant caused
the corporation to enter into a stock redenpti on agreenent “wth
the deliberate intention and purpose of cheating and defraudi ng
[the plaintiff], the other party to the contract.” 1d. at 432.

Despite the factually simlar federal cases relied upon by
appel l ant, equal |y anal ogous Maryl and | aw supports our concl usion
that the corporate veil should not be pierced under the evidence
submtted by appellant. Thus, we agree with the Rubensteins’
assertion, and the trial court’s analysis, that appellant proffers
mere specul ation that the distributions either were fraudul ent or
left BH grossly undercapitalized. The Court of Appeals opined
that the “burden of proof is on the one charging fraud to establish
by clear, specific acts, facts that in law constitute fraud.”
Starfish Condom nium Ass’n v. Yorkridge Serv. Corp., Inc., 295 M.
693, 714 (1983) (citations omtted). Wthout factual evidence to
link the distributions to fraudul ent actions, appellant is unable

to generate a genuine dispute of material fact. See Starfish, 295

“Appel | ant enphasizes, in its reply brief, that the record
does not support the Rubensteins’ explanation that the various
checks deposited into their account were routine distributions of
profits. The only evidence, however, supporting appellant’s
subm ssion that the checks were diverted construction | oan proceeds
is that the checks witten to Dr. Rubenstein often were nade cl ose

(continued. . .)
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Md. at 714-20; Dixon, 38 Ml. App. at 655. Al t hough cases that
rai se issues of fraud generally are not suited for summary judgnent
due to the need for factual devel opnent, “when there is no genui ne
issue of material fact, summary judgnent ny be appropriate.”
Berkey v. Delia, 287 M. 302, 306 (1980) (quoting Christopher
Brown, Summary Judgnent in Maryland, 38 M. L. Rev. 188, 220-21
(1978)). Appel | ant, however, may continue to  pursue
i ndemi fication from BH, in a separate suit, based on their

contractual rel ationship.

B

Appel l ant al so argues that the trial court erred by denying it
t he opportunity to denonstrate at trial that BH's assets had been
fraudulently transferred to the Rubensteins. Appellant correctly
observes that our conclusion that BH is a valid corporation does
not prejudice appellant’s claim that assets from BH were
fraudulently transferred to the Rubensteins. See Bart, Aconti &
Sons, 275 Md. at 313. The issue raised by appellant, however, is

whet her the court properly granted summary judgnent to the

¥4(...continued)
in time to Signet’s deposit of |oan proceeds into BH's account.
This does not rise to the | evel of clear and convincing evi dence.
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for fraudul ent conveyance. '®

Appel lant’s claimfor fraudul ent conveyance,

t he anmended cross-claim alleges in relevant part:

38. Bancroft nade these transfers w t hout
fair consideration.

39. These transfers inpaired Bancroft’s
ability to performits contractual obligations
to [appellant].

40. Bancroft, at the tine it nade these
transfers, Dbelieved that it would incur
obligations to [appellant] and others beyond
its ability to pay as the obligations matured.

41. Bancroft made these transfers wth
the intent to hinder, delay or defraud
[ appel l ant] and ot her Bancroft creditors and
to renpve these assets from the reach of
[ appel | ant].

42. Shoul d [appellant] ultimately be held
liable for the costs of repairs that should
have been perfornmed by Bancroft, t hen
[ appel l ant’ s] indemification clains against
Bancroft will mature.

VWHEREFCRE, [appellant] demands (1) that
the transfers be set aside to the extent
necessary for Bancroft to satisfy the clains
made by [appellant], (2) that the [c]ourt
enter an order |levying or garnishing any and
all property that was transferred, and (3)
that the [c]ourt grant such other and further
relief as it deens appropriate under the
ci rcunst ances.

not whet her appellant has a viable claimagainst BH

from Count |V of

150n May 22, 1997, the trial court granted appellees’ notion
to strike the second anended cross-claim As we shal

infra,

the court’s decision was proper. Consequently,

anmended cross-claimis before us for consideration.

di scuss,
the first
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Al t hough this count is well-pled in that it includes relevant
| anguage from the fraudul ent conveyances statute, codified at M.
Cooe (1990 Repl. Vol., 1998 Supp.), Com Lawll (C L.) 88 15-201 to
15-211, it inproperly seeks relief from BHG/® rather than the
Rubenst ei ns. The pleading would not give us pause in |light of
appel lant’s allegation that BH and BHGV were sinply alter-egos of
t he Rubensteins except that appellant’s denmands in other counts of
the amended cross-claim are nade against the various appellees
separately.

During the May 22, 1997 hearing, the court held that, “under
t he pleadings as | have themhere, there is not sufficient evidence
that BHGY and/or the the [sic] [Rubensteins], and | quote, used the
corporation for purposes of perpetrating a fraud wupon the
[p]laintiffs and [appellant].” The court’s grant of summary
judgment in favor of the Rubensteins on this count was proper
because the claim was nade against BHGV. Even if the second
amended cross-claim which added a specific count for fraudul ent
conveyance agai nst the Rubensteins, was not stricken by the trial
court, summary judgnent in favor of the Rubensteins would have been

proper.

1At the beginning of appellant’s October 2, 1996 anended
cross-claim appellant defines Bancroft Hones of G eenspring
Valley, Inc. as “Bancroft.” Thus, the references from the
fraudul ent conveyance count are to BHGY, rather than the
Rubenst ei ns or BHI.
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Appel l ant asserts that transfers of BH funds into the
Rubenst ei ns’ personal accounts are fraudul ent under C L. 8§ 15-209
(conveyance by insolvent), C. L. 8 15-205 (conveyance by person in
busi ness), and C.L. 8 15-206 (conveyance by person about to incur
debt s). W decline to address whether the conveyances were
fraudul ent under the statute because the Rubensteins and appell ant
do not have a creditor-debtor relationship as defined in C L. § 15-

201. Acreditor is defined as “a person who has any claim whether

mat ured or unmatured, |iquidated or unliquidated, absolute, fixed,
or contingent.” C. L. 8 15-201(d). Wil e appellant may have a
“clainf against BH, it does not have one agai nst the Rubensteins

because the Rubensteins never could have antici pated that appel |l ant
woul d be a future creditor of thempersonally. See generally D xon
v. Bennett, 72 Md. App. 620 (1987) (creditor-debtor relationship
must exist for maintenance of a suit wunder the fraudul ent
conveyance statute), cert. denied, 311 M. 557 (1988).

A creditor, whose claim has not matured at the tinme of the
conveyance, may proceed “in a court of conpetent jurisdiction
agai nst any person agai nst whom he could have proceeded had his
claimmtured.” C L. 8 15-210(a). According to appellant, BH s
failure to repair structural damage which arose within the first
two years established that appellant would be a future creditor of
BHI . Wthout deciding the issue with respect to BH, we concl ude

that the Rubensteins are not people “agai nst whom [ appellant] could
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have proceeded.” Furthernore, the Rubensteins are not liable to
appel | ant under the statute because, as expl ained above, appell ant
is unable to prove that “the conveyance of which they conplain was
made with the intention and design to defraud [then], and this
fraudul ent purpose will not be presuned, but nust be proved, with
the burden resting upon [appellant].” Neeb v. Atlantic MIIl &
Lunber Realty Co., 176 Md. 297, 306 (1939). Absent proof that the
nmoney transfers were made with the intent to defraud appellant, the
trial court did not err in granting summary judgnent to the

Rubenst ei ns.

Appel l ant next contends that BHGY should be Iliable for
i ndemmi fication, even though BH executed the warranty agreenents
containing the indemification provisions, because BHGY stood in
the shoes of BH and reaped the benefits of such agreenents.?
According to appellant, BHGY not only represented that it was the

general contractor or builder, but also used appellant’s warranty

Y"Citing “many of the sane reasons” that the trial court
allegedly erred in granting summary judgnent to the Rubensteins,
appel l ant al so contends that the court erred by granting sunmary
judgnent to BHGY on the piercing the corporate veil count.
Appel  ant submts that, because BHGV was a vehicle used by Dr.
Rubenstein to perpetrate fraud, BHGV is directly inplicated in the
fraud and may be held liable. As we concluded, supra, appellant
has not proven the el ements necessary to pierce the corporate veil.
Furthernore, the only evidence presented to the court was that BH
i ssued a check to BHGV for $5, 000.
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as a marketing tool to sell units at the d ub. Fur t her nor e,
appel l ant alleges that sunmmary judgnent in favor of BHGY was
i nproper because BHGV dealt directly with appellant concerning
repairs to the Cub under appellant’s warranties as if BHGV was
responsible for the repairs. Finally, appellant submts that BHGVY
fulfilled the repair obligations of the builder according to
appel lant’ s warranty.

Appel | ee  BHGV, however, enphasi zes that the warranty
agreenents were entered into by BH and appellant and that BHGV
never agreed to be contractually obligated to the ternms of the
agreenents. In addition, BHGY contends that appel | ant
m sinterprets BHGY s warranty obligations to the unit owners as
bei ng an acceptance of the terns and conditions of the warranty
agreenent between BH and appellant. Although BH could conplain
to BHGY if certain repairs were not performed under its duty as
devel oper of the condom nium project, BHGV all eges that appell ant
had no such right.

We begin by observing that the agreenent executed is between
BH and appellant, not BHGV.!® Furthernore, BHG/ was not one of the
Bancroft entities that declared, wthin the agreenment, its
indemification for BHH with respect to the agreenent’s obligations

and responsibilities. Appel l ant seeks indemity from BHGV,

8The contract states, “[appellant] and [BH], intending to be
| egally bound, in consideration of the nutual prom ses contai ned
herein, convenant [sic] and agree as follows . ”
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however, because of BHGY s repairs to various units and the
correspondences BHGV sent to appellant notifying it of progress on
different units’ repairs. W agree with appellee BHGV that these
repairs were performed in accordance with the statutorily codified
inplied warranties from developer to owner rather than the
conditions of the warranty agreenents between BH and appel |l ant.

Maryl and Code (1996 Repl. Vol., 1998 Supp.), ReaL PrRor. (R P.)
8§ 11-131, provides for inplied warranties fromthe devel oper of a
newy constructed dwelling unit to both the owner of the new unit
and the council of unit owners. The warranty to individual owners
is for one year and covers workmanship in the construction of
wal |l s, ceilings, floors, and heating and air conditioning systens.
See R P. 8 11-131(b). The warranty to the council of unit owners
applies to nmechanical, electrical, and plunbing systens as well as
to roofs, foundations, and external walls. See R P. 8§ 11-131(c).
The repairs to which Dr. Rubenstein referred in his March 17, 1988
letter to unit owners, on behalf of BHGY, served as a reassurance
that BHGV was taking the action required by the State’s inplied

warranties.'® Thus, BHGY s perfornmance of repairs does not warrant

BHGV's intent to act according to the Miryland Code’s
warranties, rather than the agreenent between BH and appellant, is
further evidenced by Dr. Rubenstein’s My 2, 1989 letter to the
Departnent of Permts and Licenses. The letter stated that BHGV
“[had] every intention of performng inits responsibilities to its
custoners in accordance with the building codes of Baltinore County
and with the warranty and condom ni umregul ati ons of the State of
Maryl and.”



- 26 -
a finding that BHGV attenpted to avail itself of the agreenent
bet ween BH and appellant. Nor did BHGV accept the agreenent by
its actions. Al though a person cannot be held liable under a
contract to which he was not a party, a person nmay becone bound by
the contract if he or she |ater accepts or adopts it. See Snider
Bros., Inc. v. Heft, 271 Md. 409, 414 (1974). In Snider, relied
upon by appellant, the Court of Appeals held that a woman expressly
adopted an earlier contract to which she was not a party by
agreeing, in a later contract, to be bound by the earlier contract
if certain paynents were not nade. See id. Appellant also relies
upon Porter v. General Boiler Casing Co., 284 M. 402 (1979),
wherein the Court of Appeals observed that a party’s conduct
sufficient to manifest acceptance of a contract binds the party to
the contract even though the party only has notice of the terns.
See id. at 411-12.

These cases are distinguishable fromthe instant case because
BHGV never expressly adopted or engaged in conduct manifesting
acceptance of the agreement between BH and appellant.?® Absent

evi dence that BHGV unequivocally intended to be bound by a contract

20As further support for our conclusion, we note that inits
notion for reconsideration of the grant of summary judgnment to the
Rubenst ei ns, appellant stated, “[appellant’s] contract was wth
BH ; BH was the registered builder; BH was the entity that
prom sed the purchasers that it would satisfy certain warranty
obligations . . . . [Appellant] at |least was a future creditor of
BH under the fraudul ent conveyance statutes, because it would be
BH to which [appellant] would | ook to performwarranty obligations
at the Cub.”
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to which it was not a party, there was no evidence from which a
jury reasonably could have found BHGV liable on the contract
Thus, the trial court did not err by granting summary judgnent to

BHGV on appellant’s indemity claim

Appellant finally argues that the court erred by granting
appel l ees’ notion to strike appellant’s second anmended cross-claim
Briefly reviewng the procedural history, the court granted the
Rubensteins’ February 28, 1997 oral nmotion for summary judgnment
with respect to appellant’s anmended cross-claim In granting the
nmotion, the court stated that “this really . . . is about contract
clains, and in order to be consistent |1'"mgoing to rule that [BH]
is a viable corporation and that there is no personal liability on
the part of the Rubensteins for this contractual obligation that
BH had with both [appellant] and the Rubensteins.” Follow ng the
grant of summary judgnent, the Rubensteins settled with the Council
and the remai ning counts of the conplaint were dismssed prior to
the scheduled trial date of March 3, 1997. On March 7, 1997,
however, appellant filed a second amended cross-claim Appellees
filed nmotions to strike and, during the May 22, 1997 hearing, the
trial judge stated:

Well, what |I'’m not going to permt on the
theory of equity is the filing of the second

anended cross[-]Jclaimin this case. You want
to sue them you sue them So the notion to
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strike the second anended cross[-]Jclaim |I’'m

going to grant if for no other reason than on

equi t abl e grounds.
Consequent |y, appellant’s second anended cross-claimwas stricken.

Amendnents to pleadings are all owed under Maryl and Rul e 2-341
“when justice so permts.” Mb. RULE 2-341(c) (1999). The Rule
provides for the |iberal allowance of anmendnents “in order to
prevent the substantial justice of a cause from bei ng defeated by
formal slips or slight variances.” E. G Rock, Inc. v. Danly, 98
Md. App. 411, 428 (1993). An anmendnent that would result in
prejudice to the opposing party, however, should not be all owed.
See id. Furthernore, such a decision is wthin the sound
di scretion of the trial court. See Hartford Accident and |ndem
Co. v. Scarlett Harbor Assocs. Ltd. Partnership, 109 Ml. App. 217,
248 (1996), aff’'d, 346 M. 122 (1997).
During the extensive argunment on My 22, 1997, the court

st at ed:

|’ m going to grant the notion to dismss the

cross - the second amended cross claim First

of all, it doesn’t add anything. Whatever you

need you have in the anended cross claim

Secondly, | have already ruled in this case

that the, for better or for worse, that the

corporations were viable corporations. |’ m not

changing that. |I'm not going to permt a

piercing of the corporate veil wunder these

ci rcunst ances.
The court, already having granted summary judgnent to the

Rubenst ei ns, determ ned that they woul d have been prejudiced by the

second anmended cross-claim because part of the basis for the
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settlement wth the Council was their release from further
liability. Once appellant’s notion for reconsideration of its
grant of summary judgnent was denied, it would have been i nproper
for the court to consider the second anended cross-claim The
court established its decision on the nerits of appellant’s
al l egations, rather than on a slight variance in the pleadings for
whi ch an anmendnent woul d have been proper. After exam ning the
facts, we cannot say that the court abused its discretion by

granting the notion to strike.?

IV

The Rubensteins submt for our consideration the issue of
whet her the circuit court correctly entered sumrary judgnent in
favor of appellees on all counts of the anended cross-claim
because appellant did not prove the condition precedent that BHI
failed to perform its warranty obligations under the warranty
agreenents. W agree with appellant that the trial court did not
expressly determne this issue and that it is irrelevant to the
current appeal. 1In fact, the court denied BH’'s notion for summary
j udgnment and appel |l ant’ s case agai nst BH has been stayed pendi ng

the outcone of this appeal. Consequently, we disagree with the

2IAs a result of our conclusion that the court did not abuse
its discretion by striking the second anended cross-claim we
decline to discuss the nerits of appellant’s argunment regarding its
cl ai munder the Consuner Protection Act.
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Rubensteins’ contention that the trial court concluded that
appellant did not prove that BH failed to performits warranty

obl i gati ons.

JUDGMVENT OF THE CIRCU T COURT
FOR BALTI MORE COUNTY AFFI RMED

COSTS TO BE PAI D BY APPELLANT.



