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Appel I ant, Nationw de |nsurance Conpanies, appeals fromthe
decision and Order of the Grcuit Court for Baltinmore Gty granting
summary judgnent in favor of Conni e Rhodes, appellee, in appellee’s
action to recoup attorneys’ fees incurred in defending the estates
of John Gray Watson and Et hel Watson, decedents, against a worker’s
conpensation claim
Facts and Procedural Hi story

Conni e Rhodes, appellee, is the personal representative of the
estates of John and Ethel Watson. Ethel Watson died on March 7,
1995, and John Watson di ed on Decenber 10, 1995.

On Decenber 28, 1992, the Watsons’ home heal th aide, Barbara
Dower, was injured when she slipped on ice on the exterior steps of
the Watsons’ honme while getting nedicine for Ms. Witson. Ms.
Dower filed a claim with the Wrkers’ Conpensation Conm ssion
(“WCC') against the Watsons and the Uninsured Enployers Fund,
all eging that she was the Watsons’ enpl oyee and entitled to recover
for any injury suffered in the course of the enployer-enployee
rel ati onship.

Notified of Ms. Dower’s claim appellant denied coverage,
informng the Watsons by letter that “You have Medical Paynent
coverage under your Honeowner’s policy that applies to bodily
injury to others but it excludes a person eligible to receive
benefits required to be provided under the Wrknen s Conpensati on.
Since Ms. Dower was enployed by you, this coverage would not be

avai lable to her.” The Watsons infornmed appellant that, in their
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view, (1) Ms. Dower was an independent contractor, and therefore
not subject to the workers’ conpensation exclusion, and (2) M.
Dower was al so covered under the policy as a “residence enpl oyee.”

The WCC conducted a hearing on April 26, 1994, at which the
Wat sons were represented by an attorney at their own expense. On
May 27, 1994, the WCC released its finding that Ms. Dower was an
i ndependent contractor and not entitled to workers’ conpensation
benefits under Maryland |aw. M. Dower appeal ed the WCC s deci si on
to the Crcuit Court for Baltinore Gty on June 3, 1994. On
Decenber 2, 1994, Ms. Dower also filed a separate negligence suit
inthe Crcuit Court for Baltinore City against the Watsons.

Et hel Watson died on March 7, 1995. Appellant notified John
Wat son that, pursuant to the personal liability section of the
Wat sons’ honeowner’s policy, it would appoint an attorney to
represent M. Watson in the negligence suit, but it would not
represent M. Watson’s interests in Ms. Dower’s appeal of the WCC s
deci si on because the honeowner’s policy did not cover that issue.
John Watson died on Decenber 10, 1995.

I n January 1996, the circuit court ruled in Ms. Dower’s favor
in her appeal of the WCC s decision, finding that she was entitled
to workers’ conpensation benefits.!? Because the Watsons did not

have workers’ conpensation insurance, M. Dower collected her

! W find no record of an appeal fromthat circuit court
deci si on.
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benefits fromthe Maryl and Uni nsured Wrkers’ Conpensation Fund and
di sm ssed her negligence suit against the Watsons.

Appel | ee, on behal f of the Watsons’ estates, filed a conplaint
against appellant to recoup the attorneys’ fees incurred in
opposi ng Ms. Dower’s workers’ conpensation action and included a
motion for summary judgnent. Appel l ee clainmed that appellant’s
duty to defend was triggered by the existence of a “potentiality
for coverage.” Appellant filed an answer and a notion for summary
judgnent, arguing that it had no obligation to defend the Watsons
in the workers’ conpensation proceedi ngs because the homeowner’s
policy excluded any potentiality of coverage for workers’
conpensation liability.

After a hearing on February 25, 1998, the circuit court
granted appellee’s notion for summary judgnment and awar ded appel | ee
$3,475.50 in attorneys’ fees related to the workers’ conpensation
proceedi ngs and $2,500 in attorneys’ fees for the present case.

Question Presented

Appel | ant presents one question for our review, which we have

condensed:

1. Did the circuit court err by granting
appel l ee’s Mdtion for Summary Judgnent ?

Because we answer in the affirmati ve, we shall reverse.
Di scussi on
St andard of Revi ew

When granting a notion for summary judgnent, a trial court
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makes rulings as a matter of |law, resolving no disputed issues of
fact. Heat & Power Corp., et al. v. Air Prods. & Chens., Inc., 320
wvd. 584, 591, 578 A 2d 1202 (1990) (citations omtted); Maryland
Rul e 2-501. The standard for appellate review of a trial court’s
grant or denial of a notion for sunmmary judgnent is whether the
trial court was legally correct. Heat & Power, 320 Md. at 592

Wen reviewing a trial court’s construction or interpretation of a
witten contract, we do so as a matter of law. Metropolitan Life
Ins. Co. v. Pronenade Towers Miut. Housing Corp., 84 Ml. App. 702,
716-717, 581 A .2d 846 (1990), aff’'d, 324 M. 588, 597 A 2d 1377
(1991). The “clearly erroneous” standard of review does not apply
toatrial court’s determnations of |egal questions or conclusions
of |law based on findings of fact. Heat & Power, 320 Mi. at 591-92
(citations omtted).

An insurance policy is interpreted in the sane manner as any
ot her contract. Baltinmore Gas and Elect. Co. v. Conmercial Union
Ins. Co., et al., 113 M. App. 540, 553, 688 A 2d 496 (1997).
“Maryl and courts do not follow the rule that an insurance policy
must be strictly construed against the insurer.” ld., at 554
(citing Bausch & Lonb, Inc. v. Uica Muit. Ins. Co., 330 MI. 758,
779, 625 A 2d 1021 (1993)). The principal rule in the
interpretation of contracts is to effect the intentions of the
parties. Kasten Constr. Co., Inc. v. Rod Enterprises, Inc., 268

Md. 318, 328, 301 A 2d 12 (1973); MciIntyre v. Quild, Inc., 105 M.
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App. 332, 355, 659 A 2d 398 (1995). When a contract’s wording is
clear, the court will presune that the parties intended what they
expressed, even if the expression differs from the parties’
intentions at the tinme they created the contract. Roged, Inc. v.
Pagl ee, 280 MJ. 248, 254 372 A 2d 1059 (1977). | f reasonably
possi ble, effect nust be given to every clause and phrase of a
contract, so as not to omt an inportant part of the agreenent.
Bausch & Lonb, 330 Md. at 782.
The Homeowner’s Policy and Statutory Requirenents
The “Liability Coverages” section of the Watsons’ honeowner’s

policy (“the policy”) states in “Coverage E —Personal Liability”
t hat

[wW e [appellant] wi Il pay damages the insured

[the Watsons] is legally obligated to pay due

to an occurrence.? W will provide a defense

at our expense by counsel of our choice. W

may i nvestigate and settle any claimor suit.

Qur duty to defend a claimor suit ends when

t he anount we pay for damages equals our limt

of liability.

In the “Exclusions” section, the pertinent provisions state:

2. Coverage E - Personal Liability does not
apply to:

d. bodily injury to a person eligible
to receive benefits required to be
provided or voluntarily provided by
the insured under the following: a

2 The policy defines “Occurrence” as “bodily injury or property damage resulting from:
one accident; or continuous or repeated exposure to the same general condition.”
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wor kers’ or worknmen’s conpensati on
non- occupat i onal di sability, or
occupati onal disease | aw.

The policy also provides, in “Coverage F —Medi cal Paynents to
O hers,” that

[ Wje wlill pay the necessary nedical and
funeral expenses incurred within three years
after an accident causing bodily injury. This
coverage does not apply to you [the insured].
It does not apply to regular residents of your
househol d. It does apply to residence
enpl oyees. 3 This coverage applies to others
as follows:

a. to a person on the insured | ocation
with the consent of an insured.
b. to a person off the insured

| ocation, if the bodily injury:
(1) arises out of a condition in the
i nsured | ocation.

The applicabl e excl usi on provides:

3. Coverage F - Medical Paynents to Qhers
does not apply to bodily injury:

b. to a person eligible to receive
benefits required to be provided or
ot herw se provi ded under t he
follow ng: workers’ or worknen's

conpensati on, non- occupati onal
di sability, or occupational disease
I aw.

The Circuit Court’'s Decision

At the summary judgnment hearing, the circuit court, after

3 “Residence employee” is defined in the policy as “an employee of an insured who
performs duties in connection with maintenance or use of the residence premises. Thisincludes
household or domestic services or similar duties elsewhere not in connection with the business of
an insured.”



reviewm ng other provisions of the policy, appeared to focus
its analysis on exclusion 2.d.,

provision did not exclude Ms. Dower’s claimfromthe policy’s

cover age.

t he benefits voluntarily, and “[t]hat narrows it

one verb in that sentence. Required. Wre they required to
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The court found that the Watsons had not provi ded

be provided....” Shortly thereafter, the trial

announced its deci sion:

The court

[ T] he fundanmental issue here ... which is

when you have this sense of uncertainty, the
burden is shifted to the carrier to nove in
and provide the benefit. Now | am saying to
you, as an insured of Nationwde ... [the
trial court analogized to a hypothetical
situation in which he, as an insured, was sued
by a gardener for worker’s conpensation for a

job-related injury]. | don’t know what’s
going on here. I'mtalking to nmy agent or ny
br oker . All 1've got is this honeowner’s
policy. And he’s —I have to answer this —I

got this thing called a claimand it says |
have to appear at the W rker’s Conpensation
Comm ssion next nonth. Wat do | do?

stated further:

We all understand that in the public policy
sense, a person who buys honmeowner’s coverage
is entitled to protection for any reasonable
expectation of expense to themarising out of
- This is, | grant you, a very broadly stated
i nsurance policy that I'mwiting as we speak
here, for any untoward, unexpected occurrence,
arising out of the ownership of that hone.
That’s basically what you' re buying. Now you
have lots of exclusions and you have limts,
but essentially that’s what the purpose of
honeowner’s is. In fact, | have al ways been
sonmewhat amazed at the extent to which
homeowner’s goes to cover things that go

and ultimately found that that

right down to
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outside the house, but are related back to
ownership of that property. So in a sense you
have al nost a presunption, when a person can
make a reasonabl e case that by reason of the
ownership of this property, | have sustained
the followng liability, to wt, attorney’s
f ees. You then have the duty to say, |I'm
sorry but it’s been excluded. You would have
to conme to a particularized exclusion and if
you don’t, it’s covered.

l.

Appel l ant presents two argunents on appeal. First,
appel l ant argues that the Mdical Paynents section of the
policy did not inplicate appellant’s duty to defend the
WAt sons, because the Watsons had no direct liability under
that section, as any claim is made directly against the
i nsurer. Appel l ant also argues that, even if there was
potential coverage under the Medical Paynents section, it had
no duty to defend the WAtsons, because that section did not
specifically create a duty as is provided for in the personal
[iability provisions.

Appellant’s second argunent relates to the personal
l[iability coverage. It contends that it had no duty to defend
t he Watsons because Wrkers’ Conpensation benefits are not
damages, and the policy’'s coverage specifically excluded
wor kers’ conpensation benefits. |In appellant’s opinion, once
it had informed Ms. Dower that she was not covered by the

Medi cal Paynments section, to invoke liability coverage, she

woul d have had to sue appellant directly, which she did and



whi ch appel | ant def ended. *

We begin our analysis fully recogni zing that the duty to
defend should be construed Iliberally in favor of the
policyholder. Litz v. State FarmFire & Casualty Co., 346 M.
217, 231, 695 A 2d 566 (1997); Aetna Cas. & Sur. Co. .
Cochran, 337 M. 98, 107, 651 A .2d 859 (1995); Brohawn v.
Transanerica, 276 Ml. 396, 409, 347 A 2d 842 (1975).

I n Brohawn, an insurance conpany, Transanerica, sought a
declaratory judgnent that it had no obligation to either
defend or indemify an insured against actions brought by
injured third parties, when the actions were based on
al l egati ons of negligence and assault. 1d., at 397-398. The
insured had pleaded guilty to assault in a crimna
prosecution stemmng fromthe sane incident, and the insured's
policy specifically excluded fromcoverage any act the insured
commtted with intent to injure. The policy also provided,
however, that Transamerica would defend the insured against a
suit alleging bodily injury “even if any of the allegations of
the suit are groundless, false, or fraudulent.” 1Id., at 400.
The Court observed that “[t]he plain nmeaning of this covenant

[the policy] is that the insurer wll defend any suit stating

“Ms. Dower was injured on December 28, 1992; she filed her claim with the WCC on
January 20, 1993; and on February 2, 1993, appellant informed Ms. Dower’ s attorney that
appellant believed that Ms. Dower was injured while an employee of the Watsons and was
therefore excluded from coverage by the policy’s Medical Payments section.
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a claimwthin the policy even though ‘the claim asserted
agai nst the insured cannot possibly succeed because either in
law or in fact there is no basis for a plaintiff’s judgnent.’”
ld., at 408-409 (citations omtted). Transanerica argued that
its interests were divergent from those of the insured,
because once liability was established Transanerica woul d want
to show that the injuries were intentional, and therefore not
covered. The Court observed that

“[t]he prom se to defend the insured, as well
as the promse to indemify, is the
consideration received by the insured for
paynment of the policy premuns. Although the
type of policy here considered is nost often
referred to as liability insurance, it is
‘“litigation insurance’ as well, protecting the
insured from the expense of defending suits
brought against him By clear and unequi vocal
| anguage, Transanmerica has assuned the
obligation of relieving its insured of the
expense of defending an action alleging and
seeking damages within the policy coverage.
Additionally, the insured could reasonably
expect that the insurer wll enploy its vast
| egal and investigative resources to defeat
the action for the nutual benefit of both the
insurer and the insured.”

ld., at 409-410 (citations omtted).

In Aetna, the Court of Appeals held that, because the
i nsured had introduced evidence that his policy’s exclusion
m ght not apply to Aetna' s defense of his civil suit for
assault and battery, a potentiality of coverage existed, and
Aetna had to defend him Id., at 112. The Court used the

two-part analysis identified in St. Paul Fire & Marine Ins.
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Co. v. Pryseski, 292 M. 187, 193, 438 A 2d 282 (1981), but
expanded the scope of the second part beyond a plaintiff’s
all egations to include extrinsic evidence referred to by the
insured to establish a potentiality of coverage. Aetna, 337
Md. at 110.

The “exclusive pleading rule” dictated that “an insurer’s
def ense obligation is determned solely by the allegations
against the insured in the claimant’s pleadings.” Mount
Vernon Fire Ins. Co. v. Scottsdale Ins. Co., et al., 99 M.
App. 545, 556, 638 A 2d 1196 (1994), aff’'d in part, rev'd in
part, 338 M. 131, 656 A 2d 779 (1995) (quoting Andrew
Janqui tto, Insurer’s Duty to Defend in Maryland, 18
U BALT.L.Rev. 1, 7 (1988)); see Aetna, 337 M. at 106-07
(expanding analysis of potentiality of coverage to include
extrinsic evience proffered by insured). This rule has also
been called the “eight <corners rule,” enconpassing an
exam nation of those matters within the four corners of both
the i nsurance policy and the conpl aint:

In determining whether a liability
insurer has a duty to provide its insured with
a defense in a tort suit, tw types of
guestions ordinarily nust be answered: (1)
what is the coverage and what are the defenses
under the ternms and requirenents of the
i nsurance policy? [and] (2) do the allegations
in the tort action potentially bring the tort
claimw thin the policy's coverage? The first

guestion focuses upon the [|anguage and
requi renents of the policy, and the second
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guestion focuses upon the allegations of the
tort suit.

Pryseski, 292 M. at 193. “BEven if the conplaint does not
al l ege enough facts to establish whether the claimis or is
not covered, the insurer has a duty to defend. It is the
potential for coverage that creates the duty to defend.”
Mount Vernon Fire Ins. Co., 99 Md. App. at 557 (citing U S.
Fidelity Guaranty Co. v. National Paving & Contracting Co.,
228 M. 40, 54, 178 A.2d 872 (1962)). After Aetna, the test
becanme (1) what are the coverages and defenses under the terns
and requirenments of the policy; and (2) do the allegations in
the tort action, or any extrinsic evidence referred to by the
i nsured, potentially bring the tort claimwthin the policy’s
coverage? See Aetna, 337 Md. at 112.

The claim at issue is set forth in the standarized
Enployee’s Claimforminitiating Ms. Dower’s claimwth the
WCC. ldentifying herself as a “Nurse Assistant” and the
Wat sons as her “enpl oyers” she indicates that she suffered an
“accidental injury” when she “[s]lipped on steps at front of
house on ny way to get prescription for enployers.” She nakes
a “claim for conpensation for an injury resulting in
disability, due to accident (or disease) arising out of and in
the course of [her] enploynent.” Clearly, her clainms
predicate was a work related injury and the all eged enpl oyer-

enpl oyee rel ationship and was based on a renedial statutory
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schene.

The circuit court conplaint for damages involving the
sanme injury, which properly was defended by appellant, was
grounded i n negligence and provi ded:

6. That the Plaintiff, as she was wal king
down steps from the front porch of the

Def endants’ hone, slipped and fell on ice
that was on the steps of the Defendants’

resi dence.

7. That as a result of the Plaintiff’'s
slipping and falling, she severely
injured herself, i ncluding but not

limted to fracturing her left ankle.

8. That the Defendants were negligent in
failing to keep their prem ses safe and
clear of ice and snow which had been
permtted to accunulate on their front
st eps.

9. That as a direct result of the negligence
and want of due care of the Defendants,
the accident caused the Plaintiff to
suffer bodily injury and resulting pain

and suf fering, di sability, ment a
angui sh, loss of capacity for the
enj oynent of life, expense of
hospi tal i zati on, medi cal care and

physi cal therapy services and treatnent,
| oss of earnings and ot her damages. The
|l oss and injuries are either permanent or
continuing in nature and the Plaintiff
will suffer the losses in the future.
The Plaintiff was, and still is, unable
to engage in her normal duties and
activities thereby resulting in financial
| oss and deprivation of lifestyle.

The predicate for this action was the failure of the Watsons to
mai ntain properly their “residence” or “premses.” Although not

expressly alleged, the Watsons’ potential liability arises from



-14-

their ownership or control of their hone. Al though liability
i nsurance generally may be thought of as “litigation insurance,” it
is not insurance for any litigation that may arise. Even if the
required nexus is only potential coverage, there still nust be sone
i nk between the coverage provided and the duty to defend.

Looki ng to the | anguage of the policy, we can easily concl ude
that there is no coverage for a person eligible for “required”
wor kers’ conpensation benefits under the liability or the nedical
paynment provisions. On the other hand, Maryland Code Ann. (1991,
1998 Cum Supp.), 8 9-402 of the Labor and Enploynment Article
(“L.E."), “requires” enployers to provide the type of workers’
conpensation benefits sought by Ms. Dower, and provides that “each
enpl oyer shall secure conpensation for covered enployees of the
enployer ...” by maintaining insurance with the Injured Wrkers
| nsurance Fund or an authorized insurer. L.E 8§ 9-402(a).
Al t hough there is statutorily approved insurance and insurance
alternatives available for the protection of one’s enployees, it is
very clear that this policy excluded such coverage. The benefits
claim made by M. Dower to the WC was based on a renedial
statutory schene that inpacted M. and Ms. WAtson because they
wer e enpl oyers and not because they were honmeowners. The enpl oyer -
enpl oyee relationship is not an occurrence or accident contenpl ated
by the policy and the cost of a defense to the assertion of such a

rel ati onshi p does not constitute damages under the policy.
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Appel l ee seeks to invoke potential coverage through the
defense to the claim Appellee argues that the “Wtsons reasonably
expected a defense to a legal proceeding, and nowhere in
Appellant’s policy does it state that such a defense would not be
provided. ... [T]he potentiality of coverage did not exist froman
exam nation of the nature of Dower’s claim obviously, but fromthe
defenses thereto which could trigger coverage for persona
l[tability and [medical paynents].” 1In other words, the defense is
that the claimant, M. Dower, was not entitled to workers’
conpensati on because she was not an enpl oyee. Therefore, if she
was not an enpl oyee under the workers’ conpensation |aw, she was
not a person eligible for workers’ conpensation benefits and was
not excluded from coverage. W believe this stretches the nexus
string too far. What was at stake for the Watsons before the WCC
was the burden of nonconpliance that would result from a
determnation that Ms. Dower is an “enployee” entitled to benefits.
| f successful, M. Dower receives schedul ed benefits, of which
medi cal paynents nmay be a part, as determ ned under the workers
conmpensation | aw, and the Watsons incur an obligation to the Fund.
L.E. § 9-1005. If Ms. Dower was unsuccessful, she would nmake a
claimdirectly against appellant, and not the appellee, for nedical
paynents. To inpose an obligation to defend workers’ conpensation
clains effectively transforns personal liability and nedical

paynments policies into workers’ conpensation and statutory
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conpliance policies. Such a transformation is not in accord with

a reasonabl e expectation of coverage under a honeowner’s policy.
For these reasons, the trial court erred by granting sunmary

j udgment for appellee. There was no potentiality that the policy

could of fer coverage for the workers’ conpensation clai mbrought by

Ms. Dower and, as a result, sunmmary judgnent should have been

entered in favor of appellant.

JUDGVENT REVERSED. CASE RENMANDED TO
THE CRCUT COURT FOR BALTI MORE
CITY, WTH INSTRUCTIONS TO ENTER
SUMVARY JUDGVENT FOR APPELLANT.

COSTS TO BE PAI D BY APPELLEE



