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Appel | ant, Panel a Dzi ekonski, was charged with assault in the
second degree and disorderly conduct. A jury sitting in the
Crcuit Court for Montgonmery County found her guilty of disorderly
conduct and the court inposed a generally suspended sentence.
Appellant noted a tinely appeal and presents three questions for
our review

[ . Di d t he trial court err in its
instructions to the jury?

1. Ddthe trial court admt prejudicial and
irrel evant evi dence?

I[1l. Was the evidence sufficient to sustain
appel l ant’ s convi ction?

We answer appellant’s first question in the affirmative and
reverse and remand her case for a new trial. W need not reach
appel l ant’ s second question as it is unlikely to recur on re-trial.
Ordinarily, this Court would address appellant’s third question
because re-trial is not permtted if the evidence was insufficient.
Mackal | v. State, 283 M. 100, 113-14 (1978). 1In the present case,

however, that question is not properly preserved for our review

FACTS
During the late evening hours of March 3 and early norning
hours of March 4, 1998, appellant and her husband were in the bar
area of the Village Cafe, which is located in Gaithersburg. At
trial, Brenda Reed, the bartender, testified that she had served
appellant five or six beers and two or three “shooters.” After

anot her couple entered the cafe, an argunent arose between them and



t he Dzi ekonski s. The argunent becane “very, very l|loud” and Ms.
Reed asked the other couple to |eave. According to Ms. Reed,
appel l ant “went after the couple” as they were leaving and tried to
kick the man. Ms. Reed restrained appellant, but observed
appel l ant’ s husband | eave the bar through another door. M. Reed
then called the police and, within fifteen m nutes, approximtely
six officers responded to the bar. In the neantine, appellant’s
husband re-entered the bar and went into the bathroom

Police Oficers WIIliam Thomas and Steven Phel ps were anong
the officers who responded to the Village Cafe. O ficer Phel ps
remai ned outside with the assault victim Oficer Thomas went into
the bar and found appellant’s husband in the bathroom Oficer
Thomas escorted appellant’s husband into the restaurant area and
had himsit down. The officer explained that the restaurant was a
separate area, but was in “clear view of the bar. After her
husband was seated, appellant approached the officer and rel ated
her version of +the dispute. O ficer Thomas testified that
appel l ant was cal m and spoke in a normal tone of voice, but she
appeared to be “highly intoxicated.” Wen Oficer Thomas placed
appel l ant’ s husband under arrest for first degree assault and put
hi m in handcuffs, appellant yelled, “This is bullshit, he didn't
fucking do anything....”

Oficer Phelps was then in the restaurant and spoke to
appellant, telling her to cal mdown, keep her nouth shut, and stop
yelling. Oficer Phelps also told appellant that if she did not
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qui et down she would be arrested. The officer testified that
appellant was in close proximty to Oficer Thomas, “was extrenely
|l oud, vyelling and belligerent, seenmed to be interfering wth
O ficer Thomas' ability to handl e the suspect and make his arrest
there and nake his search.” Oficer Phelps told appellant that she
needed to quiet down and appellant responded, “[Why are you

| ocking up ny fucking husband?” and, “[T]his is bullshit, you're

| ocking up the wong guy.” According to Oficer Thomas, appell ant
kept yelling, “If you' re going to arrest him you' re going to have
to arrest nme, too.” Oficer Phelps testified that ten to fifteen

bar patrons “were mlling around | ooking at this scene, |ooking at
us and |l ooking at her.” Appellant continued to yell and scream and
O ficer Phelps told her to cal mdown, but when she said, “I want to
go with ny fucking husband,” he told her she was under arrest for
di sorderly conduct. Oficers Thomas and Phel ps testified that, as
Phel ps noved toward appellant to place her in handcuffs, she hit
himin the chest with her fist. Oficer Phelps and a third officer
pushed appel |l ant against the wall and handcuffed her. Appell ant
was transported to the Central Processing Unit and then taken to
t he hospital, where she was examned for an injury to her head that
was sustained when the officers pushed her against the wall.

Appel lant testified in her own defense that she was trying to

tell the officers that her husband had a leg injury,! that he had

'Evi dence was presented that appellant’s husband wal ked with
a cane.



been defending hinself, and that they were taking the wong person
to jail. She stated that O ficer Thomas was “very nice” and had
told her where the police were taking her husband. Appel | ant
testified that she was “loud” and “upset” and that O ficer Phel ps
cane toward her, told her to shut her nouth, and then arrested her.
Anot her officer cane to assist Phel ps and one of them beat her head

agai nst the wall.

DI SCUSSI ON
l.
The trial court instructed the jury on the offense of
di sorderly conduct, stating:

The first charge is disorderly conduct and the
second charge is assault in the second degree.
So let me tell you about disorderly conduct.

This is in the nature of a definition of
di sorderly conduct. A person [may] not act in
a disorderly manner to the disturbance of the
public peace in any public resort or anusenent
in any county in this State. The gist of the
crime of disorderly conduct is the doing or
saying or both of that which offends,
disturbs, incites, or tends to incite a nunber
of people gathered in the sane area.

Di sorderly conduct is conduct of such a
nature as to affect the peace and quiet of
persons who may wi tness the sane and who may
be disturbed or provoked to resentnent
t her eby. Di sorderly conduct is conduct of
such nature as to affect the peace and qui et
of persons actually present who may wtness
t he conduct or hear the |anguage and who may
be disturbed or provoked to resentnent
t her eby.



Di sorderly conduct required the actual
presence of other persons who may w tness the
conduct and hear the |anguage and who may be
di sturbed or provoked to resentnent thereby.
Refusal to obey a proper order of an officer
may constitute an offense justifying an
arrest, particularly where there is profanity
in the presence of others that may threaten a
breach of the peace.

Def ense counsel objected to this instruction and argued:

Your Honor, | have filed with the Court a
request ed jury i nstruction r egar di ng
di sorderly conduct. Now, first | would Iike

to say that the Court needs to tell themthat
t he Def endant nust have acted willfully.

Wllfully is an element of this offense,
that she wllfully acted in a disorderly
manner and that her purpose was to disturb the
public peace. | would also ask that the Court
tell themthat acting in a disorderly manner
can be doing or saying, as the Court said.

However, if the disorderly conduct is
based on saying sonething, the First Anendnment
severely |imts what the |anguage — what
| anguage may be considered disorderly. The
constitution protects a person’s right to say
anything not willfully said for the purpose of
di sturbing the public peace, and not obscene.

“Obscene” has been defined as highly
erotic and not fighting words, words that have
been defined as words that provoke —an act of
violence and start of a riot — even when
directed to the police are protected by the
First Amendnent.

Protected speech may not form the basis
for a charge of disorderly conduct. If the
speech used by the Defendant are protected
[sic], the jury nust find the defendant not

guilty.
The witten instruction filed with the court provided:
In order to convict the Defendant of the
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crime of Disorderly Conduct, the State nust
prove each el enent beyond a reasonabl e doubt.
The four elenents of Disorderly Conduct are:

1. The Defendant willfully acted in a
di sorderly nmanner to the disturbance of the
publ i c peace;

2. The Defendant did so in the actua
presence of other persons;

3. Those other persons were disturbed or
provoked to resentnent; and

4. The Defendant did act disorderly in a
public resort or anusenent, a store during
busi ness hours or in any public building.

Acting in a disorderly manner has been
defined as the doing, or saying, or both, of
that which offends, disturbs, incites, or
tends to incite, a nunber of people gathered
in the sane area. However, if the disorderly
conduct is based on saying sonething (rather
than doing sonething), the First Anmendnent
severely limts what | anguage may be
consi dered disorderly. The Constitution
protects a person’s right to say anything, not
willfully said for the purpose of disturbing
the public peace, and not obscene (highly
erotic) or fighting words (words that provoke
an average |listener to an act of violence or
to start a riot). Curses, even when directed
to the police, are protected by the First
Amendnent. Protected speech may not formthe
basis for a charge of disorderly conduct. If
the speech used by +the Defendant was
protected, you must find her not qguilty.
[ Enphasis in original.]

The trial court declined to give the requested instruction.
Appel | ant contends that the court erred in failing to instruct
the jury that her conduct had to be willful and that her speech may
be protected. W address these argunents separately, but first set
forth the trial court’s duty to give jury instructions requested by
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a party in a crimnal case.
Maryl and Rul e 4-325(c) provides:
The court may, and at the request of any

party shall, instruct the jury as to the

applicable law and the extent to which the

instructions are binding. The court nay give

its instructions orally or, with the consent

of the parties, in witing instead of orally.

The court need not gr ant a requested

instruction if the matter is fairly covered by

instructions actually given.
In accordance with this Rule, “a trial judge nmust give a requested
instruction that correctly states the applicable | aw and that has
not been fairly covered by the instructions actually given.” Mack
v. State, 300 M. 583, 592 (1984). To nmerit an instruction,
however, “the issue as to which the request is nmade nust have been
generated by the evidence adduced.” State v. Martin, 329 Ml. 351,
357, cert. denied, 510 U S. 855 (1993). See also Hof v. State, 337
Md. 581, 612 (1995) (Rule 4-325(c) “has been interpreted to require
that a requested instruction be given only when there is evidence
in the record to support it.”); Davis v. State, 104 Ml. App. 290,
293 (1995) (“It is incunbent upon the trial court, on request in a

crimnal case, to give an advisory instruction on every point of

| aw essential to the crime charged and supported by evidence.”).

Did the trial court err in declining to instruct
the jury that appellant’s conduct had to be willful?

Appellant first claims that the crime of disorderly conduct

i ncludes an elenent of willfulness and that omtting this el enent
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would turn the crinme into a strict liability offense. She stresses
t hat such offenses are disfavored. Appel I ant contends that, by
failing to instruct the jury that she nust have willfully engaged
in the disorderly conduct, the trial court omtted an essentia
el enent of the offense. In light of such an om ssion, she argues,
the jury could have easily reached the erroneous conclusion that by
speaki ng |l oudly and usi ng vul gar | anguage in her conversation with
the police officers, although she possessed no intention to affect
the other patrons, she was necessarily quilty of disorderly
conduct .

Appel I ant was convicted of disorderly conduct under M. Code
(1957, 1996 Repl. Vol.), Art. 27, 8§ 123,2 which provides, in
rel evant part:

(a) Prohibited conduct. — A person may
not act in a disorderly manner to the
di sturbance of the public peace, upon any
public street, highway, alley, park or parking
lot, or in any vehicle that is in or upon any
street, highway, alley, park or parking |ot,
in any city, town, or county in this State, or
at any place of public worship, or public
resort or anusenent in any city, town or
county in this State, or in any store during
busi ness hours, or in any elevator, |obby or
corridor of any office building or apartnent
house having nore than three separate dwelling
units, or in any public building in any city,
town or county of this State.

In Reese v. State, 17 M. App. 73 (1992), this Court

2Article 27, 8 123 was repealed effective Cctober 1, 1998,
Di sorderly conduct is now addressed under Art. 27, 8§ 121(b)(2),
whi ch provides: “A person may not willfully act in a disorderly
manner to the disturbance of the public peace.”
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determ ned that under 8§ 123, the actor’s conduct must be willful:

[ T] he gist of the crinme under the statute, as
it was in the cases of common | aw predecessor
crimes, is the doing or saying, or both, of

that which offends, disturbs, incites, or
tends to incite, a nunber of people gathered
in the sane area. In other words, it is

conduct of such a nature as to affect the
peace and quiet of persons actually present
who nmay wtness the conduct or hear the
| anguage and who may be di sturbed or provoked
to resentnment thereby.... Inplicit in 8§ 123
is the prohibition against a person wlfully
acting in a disorderly manner by making | oud
and unseemy noises or by profanely cursing,
swearing or using obscene | anguage.
17 Md. App. at 80 (enphasis added).

In Iight of our decision in Reese, we conclude that the trial
court erred in declining to instruct the jury that appellant had to
engage willfully in the conduct at issue. Appellant is incorrect,
however, that she had to act for the purpose of disturbing the
public peace. The effect of the actor’s conduct need only be that
t he peace was disturbed. To include the requirenment that she nust
have acted for the purpose of disturbing the peace would add an
element not wthin the plain |anguage of the statute. See
Amal gamated Casualty Ins. Co. v. Helns, 239 Md. 529, 534-35 (1965)
("To supply omssions [in a statute] transcends the judicial
function."). In sum the trial court erred in declining to
instruct the jury that appellant’s conduct had to be willful, but

correctly declined to instruct that appellant had to act for the

pur pose of disturbing the public peace.



Did the trial court err in declining to instruct the jury
t hat protected speech cannot formthe basis of

a disorderly conduct conviction?

Appel  ant further clains that the court should have instructed

the jury that uttering vul gar phrases that are neither obscene nor

“fighting words” does not constitute disorderly conduct. Appell ant

contends that the phrases she used were not erotic and were not

“fighting words,” but were terns that have found their way into the

col | oqui al vocabul ary. She argues that a defense of protected

speech was generated and that the trial court

instructed the jury.

shoul d have so

We begin by examning Art. 27, 8 123 and the limts placed

upon its scope by the guarantees of free speech contained in the

First and Fourteenth Anendnents. W again turn to Reese, where

this Court explained that Section 123,

in ei t her its “doi ng” or “sayi ng”

proscriptions, may not punish acts or
wor ds, although vul gar and offensive,

spoken
whi ch

are protected by the first and fourteenth
amendnments. ... The State has the power to
puni sh obscene expression, but to be obscene
such expression must be, in sonme significant
way, erotic, so as to conjure up such psychic
stinmulation in anyone likely to be confronted
with it. And the State is free to ban the

sinple use, “without a denonstration of
additional justifying circunstances, so-
called *‘fighting words’', those personally

abusi ve epithets which, when addressed to an
ordinary citizen, are, as a matter of common
know edge, inherently |likely to provoke

vi ol ent reaction.” Chapl i nsky v.

New

Hampshire, 315 U S. 568. Thus the obscene

| anguage prohibited neans obscene in

t he

constitutional sense and the profanely cursing
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or swearing prohibited nmeans “fighting words.”
Whet her the loud and unseemy noises
prohibitions are within the anbit of protected
expressi on depends on the nature and content
of them a question to be determned on the
facts of the particul ar case.

Reese, 17 Md. App. at 80-81 (sone citations omtted).
The Court of Appeals in Downs v. State, 278 M. 610, 615
(1976), cert. denied, 431 U.S. 974 (1977) not ed:

The first limtation on the “fighting”
wor ds doctri ne occurred in Cohen V.
California, 403 U S. 15, (1970), where the
Court reversed Cohen' s convi ction for
“maliciously and willfully disturb(ing) the
peace or quiet of any nei ghborhood or person .

. . by . . . offensive conduct” by wearing
into the Los Angeles Courthouse a |acket
bearing the words “Fuck the Draft.” The

Court described “fighting” words as “those
personally abusive epithets which, when
addressed to the ordinary citizen, are, as a
matter of common know edge, inherently likely

to provoke violent reaction.” 403 U. S. at 20.
It assumed that the words nust be “directed to
t he person of the hearer.” 1d. The slogan on

Cohen's jacket did not fall into that category
because it was not directed to anyone in
particular and there was no evidence that
anyone who saw it was aroused. The Court went
on to defend Cohen's use of the admttedly
vul gar word “fuck.” It refused to allow the
State the right “to cleanse public debate to
the point where it is grammatically pal atable
to the nobst squeam sh anobng us” because it
concluded that “one man's wvulgarity is
another's lyric.” 403 U S. at 25. By these
words, the Suprenme Court has nmade it difficult
to find any curse wor ds i nherently
provocati ve.

In Gooding v. WIlson, 405 U. S. 518 (1972), the Suprene Court

defined “fighting words” as those that “*have a direct tendency to
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cause acts of violence by the person to whom individually, the
remark is addressed.’” ld. at 524 (quoting Chaplinsky v. New
Hanpshire, 315 U. S. 568 (1942)).% “Fighting words” have, thus,
been “recogni zed as havi ng sone soci al value and are puni shabl e now
not on a ‘per se’ basis but only when there is a likelihood of
i mm nent  di sturbance.” Downs . St at e, at 615 (1976).
Accordingly, “the use of an offensive expletive does not, by
itself, deprive speech of protection.” D ehl v. State, 294 M.
466, 475 (1982), cert. denied, 460 U S. 1098 (1983). See al so
Downs, 278 Md. at 615 (enphasis in original) (by its holding in
Cohen, “the Supreme Court has made it difficult to find any curse
words inherently provocative”); Mtter of Nawocki, 15 M. App

252, 265 (1972) (“profanity per se would not anmpunt to disorderly
conduct”). The enphasis is to be placed upon the context in which
the words are uttered as opposed to the words thensel ves. D ehl,
294 Md. at 475; Briggs v. State, 90 Md. App. 60, 70 (1992).

Nei t her is obscene | anguage protected. For | anguage to be

3Al t hough the Suprene Court quoted fromits earlier decision
i n Chaplinksy, which appears to nmake no change to the standard set
forth in that case, in Dowms v. State, 278 Ml. 610 (1976), the
Court of Appeals noted that Chaplinsky contained a sonmewhat
inconsistent definition of “fighting words.” 1d. at 614. Chief
Judge Robert C. Murphy, now retired, explained that the Suprene
Court referred to one test involving the individual to whom the
words are addressed and another test where the response of the
average addressee is considered. | d. It was in Gooding, Chief
Judge Murphy pointed out, that the Court clearly adopted the test
where the individual to whomthe words are addressed i s consi der ed.
ld. at 614-15.
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obscene, it “nust be, in sone significant way, erotic.” Cohen, 403
US at 20. “The termerotic denotes a tendency to excite sexual
desire, not to provoke violence.” Diehl, 294 Md. at 474.

As detail ed above, appellant may not be punished if her speech
was protected by the First and Fourteenth Amendnents; therefore,
the nature of her words was at issue in the trial. It was for the
jury to decide whether her words were obscene or constituted
“fighting words.” Accordingly, we hold that the trial court erred
in declining to instruct the jury that speech protected by the
First and Fourteenth Amendnents may not form the basis of a
di sorderly conduct conviction.

The State clains that the court’s failure to instruct the jury
on protected speech was harm ess error because the State’ s Attorney
stressed appel l ant’ s conduct rather than her speech to support the
convi ction. The State refers us to closing argunent where, it
all eges, the State’s Attorney enphasi zed appellant’s actions prior
to the arrival of the police and her actions in failing to heed
O ficer Phelps's orders to calm down and be quiet. The State
concedes that the State’s Attorney did nention that appellant was
cursing, but argues that she did so nerely to inpress upon the jury
t hat appel |l ant was the aggressor.

The Court of Appeals has held that there is a “‘police
command’ aspect of disorderly conduct.” Dennis v. State, 342 M.

196, 201 (1996). A “‘failure to obey a policeman’s command to nove
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on when not to do so nmay endanger the public peace, anpbunts to
di sorderly conduct.”” Id. (quoting Drews v. State, 224 M. 186

192 (1961), vacated on other grounds and renmanded, 378 U S. 547
(1964), judgnents reinstated and reaffirnmed, 236 Md. 349 (1964),
appeal dism ssed and cert. denied, 381 U S. 421 (1965)). See also
Harris v. State, 237 M. 299, 303 (1965) (“A failure to obey a
reasonabl e and |l awful request by a police officer fairly nmade to
prevent a disturbance to the public peace constitutes disorderly
conduct.”). In addition, appellant makes no argunent that her
conduct was protected.

In closing argunent, the State’s Attorney referred to several
i nstances of appellant’s conduct, which she contended woul d anount
to disorderly conduct. In its instructions to the jury, however,
the trial court drew no distinction between appellant’s conduct and
speech. As a result, we have no know edge as to the basis upon
which the jury convicted appellant of disorderly conduct. Under
t hese circunstances, we are unable to conclude that the error was
harm ess beyond a reasonable doubt, and we reverse and renand
appellant’s case for a new trial.

Finally, we do not endorse the instruction requested by
appellant as it was not a correct statenment of the law in every
detail. “Fighting words” do not have to lead to a riot, and curses
must be considered in the context in which they are uttered.

Diehl, 294 Md. at 475; Briggs, 90 MI. App. at 70. |In addition, the
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State may proscribe nore than fighting words and obscenity. See,
e.g., Brandenburg v. Chio, 395 U S. 444, 448 (1969) (per curiam
(State may proscribe advocacy of the use of force or violation of
| aw “where such advocacy is directed to inciting or producing
imm nent |awl ess action and is likely to incite or produce such
action”). Nonetheless, appellant’s request for an instruction on

protected speech was sufficient to trigger the dictates of Rule 4-

325(c). The trial court erred in declining to so instruct the
jury.
1.
Prior to trial, defense counsel noved to suppress any
statenents appellant nmade after her arrest. On the norning of

trial, the State’s Attorney indicated that she intended to use a
post-arrest statenent at trial. Defense counsel inforned the court
that she had no notice of that statenent. Wen the State’'s
Attorney was unable to | ocate a police officer for the hearing on
the notion to suppress, she infornmed the court that she would not
use any post-arrest statenents nmade by appel |l ant.

During trial, Oficer Thomas testified on direct exam nation
wi t hout nentioning any post-arrest statenents made by appellant.
On cross-exam nation, defense counsel inquired into the officer’s
police report. On redirect examnation, the State noved to have

O ficer Thomas's report admtted into evidence. The court
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sust ai ned defense counsel’s objection, but ruled that counsel had
opened the door to everything Oficer Thonmas had witten about
appel lant. The State’'s Attorney then inquired: “You wote in your
report, ‘Pamela Dziekonski continued to yell and scream and use
racial slurs while yelling at Officer Mon....'"* Defense counsel
obj ected, contending that it was a | eading question and the court
overrul ed the objection. Oficer Thomas also testified that he did
not hear appellant yell the racial slurs, but that he included them
in the report as O ficer Phel ps had told himwhat had happened.

On cross-exam nation, defense counsel further inquired into
the racial slurs made by appellant and Oficer Thonmas testified
t hat appellant uttered the remarks while she was being transported
to the Central Processing Unit. Defense counsel concluded cross-
exam nation and then noved to strike the testinony regarding the
raci al slurs. Counsel argued that the State’'s Attorney had
i ndi cated that she would not present any post-arrest statenents
made by appellant and that the statenents were irrelevant, would
inflame the jury, and were highly prejudicial to appellant. The
court denied the notion w thout conment.

At the end of trial, defense counsel asked the trial court to
reconsider its ruling on the notion to strike. The court declined
to reverse its decision as it believed that the evidence was

rel evant, “because it tends to support the police officers’

A0 ficer Thomas testified that Oficer Mon is of Asian
descent .
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testinony of her behavior at the scene, her being drunk, her being
out of control, that kind of thing.”

Appel | ant contends that the trial court erred in admtting the
evi dence that appellant had nade racial slurs to Oficer Mon
Appel lant first clains that this evidence shoul d have been excl uded
because the State failed to disclose it as required by Ml. Rule 4-
262(a)(2). Appellant also clains that the State unfairly blind-
sided the defense by first representing that it would not elicit
any post-arrest statenents and then questioning O ficer Thomas as
to the statenent. Appellant argues that the adm ssibility of this
statement was never litigated, that the statenent was highly
prejudicial, and that it was irrelevant to the charges agai nst her.

Appel lant now has full knowl edge of the statenent she is
all eged to have nade after her arrest. Accordingly, we need not

reach this question as it is unlikely to recur at re-trial.

[T,

Appel | ant next contends that the evidence was insufficient to
sustain her conviction. She argues that there was no evi dence that
her conduct disturbed anyone other than the police. As to her
speech, appellant contends that her utterances did not constitute
“fighting words” and were not obscene. As a result, she clains,
they were protected by the First and Fourteenth Anendnents and

cannot be the basis of a conviction for disorderly conduct.
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At the close of the State’s case, appellant noved for judgnent
of acquittal; however, she failed to do so at the close of all the
evi dence. Under these circunstances, the sufficiency of the
evidence is not preserved for appellate review See Dunornay v.
State, 106 Md. App. 361, 375 (1995) (appellant failed to nove for
judgnent of acquittal at close of all the evidence; therefore
i ssue of sufficiency of the evidence not properly before appellate
court); Briggs, 90 Md. App. at 66 (failure to renew notion for
judgnment of acquittal at close of defense case waives claim of

| egal insufficiency).

JUDGVENT REVERSED. CASE RENMANDED TO
THE CIRCUT COURT FOR MONTGOMERY
COUNTY FOR A NEW TRI AL.

COSTS TO BE PAI D ONE- HALF BY APPEL
LANT
A ND
ONE-
HALF
B Y
MONTG
OVERY
COUNT
Y.
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