REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 938

Septenber Term 1997

LI NDA J. WROBLESKI

NORA L. de LARA

Harrell,
Sal non,
Byr nes,

JJ.

Opi ni on by Sal non, J.

Filed: April 30, 1998



The main issue presented in this case is whether it was
perm ssible for an attorney to ask an expert w tness on cross-
exam nation to reveal the anount of conpensation he had earned in
the past fromparticipating as an expert witness in other cases.
Courts el sewhere have been divided as to this issue. This

presents a question of first inpression in Mryl and.

. FACTS

Li nda Wobl eski, in June of 1994, was a patient of Nora
de Lara, MD., a specialist in obstetrics and gynecol ogy. On
June 6, 1994, Dr. de Lara perforned | aparoscopic gynecol ogi cal
surgery on Ms. Wobl eski at Church Hospital in Baltinore,
Maryl and. Ms. Wobl eski was di scharged fromthe hospital two
days after surgery, but on June 11, 1994, she was rehospitalized
and di agnosed as having peritonitis due to a perforation of the
smal | bowel. A second operation followed, as did significant
pai n, disconfort, and disability caused by the peritonitis.

Ms. Wobl eski sued Dr. de Lara in the Crcuit Court for
Baltinmore Gty for nmedical nal practice. |In her conplaint, she

alleged, inter alia, that during the June 6'" medi cal procedure,

Dr. de Lara negligently perforated the small bowel. She further
all eged that the operation should never have been perforned in
the first place due to her (plaintiff’s) history of prior pelvic

surgery, which nmade the potential for surgical injury



unacceptably high. In her answer to the conplaint, Dr. de Lara
denied all allegations of negligence.

A five-day jury trial comrenced on January 28, 1997
(Strausberg, J., presiding). The trial, in essence, was a battle
of the experts. M. Wobleski called Dr. WIlliamBattle, a
surgeon, and Dr. Max Lilling, an obstetrician and gynecol ogi st
(OBl GYN) as her experts. Dr. de Lara countered with the
testinmony of Drs. Janmes Dorsey and Donal d Chanbers, both OB/ GYNs.

Dr. Battle testified that in his opinion Dr. de Lara either
punctured the bowel during the June 6'" operative procedure or
devascul ari zed! a portion of the bowel during the operation. He
further opined that Dr. de Lara acted bel ow the applicable
standard of care in failing to recogni ze during the procedure
that the bowel was in fact either punctured or devascul ari zed.
According to Dr. Battle, damage caused by the operation required
i mredi ate surgical followup; but because the injury to the bowel
was not recognized, corrective surgery was del ayed for five days,
and as a consequence, Ms. Wobl eski devel oped peritonitis.

Dr. Lilling was of the view that Dr. de Lara fell below the
applicabl e standard of care in perform ng the | aparoscopy
because, as she admitted in her operative notes, she proceeded to
slice or cut during the operation even though her vision was
obstructed. In Dr. Lilling’ s words, “If we can’t see, then we

can’t cut.” He opined that “to continue on is to markedly

Devascul ari zation, as the termwas used by Dr. Battle, neans stripping the
bowel 's tissue of its critical blood supply.
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increase the possibility that the unseen portion of the bl ade .
will . . . cut sonething . . . and it was at this tine in

trying to do that that the injury to the snmall bowel was caused.”

Dr. Lilling also testified that, based on Dr. de Lara s surgica
notes, during the operation she saw a “pinpoint opening” —a
sharply made cut or incision through the bowel. Having seen such

an opening, Dr. de Lara should have either imedi ately closed it,
or if she was not qualified to make the repair, she should have
cal l ed an abdom nal surgeon “to evaluate and identify the needs
of the bowel.”

As m ght be expected, the two experts called by Dr. de Lara
di sagreed in all material respects wth the expert opinions of
Drs. Lilling and Battle. Dr. de Lara s experts opined that the
bowel perforation was the result of abrasions to the serosa (the
outer surface of the bowel wall). These abrasions likely
interrupted bl ood supply to that area of the bowel wall, causing
gradual necrosis that ultimately resulted in an opening that
permtted bowel contents to |leak into the abdonen. In their
opinions, Dr. de Lara did not perform bel ow the applicable
standard of care prior to or after the June 6'" procedure.
According to the defense experts, abrasions of this type nost
often heal w thout need for surgical repair and w thout
difficulty. Moreover, these types of abrasions often occur even
when the surgeon uses the appropriate technique. Defense experts
were of the opinion that the abrasions to the bowel wall were not

the result of any nmal practice on the part of Dr. de Lara.



When Dr. Max Lilling testified, defense counsel brought out
the fact that Dr. Lilling, a resident of New York, had testified
as an expert in fourteen states. Cross-exanm nation also
established, w thout objection, that, in the year 1995, Dr.
Lilling had earned “about $27,000 fromtestifying and serving as
an expert in” nedical mal practice cases where Marvin Ellin, M.
Wobl eski’s trial counsel, served as the attorney for other
plaintiffs. He also testified that he had been paid $2,500 for
participating as a wtness in the case at hand. It was al so
devel oped that over a five-year period Dr. Lilling had reviewed
approxi mately twenty cases for M. Ellin, and over a seventeen-
year period, the doctor had reviewed approxi mately six hundred
cases for counsel representing both plaintiffs and defendants.
Def ense counsel also asked Dr. Lilling

And, Doctor, at deposition, you woul dn’'t
tell me how nmuch you earned | ast year in
cal endar year 1995 testifying as an expert.
Are you prepared to tell this jury how nuch
noney you earned review ng cases, serving as
a nedical expert? Are you prepared to tel
this jury how much you nmade in 19957

Dr. Lilling replied:

| told you what | made for [sic] M.
Ellin and | gave you a percentage relevant to
what that was, which is |l ess than 20 percent
of ny incone, and if | give you the next

nunber, sir, you know ny inconme and | don’t
t hink you have a right to know that.[?

2Know edge that Dr. Lilling nade “less than 20 percent” of his yearly incone
as an expert, coupled with know edge as to how nuch he earned annual |y as an expert,
woul d not provide the questioner with even a rough approxi mation of the witness’s
annual incone, because “less than 20 percent” could nmean anything from.O01 percent
to 19.99 percent.
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At that point, Ms. Wobleski’s attorney objected and sai d,
“Excuse ne. | object to his incone unrelated to this [case],
Your Honor.” A bench conference ensued in which Ms. Wobl eski’s
counsel argued as foll ows:

There is not one Maryl and case, although
there is an appell ate case from Pennsyl vani a
where they reversed the plaintiff’s verdict
because they asked this very question. |
have the case [ Mohn v. Hahnemann Medica
Col | ege and Hospital, 515 A 2d 920 (Pa.

Super. C. 1986),] and I can have it faxed
down during |lunch because he is not going to
finish now anyway.

It’s perfectly proper for himto ask how
much has he earned fromEllin & Baker to show
any bias, but to go beyond that, particularly
when he does defense work, as well, is
totally unrelated to any bias in ny favor and
| would |ike Your Honor to have the benefit
of that Pennsylvania case. It was a reversal
done by the [Superior] Court of Pennsylvania
of this very question. There is no Maryl and
case, no appellate case that permts that
guestion to be asked.

Judge Strausberg overruled the objection, saying that the
jury was entitled to know the anobunt of inconme earned by the
expert because such incone “may —not necessarily wll —.
color his testinony, his willingness to participate in these
proceedi ngs and see things a certain way.”

After the bench conference, defense counsel asked the
foll ow ng questi on:

One nore time, Dr. Lilling. Are you
prepared to tell the | adies and gentl enmen of
the jury how nmuch noney you earned in the
cal endar year 1995 review ng cases,

testifying in depositions, testifying at
trial as a nedical expert? Are you prepared



to give us a nunber for all your incone for
1995, or, indeed, for any year?

The question was unsuccessfully objected to by plaintiff’s
counsel and the w tness answered, “No, sir, I'mnot.”?

After all the evidence had been presented in the case, M.
W obl eski’s counsel asked the trial judge to instruct the jury

using Maryland G vil Pattern Jury Instructions 10:3, at 280

(1997), which reads:

The effect that an injury m ght have on a
particul ar person depends upon the
susceptibility to injury of the plaintiff.
In other words, the fact that the injury
woul d have been less serious if inflicted
upon anot her person should not affect the
anount of damages to which the plaintiff may
be entitled.

The trial judge refused to give that instruction.
The case was submtted to the jury on special issues, the
first of which read as foll ows:
Do you find that the defendant, Nora L
de Lara, MD., was negligent in her care and
treatnent of Linda Wobl eski?

The jury answered that first question in the negative, and M.

W obl eski noted this tinely appeal.

1. QUESTI ONS PRESENTED

5The trial judge did not force the doctor to answer the question even though
the question or one simlar to it was asked a total of three tines. On appeal, an
appel lant, in a civil case, is required to prove not only error but al so that he/she
was prejudiced by the error. Bradley v. Hazard Tech. Co., 340 Md. 202, 206 (1995).
Appel lant clains it was error to allow the expert to be questioned in regard to past
reconpense for services as an expert and that she was prejudiced by the “error”
because the expert’'s failure to answer the question made it look as if the expert
was hi di ng sonething sinister




1. Did the trial court err in allow ng
def ense counsel to ask Ms. Wobl eski’s
expert witness, Dr. Lilling, how much
noney he earned in 1995 as an expert in
medi cal mal practi ce cases?

2. Did the trial court err in refusing to
propound defense counsel’s requested

instruction regarding a plaintiff’s
susceptibility to injury?

[11. DI SCUSSI ON
A. | ssue 1

Appel I ant relies exclusively upon the case of Mhn v.

Hahnemann Medi cal Col |l ege and Hospital, 515 A 2d 920 (Pa. Super.

Ct. 1986), in support of her contention that it was reversible
error for the trial judge to allow Dr. Lilling to be interrogated
as to the anount of inconme he earned in 1995 in his capacity as
an expert witness. |In Mhn, the defense called as an expert a
Dr. Urbach. On cross-examnation, plaintiff’s counsel asked Dr.
Ur bach what he had earned testifying as an expert in the past
five years. Counsel for the defendant objected to this question,
but the objection was overruled. Plaintiff’'s counsel proceeded
to establish that between 1979 and the date of trial, Dr.
Urbach’s annual earning for his work as an expert ranged between
$54, 652 and $124,507. The Pennsyl vani a Superior Court reversed,
sayi ng:

[ U nder the facts of this case, the nexus

between Dr. Urbach’s conpensation for all

servi ces rendered (which included work for

private and governnental agencies, patients

and other law firnms) from 1979 to 1983,
exclusive of those received for work




perforned for defense counsel’s law firm and
his credibility on the witness stand is
t enuous at best.

Mohn, 515 A 2d at 925.

In reaching its conclusion that the error entitled the
defendant to a new trial, the Mohn Court observed:

It is true, as made nention of in the
trial court’s opinion to us, that Dr. Urbach
should be required to “lift his visor so that
the jury could see who he was, what he
represented, and what interest, if any, he
had in the results of the trial, so that the
jury could appraise his credibility.” Goodis
v. G nbel Brothers, 420 Pa. 439, 445, 218
A . 2d 574, 577 (1966) (Musmanno, J.) (Enphasis
added.) However, we do not think this
enconpasses the enptying of one’s pockets and
turning theminside out so that one’s
financial worth can be open to scrutiny.

Mohn, 515 A 2d at 924.

The Mbhn deci sion was based, in |arge part, on the authority

of a Pennsyl vania Suprene Court decision in the case of Zansky v.

Public Parking Authority of Pittsburg, 105 A 2d 335 (Pa. 1954).
Zansky involved a property condemation case in which tenants of
t he condemed property sought conpensation for the public taking.
A judgnent in favor of the tenants was reversed by Pennsyl vania’s
hi ghest court because the trial judge allowed the governnment’s
expert to be cross-exam ned concerning fees received over nore
than a five-year period for “services rendered” to the condemor
inits acquisition of nunmerous other pieces of property.

The Zansky Court concl uded:

Thus the plaintiffs got before the jury that

for services not rendered on the trial of
this case (except in part) the firmof the



expert w tness had been paid $17,866. 32, and
in the future expected to receive $7,500 to
$8, 100. Thus error was thrice conpounded, as
we have said, and in addition consisted in
admtting what the wi tness earned, not as an
expert wtness, but for general services to
the Authority. This exam nation was clearly
prejudicial error which nmust have contri buted
to the large verdicts for the plaintiffs.

It is entirely proper to inquire of an
expert witness what his fees are for
testifying in the case on trial.

Commonweal th v. Simmons, 361 Pa. 391, 403, 65
A . 2d 353; Gutski v. Kline, 352 Pa. 401, 404,
43 A 2d 142; Reed v. Phil adel phia Transit

Co., 171 Pa. Super. 60, 62, 90 A 2d 371, 33
A L.R 1166. But none of the reported cases
go to the length that was permtted here, and
in overruling the appellant’s objection the
court abused its discretion. The earnings of
the expert witness from other services
performed for the defendant were a purely
collateral matter and the testinony thereon
was not adm ssible to affect his
credibility. !

Zansky, 105 A 2d at 336.

More recently, in the case of Tiburzio-Kelly v. Montgonery,

681 A.2d 757 (Pa. Super. Ct. 1996), the Pennsylvani a Superi or

Court observed that “Mohn . . . did not announce a per se rule.”
Id. at 769. In the Tiburzio-Kelly case, plaintiff’s expert

testified that he did not personally profit fromany noney or
revenue that was generated for his tinme in assisting litigants
and their attorneys with respect to nedical nmal practice cases.
He testified that all noney earned in that regard went to a non-

profit nei ghborhood health center that cared for indigents. On

4t is worth noting that the Maryland Court of Appeals has taken a view
contrary to that of the Zansky Court. 1In Scott v. State, 310 M. 277, 294 (1987),
the Court said: “Evidence tending to show that an expert witness has frequently
testified or otherw se been involved in litigation for one party directly rel ates
to the weight a jury may give the testinony.” Thus, in Maryland, it would not have
been reversible error to adnit the evidence that led to the reversal in Zansky.

9




cross-exam nation, defense counsel was allowed to bring out the
fact that in 1990, the year that he rendered at |east sone
services for plaintiff, he had received over $100, 000 as

reconpense for his services as an expert. The Tiburzio-Kelly

Court ruled that it was proper to allow the defense attorney to
show that the expert’s altruismwas of relatively recent origin.
O her state and federal courts have ruled simlarly to the

Mohn Court and have upheld the refusal of trial courts to admt

evi dence of a specific anount of conpensation earned by experts

in previous cases. See, e.d., Waver v. Ceorgia Power Co., 215

S.E.2d 503 (Ga. C. App. 1975) (holding trial court did not err
in sustaining objection to question regarding expert’s fees for

parties other than condemmor); State By and Through State H ghway

Commin v. Superbilt Mg. Co., 281 P.2d 707 (Or. 1955) (sane); cf.

United States v. 412.93 Acres of Land, 455 F.2d 1242, 1247 (3d

Cir. 1972) (holding trial court did not abuse its discretion in
refusing to all ow governnment to cross-exam ne | andowner’s expert
in regard to other fees earned in appraising properties for the
appel | ee-1 andowner ot her than the condemed | and).

The majority of other courts, however, have upheld the right
of a trial judge to all ow opposing counsel to ask an expert
W tness on cross-exam nati on about the specific anmount of
conpensati on he/she earned fromtestifying in previous cases.

See Collins v. Wayne Corp., 621 F.2d 777 (5'" Gir. 1980); Trower

v. Jones, 520 N. E. 2d 297, 301 (Ill. 1988); Sears v. Rutishauser,

466 N. E.2d 210 (Il1. 1984); City of Chicago v. Van Schaack Bros.
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Chem Wrks, 161 N.E. 486 (Ill. 1928); Kerfoot v. Gty of

Chi cago, 63 N.E. 101 (Ill. 1902); Zeller v. Anmerican Safety Razor

Corp., 443 N E. 2d 1349 (Mass. App. C. 1983); State v. Love, No.

W51311, 1997 W. 727545 (Mb. C. App. Nov. 25, 1997); Board of
Public Bldgs. v. GMI Corp., 580 S.wW2d 519 (M. C. App. 1979);

Barrios v. Davis, 415 S.W2d 714 (Tex. Cv. App. 1967); see also

Comment, Experts: Wtnesses for the Persecution? Establishing an

Expert Wtness's Bias Through the Di scovery and Adni ssi on of

Fi nanci al Records, 63 UWC L. Rev. 133, 150-54 (1994); Russell G

Donal dson, Annotation, Propriety of Cross-Exam ning Expert

Wtness Regarding His Status as “Professional Wtness,” 39 A L.R

4th 742, 758-63 (1985, 1997 Supp.) (and cases col |l ected therein).
Al t hough we have found no Maryl and case directly on point,
it is appropriate to note that it is a long-settled principle of
Maryl and | aw that on appellate review trial judges are
traditionally afforded great deference when exercising their

discretion to admt or refuse expert testinony. Scott v. State,

310 md. 277, 293 (1987). Mbreover, in Maryland, a trial judge is
granted broad discretion in determ ning the extent and scope of
cross-exam nation and his/her exercise of discretion in this

regard will not be reversed absent clear abuse. Johnson v.

State, 303 Md. 487, 516 (1985), cert. denied, 474 U S. 1093

(1986); see also Mezzanotte Constr. Co. v. G bons, 219 Md. 178,

181 (1959) (“It is well settled that the conpensation of an
expert witness is a proper subject for cross-exam nation”; Ager

v. Baltinore Transit Co., 213 M. 414, 427-28 (1957) (holding
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trial court did not err in allow ng defense attorney to inquire
of plaintiff’s nmedical expert as to how many tines he had
exam ned persons referred to himby plaintiff’s counsel).

In recent years the courts in Maryland and el sewhere have
experienced the phenonenon of the “professional expert” whose
opinions are ofttinmes shaded in favor of the party who pays his

or her fee. See generally Mchael H G aham | npeaching the

Prof essi onal Expert Wtness by Showing a Financial Interest, 53

Ind. L.J. 35 (1977). Wth the existence of |ocator services, a
resourceful attorney can contact an expert to testify on nearly
any subject that calls for the opinion of an expert. Seem ngly,
an “expert” can be found to testify to virtually anything.® 1In
Maryl and, as in nost other parts of the country, if an attorney
needs an expert nedical witness to state that the plaintiff
suffered a whiplash injury caused by a rear-end collision, cal

Dr. A if the defense needs a nedi cal expert to dispute that

fact, call Dr. B. As the late Melvin Belli, the self-proclained
“King of Torts,” once said, “If | got nyself an inparti al
witness, I'd think | was wasting ny noney.” See Peter W Huber,

Galileo’s Revenge: Junk Science in the Courtroom 18 (1991).

Al t hough many expert w tnesses may be biased in favor of the

party that calls them the biases of seasoned and wel | - educat ed

SFor exanple, United States Supreme Court Justice Stephen Breyer recently
related a story of an instance in which a court, based on bogus scientific evidence,
hel d that dropping a can of orange juice caused breast cancer. Justice Stephen G
Bryer, “The Interdependence of Science and Law,” Address to the Anerican Associ ation
for the Advancenent of Science (Feb. 16, 1998).
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experts often are difficult to denonstrate. In the words of
Prof essor G aham

In conbating testinony of the expert
W t ness, opposing counsel must rely upon his
skill in probing at weaknesses in the basis
and reasoni ng of the w tness whether or not
di scl osed upon direct, without letting the
wi tness reinforce his direct testinmony in the
process. He must do this with an expert
witness nore famliar with the subject
matter. O course, counsel also has
avail abl e the use of learned treatises to
assist himin fencing wwth the w tness.
Unfortunately fencing with the witness is the
i npression the cross-exam nation of an expert
w tness often leaves with the jury, an
inpression trial counsel would prefer to
avoid. The difficulty in conducting a
successful destructive cross-examnation is
conpounded by the grow ng nunber of experts
whose livelihood is dependent in |arge part
upon the litigation process. Such experts
with their vast anount of litigation
experience becone exceptionally proficient in
the art of expert w tness advocacy.

Graham supra, at 40.

One way of effectively conbating the testinony of a
prof essi onal expert (or for that matter any expert) is to show
that the witness is biased. Like nost business persons, many
expert witnesses strive to keep their custoners happy, especially
if they have been well-conpensated for their previous services.
Accordingly, if an expert has nade a | arge anount of noney in the
past testifying in |legal proceedings, a jury mght legitimately
infer that the expert would want the flow of incone to continue
by testifying in a way that wll produce a satisfied customer —
t hus increasing the likelihood that his old custonmers and future

ones will continue to seek his services. Such an inference, of
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course, is not mandatory. This view was aptly expressed by the

[1linois Suprene Court

in Trower v. Jones, 520 N. E. 2d at 300:

[We reach our decision based on an
appreciation of the fact that the financi

al

advant age whi ch accrues to an expert w tness
in a particular case can extend beyond the

remuneration he receives for testifying in
that case. A favorable verdict may well help
himestablish a “track record” which, to a
prof essional w tness, can be all-inportant in

determ ning not only the frequency wth which

he is asked to testify but also the price

whi ch he can demand for such testinony.

e

find pertinent the followi ng commentary from

a recent annotati on:

“That an expert in a particular field
may be in effect a ‘ professional
witness in |lawsuits, rather than
bei ng nore or |ess exclusively a
practitioner whose enploynent in a
lawsuit as a witness is nerely
incidental to his or her profession,
is a mtter which is likely to bear
on the credibility of that expert,
since a significant portion of the
expert’s livelihood may thus depend
on his or her desirability as a
favorabl e and convincing w tness,

t hus possibly leading to a tenptation
for the witness to color findings and
testinony to suit the needs of the
proponent party, rather than to

eval uate and present the subject
matter of the testinony with conplete
inmpartiality.” (39 A L.R 4th 742,
746 (1985).)

We thus find that it was proper to inquir

how much Dr. Martins was earning annually

fromservices relating to rendering exper
testinmony, and we find no inpropriety in

e

t

inquiring into such inconme for the two years

i mredi ately preceding trial.
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The Fifth Crcuit Court of Appeals expressed simlar

sentinents in Collins v. Wayne Corp., 621 F.2d at 784, when it

hel d:
A pecuniary interest in the outcone of a case
may, of course, bias a witness. [MCorm ck
on Evidence 8 33 (1972)]. A showing of a
pattern of conpensation in past cases raises
an inference of the possibility that the
wi tness has slanted his testinony in those
cases so he would be hired to testify in
future cases. The trial court did not err in
al l owi ng Wayne to cross-exam ne Severy
[plaintiff’s expert] about conpensation he
had recei ved for Vol kswagen [a Conpany for
whom t he expert had previously testified].

We adopt the views expressed in Trower and Collins and hold
that the trial judge did not abuse his discretion in allow ng
defense counsel to inquire as to the anount Dr. Lilling had
earned in 1995 as an expert. Here, there was good reason to
suspect that the anount m ght be substantial, given that Dr.
Tilling had testified as an expert in nunmerous jurisdictions far
removed fromhis hone state of New York, and he had been paid, in
1995 al one, $27,000 by appellant’s counsel.®

B. |Issue 2
Appel I ant contends that the trial judge commtted reversible

error by failing to give Maryland Cvil Pattern Jury Instruction

10: 3 —susceptibility to injury. This issue wll not detain us

SNot hing in this opinion should be read as requiring a trial judge to allow a
guestion of an expert nerely because the cross-exan ner phrased the question in the
sanme manner as the question asked of Dr. Lilling. For instance, in cases in which
the expert frequently has testified for both plaintiffs and defendants, the trial
court could, at his/her option, elect to require the question to be divided, e.g.,
(1) “How much did you earn in 1995 for providing expert services to |awers
representing plaintiffs in nmedical malpractice actions?”; and (2) “How nmuch did you
earn in 1995 for providing expert services to | awers representing defendants in
nmedi cal mal practice actions?”
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long. First of all, Pattern Instruction 10:3 concerns danages.
The jury never reached the danage issue. So even if the failure
to instruct was error, it was harmess. In any event, the trial
court clearly did not err in failing to give the instruction.

The susceptibility to injury instruction is applicable only to
cases in which the injury suffered as a result of the purported
negl i gence of a defendant is greater than it would have been if
the plaintiff had been stronger or healthier. For exanple, if a
hemophiliac is cut by flying glass in an autonobile collision and
hi s bl ood does not clot properly, causing serious injury, it is
no excuse for the defendant to say that a person w th normnal

bl ood woul d not have suffered as greatly. But in the case at
hand, there was no evidence presented and no argunent advanced
that the injuries Ms. Wobl eski suffered as a result of the bowel
perforation were any greater than the injuries that anyone el se
woul d have sustained if his or her bowel had been perforated.

Ms. Wobl eski’s argunent that she was entitled to the instruction
because the evi dence showed that the bowel perforation was nore
likely to occur in her case because of her pre-existing condition
of adhesions in her abdonmen from prior surgeries m sses the

poi nt, because it was undi sputed that the pre-existing adhesions
had no inpact on the extent of the danmages caused by the alleged

negl i gence of Dr. de Lara.

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANT.
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