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Scott Jerone, Barbara Chait, and Richard J. Miusser, t/a Misser
Construction, Inc. appeal the action of the Crcuit Court for
Carroll County in granting a Final Order Establishing Mechanic’'s
Li en and denying certain post-judgnent notions in favor of Wnkler
Construction Conpany, Inc., appellee.

Appel | ant s ask:

l. Whet her the trial court erred when it granted the
Mechani c’ s Lien

1. Whether the trial court erred when it refused to
vacate the Final Oder and to allow Appellants to
file a Verified Answer;

[11. Whether the trial court erred when it denied
Appellants” Mtion to file a Mechanic’s Lien
Rel ease Bond.

Because we reverse on the basis of our disposition of the

first issue, we do not address the other issues.

FACTS

Jerone and Chait entered into a contract wwth Valley Hones for
the construction of a dwelling on their property, described as Lot
No. 52, Beaver Creek Estates subdivision, in Carroll County.
Musser, a subcontractor of Valley Honmes, had, in turn, entered into
a sub-subcontract wth Wnkler to performcertain carpentry work in
connection with the construction required under Misser’s sub
contract. Appellants contend that Wnkler failed to conplete the
work it contracted to do and abandoned the job site. As a result

of this alleged breach of the sub-subcontract, Misser clains he had



to pay $7,240.00 for labor, materials and to other sub-
subcontractors to conplete the work that Wnkler was required to
do.

On June 17, 1997, Wnkler filed a Petition to Establish and
Enforce Mechanic’s Lien for work that it had performed under his
sub- subcontract with Musser. Jerone and Chait were properly served.
They contacted Valley Hones, who advised them that a Mechanic’s
Li en Rel ease Bond had been obtained and that they would be fully
protected fromWnkler’'s claim Accordingly, they did not file a
response to the Petition.

Musser filed a Verified Answer to the Petition to Establish
Mechanic’s Lien and a Counter-d ai mfor danages caused by Wnkler’s
failure to perform |In the Verified Answer, Misser denied that any
nmoni es were due to Wnkler and alleged that Wnkler had failed to
perform In his counter claim Muisser alleged that Wnkler had
failed to perform under his contract; and to his counter claim
Musser attached a copy of a certified letter, dated March 13, 1997,
he sent to Wnkler notifying himof the termnation of the contract
because of Wnkler’s abandonnment of the job site on March 3, 1997,
and because of Wnkler’'s general non-conpliance with the sub-
subcontract.

In a second letter dated April 21, 1997, and al so appended to
Musser’s Answer, Miusser advised Wnkler of the details of the

al | eged breach. In the letter, Msser clained that he spent



$13,000.00 to conplete the job; he also showed a deduction of the
$5,760.00 still due to Wnkler under the subcontract, and encl osed
an invoice, addressed to Wnkler, in the net anount of $7,240. 00,
al ong wi th docunentary support of the claim

A show cause hearing was held on August 14, 1997. Musser
appeared and contested the claim however, the trial court granted
the Final Mechanic’'s Lien because of the failure by Jerone and
Chait to file an answer. The court expl ai ned:

VWl | the Mechanic’s Lien Lawis pretty darn strict and it

provides once the plaintiff takes action on a

nechanlc s lien that the owner has things that the owner

has to do whether it’s a justifiable conplaint or whether

it is not a justifiable conplaint, he has to answer under

oath and it could be if that were the case, if he d done

what he had to do, then that matter could have been heard
t oday, but you can’t just ignore pleadings and then cone

in and say, well, the real cause of action is between
W nkl er and the subcontractor (sic), it’s not between
W nkler and the owners, . . . that’'s not the way it
wor ks.

You have an order, M. Hanly. [Wnkler’'s attorney]

On August 22, 1997, the three appellants filed a Mdtion to
Vacate and Reconsider and, in the alternative, a Petition to File
a Mechanic’'s Lien Rel ease Bond, both of which were denied by the
court without a hearing. A subsequent Mdtion to Revise the Deni al
of the Petition to File a Mechanic’'s Lien Bond was al so denied

wi t hout a hearing.



DI SCUSSI ON

Md. Code (1997 Supp.), 8 9-102(d) of the Real Property Article

(“R P.”) provides:

(d) However, a building or the land on which the
building is erected may not be subjected to a |ien under
this subtitle if, prior to the establishnent of alien in
accordance with this subtitle, legal title has been
granted to a bona fide purchaser for val ue.

R P. 88 9-104(f)(1)(2) and (3) direct:

(1) On receipt of notice given under this section,
the owner may w thhold, fromsuns due the contractor, the
anount the owner ascertains to be due the subcontractor
gi ving the noti ce.

(2) If the subcontractor giving notice establishes
a lien in accordance with this subtitle, the contractor
shall receive only the difference between the anount due
hi m and that due the subcontractor giving the notice.

(3) Notw thstanding any other provision of this
section to the contrary, the lien of the subcontractor
against a single famly dwelling being erected on the
| and of the owner for his own residence shall not exceed
the anmount by which the owner is indebted under the
contract at the tinme the notice is given.

In F. Scott Jay Co., Inc. v. Vargo, 112 Ml. App. 354 (1996),
we interpreted these sections to require that the claimant “show
that the owner is not a bona fide purchaser for value”. ld. at
361. The owner is required to offer no evidence of his status
unl ess there is evidence to the contrary offered by the clai mant.

| d.

In Jay, we also interpreted the foregoing to nean that the

amount of the lienis limted to the extent to which the owner is



i ndebted to the contractor; and |ack of indebtedness is not an
affirmati ve defense required of the owner but a matter of proof by
the claimant. W wote:

It has long been recognized that it 1is the
claimant's burden to establish the validity of its lien.
Continental Steel Corp. v. Sugarman, 266 M. 541, 548,
295 A 2d 493 (1972). Cf. RP 8§ 14-203(d)(the Maryl and
Contract Lien Act, which was nodel ed after the Mechanics
Liens Subtitle, expressly provides that the party seeking
to establish the lien has the burden of proof). By
contrast, in order to allege a prima facie defense, an
owner need only deny the validity of the lien and require
the claimant to prove its validity. Id

* * *

Simlarly, an owner need only allege that it is a
bona fide purchaser for value in order to claim the
benefit of the exenption provided in 8§ 9-102(d). Tal bott
Lunber Co. v. Tymann, 48 M. App. 647, 653, 428 A 2d 1229
(1981). It is the claimant's burden to show that the
owner is not a bona fide purchaser for value, and the
owner need offer no evidence of his status except in
response to evidence first offered by the clainmnt
tending to show that he is not a bona fide purchaser for
val ue. ld. at 653-54, 428 A 2d 1229.

Agai nst this backdrop, in 1982, the CGeneral Assenbly
added to the nechanic's lien law a further hurdle, in the
formof 8§ 9-104(b) and (f), for cases involving single
famly dwellings for use as the owner's own residence.
Under those sections, the legislature provided that
notice nust be received by the owner prior to the tine
t he owner nmakes full paynent to the general contractor,
8 9-104(b), and that the subcontractor is entitled to a
lien only to the extent that the owner is indebted to the
general contractor at the tine of the receipt of notice.
8§ 9-104(f)(3). Gven this history, we are confident
that, had the legislature intended to nmake |ack of
i ndebt edness an affirmative defense, it would have done
so by clear and explicit |anguage.

Id. at 361-62.

There is no entitlenment to a lien unless there is strict
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conpliance with the statute. Jay, 112 M. App. at 360

failure to file a response does not

petition or the absence of suppl enental

to be in conpliance by default. Westpointe Plaza |1

Part nership v.

569, 579-80 (1996). In Westpointe, we explai ned:

Acircuit court judge nust follow a two-step process
in awarding a nechanics' lien. First, the circuit court
judge has to determne whether there is a factual
di spute. Second, the judge has to determ ne whether the
facts as resolved entitled the claimant to the lien as a
matter of | aw.

In the instant case, Kal kreuth and the circuit court
j udge confused the effect Westpointe's failure to file an
answer to the show cause order had on the two-step

pr ocess. The circuit court believed, and Kalkreuth
argues, that section 9-102(a) is a defense that has to be
raised by an owner in its answer. Pursuant to this

argunent, if the "section 9-102(a) defense" is not pled
in the answer then it is waived and the court can award
the nechanics' lien as a quasi-default renedy. Under
this approach, all property would be subject to
attachnment if the owner did not raise this defense. The
"section 9-102(a) defense" argunent, however, not only
confuses the procedural steps involved in a nechanics'
lien proceeding, but it is inconsistent with section
9-102(a)'s legal requirements for the award of a
mechani cs' |ien.

ld. at 578.

| t

building is a single famly dwelling.
anmount

contractor at the tine notice of

The

cause a defective verified

proof of a required el enent

Ltd.

Kal kreut h Roofing & Sheet Metal, Inc., 109 Md. App.

The petition sub judice is not in conpliance with the statute.

does not contain any information with respect to whether

-6-
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It also fails to allege the
of the indebtedness of the property owners to the general

intent to seek the lien was given,



whi ch, according to Jay, “is not an affirmative defense to be
proven by the honmeowner.” 1d. at 360-61. Rather, as Jay notes,
“t he unanbi guous | anguage of 8 9-104(f)(3) clearly assigns to the
subcontractor the burden of proving indebtedness.” 1d. at 361

Finally, P.R 8 9-102(a) Ilimts mechanics’ liens to those buil dings
“erected . . . repaired, rebuilt or inproved to the extent of 15
percent of [their] value[.]” As Westpointe nmakes clear, this fact
is one that the claimnt has the burden of proving; and, as such,
the claimant al so has the burden of making such an allegation in
his pleading. Wstpointe, 109 MI. App. at 579-80. Here, Wnkler
failed to make such an allegation in its conplaint. Moreover, as
the transcript of the August 14, 1997 show cause hearing reflects,
no additional proof was offered by Wnkler.

W nkl er argues that there is nothing alleged in the Petition
or in the record indicating that the subject building was intended
to be the owner’s residence or that the owners were not indebted to
the contractor. Based on the case | aw we have discussed, supra, it
is the responsibility of the petitioner to provide the status of
t he buil ding and the indebtedness of the owners to the contractor.
It appears that there is no evidence, with regard to the above
requirenments of the statute, in the Petition because it was omtted
by Wnkler for the reason contained in Paragraph 8 of the Petition:

O her material papers existing which are not
attached hereto, include but are not limted to: paynent

requi sitions, correspondence between Wnkler and the
Contractor, and plans and specifications for the Project.
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Sai d papers are absent because of their vol um nous nunber
and would not justify their inclusion in this Petition.

That the specific docunents w thheld may have provided the
court with evidence that could have defeated the lien gives this
Court sone concern. It is clear fromthe docunents Misser produced
that the sane ones were available to Wnkler. These would have nade
the trial court aware that there was a di spute whet her Musser owed
W nkl er any noney under the sub-subcontract. Had all the docunents
avai l able to Wnkl er been attached to his Petition, the trial court
may not have granted the |ien.

Maryl and Rul e 12-304. Proceedi ngs provides:

(a) Court Review. The court shall review the
conplaint and any exhibits and may require the plaintiff

to supplement or explain any of the matters set forth in
the conpl aint and exhibits.

(b) Oder. (1) Entry; contents. If the court
determnes that there is a reasonable ground for the lien
to attach, it shall enter an order directing the

defendant to file an answer under oath on or before a
date indicated in the order, showi ng cause why a lien for
the amount clained should not attach to the |I|and
described in the conplaint, provided that a copy of the
order together with copies of the pleadings and exhibits
filed shall have been served on the defendant by the
deadline for service specified in the order. The order
al so shall (A) set a date for hearing no later than 45
days fromthe date of the order, (B) advise the defendant
of the defendant's right to appear and present evidence
at the hearing, and (C) warn the defendant that if the
defendant fails to file a tinely answer, the facts set
forth in the plaintiff's conmplaint shall be deened
admtted and the hearing waived, and the court may enter
an order establishing the lien.

* * * *

(c) Answer; failure to file deenmed adm ssion. A
def endant may controvert any statenent of fact in the
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plaintiff's conplaint by filing an answer under oath.
The failure to file an answer within the tinme all owed by
t he order shall constitute an adm ssion for the purpose

of the action of all statenents of fact 1in the
plaintiff's conplaint, but shall not <constitute an
adm ssion that the conplaint is legally sufficient.

(d) Hearing. If the defendant fails to answer

within the tinme allowed by the order, the court may at
any time thereafter, w thout hearing and w thout further
notice to the defendant, enter an order in conformty
with section (e) of this Rule. |If the defendant files an
answer in conpliance with the order, a hearing shall be
hel d as schedul ed.

(e) Relief granted. - (1) Judgnent if no genuine
di spute. - (A) If the pleadings and adm ssions on file
and any evi dence show that there is no genuine dispute as
to any material fact and that the lien should attach as
a mtter of law, the court shall enter a judgnent
establishing the Ilien. If it appears that there is no
genui ne dispute as to a portion of the lien claim the
court shall enter an order establishing the validity of
the lien as to that portion and the action shall proceed
only on the disputed anount of the lien claim

(B) If the pleadings and adm ssions on file and any
evi dence show that there is no genuine dispute as to any
material fact and that the plaintiff, as a matter of | aw,
has failed to establish a right to a lien, a judgnent
shall be entered denying the |ien.

(2) Interlocutory order if probable cause. |If the
court determnes from the pleadings and adm ssions on
file and any evidence that a judgnment under subsection
(e)(1) (A should not be entered, but that there is
probabl e cause to believe the plaintiff is entitled to a
lien, the court shall enter an interlocutory order that:

(A) establishes a |ien;

(B) describes the land to which the lien attaches;

(C) states the amount of the claim for which
probabl e cause i s found;

(D) specifies the amount of a bond which may be
filed by the defendant to have the | and rel eased fromthe
lien; and

(E) assigns a date within six nonths for a trial of
all matters that may be necessary to adjudicate the
establishment of the l|ien.

The owner or any other person interested in the | and
may nove at any tinme for nodification or dissolution of
the lien established by the interlocutory order.

(3) Probable cause not found. | f no judgnment or
interlocutory order is entered under subsections (1) and

-9-



(2), the court shall enter an order that the portion of

the conpl aint seeking to establish the Iien be dism ssed

unless the plaintiff, within 30 days thereafter, files a

witten request that the portion of the conplaint seeking

to establish the lien be assigned for trial.

(4) Bond by plaintiff. In an interlocutory order

ent ered under subsection (2) of this section, the court

may require the plaintiff to file a bond in an anount

that the court determnes to be sufficient for damages,

i ncludi ng reasonable attorney's fees. The lien shall not

attach until any required bond is fil ed.

(5) Trial. At the conclusion of the action a

j udgnment shal | be entered either continuing or

termnating a lien established by an interl ocutory order,

or establishing or denying the lien.

W have set out the forgoing to clarify the dependence that the
court must place in the integrity of the pleadings and thus in the
pl eader. The stakes are very high to the honeowner in a Mechanics’
Li en procedure and the court needs to be confident in the integrity
of the contents of the pleading.

During oral argunent before this Court, appellee argued that
its verified conplaint was in strict accordance wwth Ml. Rule 12-
302 (a) and (b). W agree; however, because the appellee was in
possessi on of docunentary information that would have, at the
| east, given the court reason to pause, we question whether the
petitioner in such a verified pleading should deliberately w thhold
information of that sort. A pleading in a nechanics’ |lien case is
subject to the same scrutiny as any other verified pleading. If the
pl eader, in such a case, has information that is contrary to its
sworn statements in the verified pleading, may it sinply ignore the

contrary evidence and couch its pleading in a manner that, because
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of the withheld information, mght mslead the court? W hold that
it my not. See Rule 3.3 of the Maryland Rul es of Professiona
Conduct, entitled “Candor Toward the Tribunal.”

In the case sub judice the court reviewed the conplaint and
the exhibits and, based solely on the failure of the property
owners to file a verified response, entered a judgnent establishing
the lien. The court concluded that the failure to file the
required verified response automatically entitled the appellee to
the lien.

In doing so, the court failed to conply with mechanics’ |ien
case law and the directions given in Rule 12-304(c), (d), and (e).
When the court granted the lien, there was not sufficient evidence
before it to support that action. Because of the state of the
pl eadi ngs and adm ssions before the court, sub-section (e)(2) was
operative and shoul d have been i nvoked. That sub-section provides
that “[i]f the court determ nes fromthe pleadings and adm ssi ons
on file and any evidence that a judgnment under subsection (e)(1) (A
shoul d not be entered, but that there is probably cause to believe
the plaintiff is entitled to a lien, the court shall enter an
interlocutory order” that would establish a lien and specify “the
anmount of the bond which may be filed by the defendant to have the
| and rel eased fromthe lien . . . .7

The foregoing is the procedure that the court was required to

followin this case. W reverse the judgnent and remand the case
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for the court to proceed in accordance with this opinion.

-12-

JUDGMENT OF THE CIRCU T
COURT FOR CARRCLL COUNTY
REVERSED. CASE REMANDED
TO THAT COURT FOR FURTHER
PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON.

APPELLEE TO PAY COSTS.



