HEADNOTE: Val entino Maurice Jackson v. State of Maryl and,
No. 819, Septenber Term 1997

CRI M NAL LAW — POSTPONEMENTS —

Agreenment between State and defendant, whereby defendant
agreed to postponenent of trial beyond the 180 day period
provided in Art. 27, § 591 and Rule 4-271, was revi ewabl e by
court and, under the particular facts of this case, the
trial court did not abuse its discretion in refusing to
specifically enforce the agreenent.

CRI M NAL LAW — POSTPONEMENTS - -

When adm ni strative judge’ s desi gnee postponed trial date
beyond 180 day period provided in Art. 27, 8 591 and Rul e 4-
271, and good cause was apparent at tine of postponenent,
and good cause determnation later was clarified within 180
day period, there was no violation of H cks v. State, 285
Md. 310 (1970), Calhoun v. State, 299 Ml. 1 (1984), and
progeny.
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Appel I ant, Val entino Maurice Jackson, was charged with child
sexual abuse and related offenses. On appeal, we are asked to
determne if the trial court erred in denying appellant’s notion
to enforce an agreenent with the State and to dism ss the charges
agai nst him Before doing so, we nust consider whether the issue
is properly appealable at this tinme. For reasons di scussed bel ow,
we hold that the issue is appeal able, and we affirmthe trial
court’s ruling.

Facts

On March 14, 1997, appellant appeared before the Honorabl e
Lenore R Celfman in the Grcuit Court for Howard County to argue
certain defense notions. As of that tinme, the trial was schedul ed
for March 24, and the Hicks! deadline was April 28th. One of the
matters argued at the March 14 hearing was appellant’s request to
review the victims Departnment of Social Services records.

Counsel for the parties agreed that Judge Gel fman shoul d revi ew
the records in canera before naking the determ nation. Judge
Gel fman then st at ed:

"’ mjust wondering the best way, the nost

'Md. Code Ann. art. 27, § 591 (1996 Repl. Vol.) and Mi. Rule
4-271 provide that trial must be held not later than 180 days
after the appearance or waiver of counsel and the appearance of
t he def endant unl ess postponed for good cause by the
adm ni strative judge or his or her designee or the requirenent is
wai ved by the defendant. This date has cone to be known as the
Hi cks date in recognition of the fact that the Court of Appeals,
considering the fornmer rule and statute, held in State v. Hi cks,
285 Md. 310 (1979), that this rule is not nerely directory but is
mandat ory.




efficient way, the quickest way to review the
information and get you the Court’s decision
and still give you tine to review any
evidence if in fact the Court orders that it
be di scl osed.

The prosecutor subsequently informed Judge Cel fman that
there would be a request for a newtrial date, and after
di scussion, counsel agreed on May 5 as the newtrial date. Wth
respect to Hicks, the follow ng coll oquy occurred:

[ PROSECUTOR]: W do have a Hicks problem at
the end of April, | believe, so we need to
get it in sone tinme in April. 1’m not
suggesting a trial date. |'mjust saying
that that —1 would nention that to the
Court.

* * * %

[ DEFENSE COUNSEL]: | think with regard to
the Hicks problem | —you know, consistently
in ny practice have taken the position that

t hat oughten to drive anything. | nean, in
ot her words, we’' |l waive whatever we have to
wai ve to avoid a H cks problem This case is
not going to go away because it doesn’t get
totrial. | nmean, so | think what we ought
to be tal king about is what’s a tinme franme in
whi ch to get done the things that need to get
done to get this case prepared for trial, and
then if it happens to be after the date that
—that Hicks run, we’'ll waive, do whatever
wai ver we have to do with regard to that.

THE COURT: Ckay. | don’'t know if therefore
you are saying that Defendant waives Hicks if
and when it becones an issue.

[ DEFENSE COUNSEL]: | will waive Hicks if it
becones an i ssue.

THE CLERK: April 28" is the Hicks date.

THE COURT: (Ckay, that was the next question.
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[ DEFENSE COUNSEL]: |Is there —what’'s the —I
have to be out of the country on assignnent

t he week before, not on vacation. The —wth
regard to sonething else I’mdoing. Wat’'s
the —the —is there a week after that?
What’ s the Monday - -

THE CLERK: (I ndiscernible).

THE COURT: Wiat is the trial date presently?
[ PROSECUTOR] :  24th of March

(Asi des.)

[ DEFENSE COUNSEL]: No, | don’t have any
probl em right now during that week.

THE COURT: \Which week?

[ DEFENSE COUNSEL]: May 5th.

[ PROSECUTOR]: Now, that is after Hicks.
THE COURT: That's after Hi cks.

[ DEFENSE COUNSEL]: | know that is after
Hi cks.

[ PROSECUTOR]: May 5'" is the week I'min
court, so that is convenient.

[ DEFENSE COUNSEL]:  Ckay.

[ PROSECUTOR]: |I'monly saying that. | nean,
we can —

[ DEFENSE COUNSEL]: | understand. |
understand. | don’t have any problem

Appel I ant was then advised of his right to be tried within
180 days of an appearance. As a result of the colloquy which
foll owed, Judge Gel frman found that appellant waived that right.
The rel evant portion of the transcript is as foll ows:
[ DEFENSE COUNSEL]: GCkay. M. Jackson, do
-3-



you understand —1’ve just explained to you
that the State has an obligation to bring you
to trial within a hundred and ei ghty days of

your —of the —in this case of the entry of
our appearance in Cctober which would run at
the end of April. Do you understand that?

THE DEFENDANT: Yes.

[ DEFENSE COUNSEL]: They nust by |aw do that.
Do you understand that if we set the trial
date on May the 5'" which we are agreeing to
at this point, do you understand that would
be beyond that date?

THE DEFENDANT: Yes.

[ DEFENSE COUNSEL]: And that in order for the
Court to set it on that date you nust
understand that you are waiving your right to
a speedy trial as that is determ ned —as
that is set forth in Maryland law. You are
wai ving your right to be tried within one
hundred and ei ghty days of our appearance

whi ch woul d be before the end of April. Do
you understand that?

THE DEFENDANT:  Yes.

[ DEFENSE COUNSEL]: And understanding then do
you know ngly waive your right to be tried
within a hundred and ei ghty days and accept
the court’s trial date of My 5'", 19977

THE DEFENDANT: Yes, | do.

THE COURT: Sir, you' re not under the

i nfl uence today of any al cohol, drugs or
medi cation prescribed or otherw se?

THE DEFENDANT: No, nmm’ am

THE COURT: Are you being treated for any
psychiatric illness at this tinme or taking
any nedi cation?

THE DEFENDANT: No. Well, I’mseeing a
psychiatrist, you know.
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[ DEFENSE COUNSEL]: He's been getting drug
counseling, but that’s not for any nental
i npai r ment .

THE COURT: Do you —do you find that that
interferes with your ability to understand
what is being said to you?

[ DEFENSE COUNSEL]: No, nma’am

THE COURT: Do you understand everything that
[ def ense counsel] has said to you and you
agree to have this case tried on May 5 which
is later than the date that ordinarily would
have been set in this case?

THE DEFENDANT: Yes.

THE COURT: Now, |’'mjust being —okay. Let
me make a finding. Defendant wai ves Hi cks.
New trial date May 5, 1997. Let ne inform
Counsel that on May 5 Judge Leasure is the
principle [sic] crimnal judge, and Judge
Sweeney is the backup crimnal judge. So it
nmore |ikely than not will be one of those
particul ar judges.

On April 14, 1997, the State filed a notion to reschedul e
the trial fromMy 5 to a date prior to the Hi cks deadline. On
April 25'" Judge Gel fman held a hearing on that notion. At the
heari ng, Judge Gel fman was advi sed of the existence of an
agreenent that had been reached on March 14 between counsel for
the parties but had not been disclosed at that tine. Counsel
reveal ed that, on Cctober 23, 1996, the victims nother had given
a bed sheet to the police with an explanation that it had been on
t he bed when and where the victimhad been nolested. The bed
sheet contained a stain that the State wanted to have subjected

to DNA testing. At the April 25 hearing, the prosecutor
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expl ai ned:

Your Honor, when the State filed the
Motion after receiving the information back
on the sheet, having there been an agreenent
on the 14t" of March, when we were | ast
before the Court. At that tinme, as the Court
recalls, there were various Mtions filed by
t he Defense and there were various materials
that the Court was going to review in canera
to determ ne what could be rel eased and what
couldn’t be rel eased.

And on the 14'h of March, which was ten
days before the then scheduled trial date,
the State at that tine did in the m ddl e of
the Motions agree with the Defense that the
trial date of the 24" woul d be conti nued,
and that if the infornation cane back on the
—on the white fitted bed sheet which
excl uded the Defendant, the State woul d
di sm ss the case.

When that infornation cane back to the
State the D.N. A cane back on two different
itens. One was dated the 13'" of March and
one was dated the 17th of March. The State
was away —this Prosecutor was away the week
of the 17t as was told to the Court and to
t he Defense on the 14th.

We did not get the information fromthe
Maryl and State Police —the State’s
Attorney’'s Ofice did not get the information
fromthe Maryland State Police until either
t he 24" or 26'" of March, which was the
foll ow ng week after |I returned fromthe
State’s Attorney’s business out-of-state.

And the results cane back that the particul ar
white fitted bed sheet had excluded M.
Jackson caused sone concern with the State.

| discussed the matter at length with
the State’s Attorney —with the Deputy
State’s Attorney, with the Detective, and
then | had to nmeet with the victims nother.

VWhen | net with the victims nother on
the 8" of April and | advi sed the Defendant
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| was —Defense attorney | was going to neet
with the victims nother, it was determ ned
for the first time, the State’s Attorney’s

O fice got additional information, that this
white fitted bed sheet which had been all uded
to in police reports nuch earlier as being
identified by the victimas her bed sheet and
as being the bed sheet that was on her bed
when various crinmes agai nst her had been
commtted by the Defendant, it had cone to
the State’s attention —State’s Attorney’s
Ofice attention on April 8'" that this sheet
had been used sonewhere else. It had been
used on the sofa. The sofa had been used by
victim s nother and soneone who she had been
seeing at the tine.

As a result of that additional
information the State’'s Attorney’'s Ofice
advi sed the Defendant through his Counsel, we
were not going to honor the agreenent of the
14" and that we were going to proceed
forward with the case.

Def ense counsel responded:

The only thing that in —you’'re correct
that the agreement itself was never put on
the record. Reference was nmade to the
agreenent with regard to the conti nuance.

* * * *

On the 14", ten days before trial, we
sat in that roomand we revi ewed every
el ement of where this case sat, including the
i nportance of the D.N.A on this white fitted
bed sheet which according to their evidence
was —the victimwas going to testify was on
her bed when in fact these —sone or all of
these acts occurred, the ones that occurred
on her bed.

We di scussed openly the fact that if
that white fit —the D.N A canme back on that
white fitted bed sheet with our client’s
senmen stains on it, that by the tine this
case got to trial that white fitted bed sheet
was going to be |like a second skin on that
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little child.

We al so discussed that if the white —if
the D.N. A cane back contrary to our client,
excluded our client, all of a sudden
everybody was going to distance thensel ves
fromthe white fitted bed sheet. This was
t he nature of the kinds of discussions that
we had.

[ The prosecutor] then asked us, [other
defense counsel] and I, after discussing
every elenent of this case, the weaknesses in
the case, the strengths of the case, the
problenms with both sides and where we stood
as we were about to cone into court, whether
we woul d consider a continuance in this case
because there were, as a result of our
di scussion, sone outstanding matters, not the
| east of which was the D.N.A.  And in fact,
we had even alluded to the fact that if the
D.N. A cane back in the week prior to trial
that we would do everything we could to
exclude the results of that D. N A because
this DDN. A, the material fromwhich the
D.N. A was to be taken, has been avail abl e
since October the 24'", as has virtually
every question dealing with this white fitted
bed sheet, been available to the State since
Cct ober 24th,

We have sought in every way we could to
get themto do their work. In fact, this
case was continued back in January, anong
ot her things, precisely so the D.N. A could
in fact —so the D.N. A results would be
avai |l abl e.

We discussed all this. [The prosecutor]
said, would you consider a continuance?
said, give ne a mnute to talk with [other
def ense counsel]. The two of us tal ked and
we cane back to [the prosecutor], and we sat
back there in that room W wll not agree
to a continuance except under one
ci rcunst ance and one circunstance alone. The
circunstances is (sic) that if the D.N. A on
the white fitted bed sheet cones back and
excludes our client you wll dismss this
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case. Oherwise, we will not agree to a
cont i nuance.

THE COURT: But suppose they have ot her
evi dence.

[ DEFENSE COUNSEL]: That could —that —
they could —they had ot her evidence. W al
knew what the other evidence was at the tine.

There are fundanental weaknesses in this
case and [the prosecutor] was aware of them
and we had just discussed them If the
D.N. A cane back our client’s way, it
weakened an al ready weak case from our
p[ er] spective, and apparently from|[the
prqfecutor’s] p[ er] spective on March the
14th,

He made an agreenent. He stood up to us
and said at that time —let nme just finish
the recitation because it is inportant what
happened.

At that tine, on March the 14t", he
stood up and he said to us, let ne think
about it, as we left the room back there.
Everyt hi ng had been di scussed. That was the
agr eenent .

We did not ask for a continuance in this
case. W cane into court fully prepared to
go to trial. W asked the Court to nake the
rulings that the Court —we’ve been asking
the Court to make. The Court then, on the
Court’s own Motion said, well, what are we
going to do about the trial date in this
case? Perfectly legitimte, raising an
i ssue, since we seened to be —we had sone
things that had to be resol ved, or arguably
had to be resolved before trial. Wat are we
going to do about the trial date?

| was standing right here. | said —I
asked the Court for leave to speak wwth [the
prosecutor]. | wal ked across the courtroom

and | said to him do we have an agreenent?
At which time, he said —thought for a nonent
and he said, yes. And | said to himover
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there as | was —right over there said —and
the agreenent is, wthout any question if the
—if we wll do whatever we need to get the
conti nuance, to get you the continuance that
you want, we will do that, we’'ll waive Hicks,
we'll do whatever we have to do, if you wll
agree that if the senen cones back on the
white fitted bed sheet and excl udes our

Def endant, and only the white fitted bed
sheet, excludes our Defendant, you wll —the
case will go away, is the words | used at
that nonment. But after our neeting there’s
absol utely no question about what that neant.
It meant that the case woul d be di sm ssed,
and [the prosecutor] knew that. He

acknow edged t hat.

| wal ked back here. | asked |eave of
the Court one nore tine to explain exactly
what was going on to nmy client because we
recogni zed there was a Hicks problem There
was then a voir dire. W agreed to a
continuance of this case. W agreed to a
conti nuance of the case beyond Hi cks.

Judge Cel fman, after listening to argunent of counsel and

after listening to the tape of the March 14" hearing, found as

foll ows:

[Flirst of all, I don’t know why the State
filed the request to reset the trial date. |
didn't see a H cks problemin the first

place. And | guess the State was just trying
to be extra cautious, but there’s no H cks
problem The critical event is not when the
trial date is, the critical event is when the
post ponenent occurred. The postponenent had
to occur for several reasons, not the | east
was the D.S.S. records. Wy did the D. S S
records have to be reviewed? Because there’s
a statute that precludes the Departnent of
Soci al Services fromrel easing sensitive and
confidential information. It is a crimnal
statute. Therefore, D.S.S. intervened to ask
the Court to either file a Protective Oder
or toreviewthe infornation in canera and
make its ruling accordingly.
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Wiy did D.S.S. intervene? D.S. S
i ntervened because the Defense subpoened
Susan dorioso and the other D.S. S.

of ficials.
who | bel
the —or i

She’s not going to —Ms. d orioso
eve is a licensed social worker for
nvestigator for D.S.S. cannot under

penalty of crimnal sanction divul ge any of
the informati on absent Court Order. It was
occasioned by the Defense’'s request. There
is no Hcks problem Defendant did in fact
wai ve Hicks but it wouldn’'t have been a
probl em anyway in ny opinion because there
was sufficient good cause to have the trial
date on May 5.

Now,
agr eenent

whet her or not there was an
bet ween Defense and State, | don't

know. There's going to have to be a full,

per haps, evidentiary hearing on that issue.
But the fact of the matter was, | think it’s
kind of [naive], frankly for Counsel to think
that if the State cones back with one piece
of information that says it excul pates your
client that they' ' re not going to go forward.
They coul d have said that on the record, Your

Honor, we’

re waiting for sone D. N A

information. If in fact it comes back
negative on M. Jackson, we don’t have a
case. They could have said that. They
didn't. They apparently have ot her
information. And I will tell you fromthe
benefit of having reviewed the D.S. S. records
both the Defense has valid information to
present, and | nust tell you, the State has
very valid information to present. For al

t hese reasons, the Motion to reset the trial
date is denied. Mdtion to dismss the case

i s denied.
Based on t he above,

dat e.

Trial goes forward on May 5.

Judge Cel frman refused to reschedule the trial

Appellant filed a notion to dismss the indictnment and to

enforce the all eged

Honor abl e Dennis M

agreenent. That notion was heard by the

Sweeney on May 5, 1997, and testinony was
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taken. The victinis nother testified that the sheet in question
had been used occasionally on the sofa on which she slept and
that she had had sex with partners other than appellant. Counsel
for both parties testified wwth respect to the terns of the

al | eged agreenent between them At the conclusion of the

heari ng, Judge Sweeney deni ed appellant’s notion to dism ss on
Hi cks grounds, based on his finding that Judge Gel fman had rul ed
on April 25 that appellant had wai ved H cks on March 14, and
alternatively, independently found that appellant had wai ved

Hi cks on March 14. Judge Sweeney expressly did not decide

whet her Judge Cel fman had nade a good cause finding to justify

post ponenent of a trial date beyond the Hi cks deadli ne.

Wth respect to appellant’s notion to enforce the agreenent
and to dismss the indictnent, Judge Sweeney found that the State
had agreed that, if the DNA results were negative, the charges
agai nst the appellant would be dism ssed. He further found that
consideration for that agreenent existed, in that appellant
agreed not to oppose a postponenent of the then existing trial
date. In sum Judge Sweeney found the existence of an agreenent
and that it had been breached by the State. He went on, however,
to find that appellant had suffered no prejudice fromthe del ay,
concl uded that dism ssal of the charges was not justified, and
deni ed appellant’s notion to di sm ss.

Later that day, the Acting Adm nistrative Judge granted a
post ponenment of trial pending appeal so that appellant could file
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this i medi at e appeal .
Di scussi on
A. Appeal ability
The State noved to dismss this appeal on the grounds that
the appeal is interlocutory and not allowed by |law. It argues
that there is no final judgment in a crimnal case until a
verdi ct has been rendered and sentence has been inposed. See

Geco v. State, 347 Md. 423, 432 n.4 (1997); Telak v. State, 315

M. 568, 575 (1989). Appellant responds that the denial of
appellant’s notion to dism ss is appeal abl e under the coll ateral
order doctrine. W agree.
An otherwi se interlocutory order is appeal abl e under the

collateral order doctrine if it

(1) conclusively determ ne[s] the disputed

question, (2) resolve[s] an inportant issue,

(3) [is] conpletely separate fromthe nerits

of the action, and (4) [is] effectively

unrevi ewabl e on appeal froma final judgnent.

Courtney v. Harford County, 98 Md. App. 649 (1994). The State

concedes that the order neets the first two prongs of this test.
Accordi ngly, we need discuss only prongs three and four.
Clearly, the nerits of appellant’s notion to dismss is
conpletely separate fromthe nerits of the crimnal proceeding
agai nst him The enforceability of the agreenment between
appel l ant and the State has no bearing upon appellant’s guilt or

i nnocence on the crimnal charges. See Cark v. Ezra, 286 M.
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208, 213 (1979)(holding that nerits of enforceability of

settl enment agreenent are conpletely separate fromnerits of
underlying tort claim; Courtney, 98 MI. App. at 657-58 (hol ding
that enforceability of agreenent between defendant and State was
conpletely separate fromnerits of crimnal proceedi ngs agai nst
def endant).

A cl oser question is whether the agreenent woul d be
effectively unreviewable following the entry of a final judgment.
For reasons simlar to those set forth in Courtney, we hold that
it would be.

Courtney involved the enforcenent of a plea agreenent. The
defendant in that case had been charged with a variety of drug
rel ated of fenses, including being a drug kingpin (Ml. Code, art.
27, 8 286(g)). The defendant agreed to provide the State with
testinmony inplicating others in drug charges in exchange for a
prom se by the State not to charge the defendant’s wife with
crinmes, acceptance by the State of a guilty plea on possession of
marijuana with intent to distribute, dism ssal by the State of
the ot her charges, and recomrendation by the State of a suspended
sentence of five years. The State breached the agreenent, the
def endant sought injunctive relief, and the trial court declared
the agreenment to be null and void. Thereafter, the defendant
filed an i medi at e appeal .

I n considering whether the order net the fourth criterion of
the collateral order doctrine, we noted that, in one sense, the
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agreenent woul d be revi ewabl e on appeal of any convictions
because, in the event that we found the State was bound by the
agreenent, we would be obliged to reverse any convictions ot her
than the one bargained for in the plea agreenent. |d. at 658. W
further stated, however, that such a reading of the fourth
criterion was too narrow. W used a quotation fromdark to
expl ai n:

“I'Al] final judgnment on the nmerits of the

underlying tort claimwould render the ruling

on the settlenment agreenent effectively

unrevi ewabl e. One of the principal

considerations in entering a pre-trial

settlenment agreenent is the avoi dance of the

expense and i nconvenience of a trial. If the

def endants nust proceed to a trial on the

nmerits, this contractual benefit wll be

irretrievably |lost. Regardl ess of the outcone

of the trial or the outcone of an appeal

after trial, the defendants will have been

forced to go to trial and thus wll have been

deprived of a right under the contract if the

contract should have been enforced.”
ld. (quoting dark, 286 MI. at 213). Relying upon this reasoning,
we hel d that del aying consideration of the agreenent until after
any convictions would deprive the defendant of the benefit of his
bargai n. I ndeed, we noted, the consequences for the Courtneys,
and crim nal defendants generally, were nmuch nore onerous than
those faced by a recalcitrant civil litigant. 1d. at 658-59.

The State attenpts to distinguish Courtney on the basis that
the agreenment at issue in this case “did not inplicate a plea to
sone | esser offense, and was not taken primarily in an effort to
avoi d the expense and i nconvenience of a trial.” First, we note
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that the holding in Courtney did not turn on the fact that the
bargain included a guilty plea. Accordingly, lack of a guilty
plea in the instant case does not distinguish this case from
Courtney. Further, contrary to the State’s assertion, the record
reveal s that dism ssal of the charges and avoi dance of trial is
preci sely what appel |l ant was seeki ng when he entered into the
bargain with the State. If we refused to consider the appeal at
this time, appellant would be forced to face trial for alleged
sexual crines upon his young daughter. Regardless of any ultinate
di sposition in his favor, nmerely participating in such a trial
woul d deprive appellant of a right under the contract, should the
contract have been enforced. Accordingly, we hold that the order
is imedi ately appeal abl e.
B. Enforceability of Agreenent

At the hearing on appellant’s notion to enforce the
agreenent and dismss the indictnent, the trial court (Sweeney,
J.) found that a valid agreenent existed between the parties
whereby the State prom sed to dism ss the case agai nst appel | ant
if the DNA anal ysis of the bed sheet resulted in the excul pation
of appellant, in exchange for appellant’s agreenent not to oppose
the State’s request for a postponenent of the trial. The trial
court further found that appellant performed his part of the
bargain by taking the position he did with respect to the issue

of postponenent. Neverthel ess, after considering all of the
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ci rcunst ances and bal ancing the interests of the State against
any detriment to appellant, the trial court held that the State’s
breach did not justify the extraordinary renmedy of dism ssal of
the crimnal charges. More specifically, the trial court stated
as foll ows:

The question then becones, in this Court’s
view, as to what action, if any, the Court
shoul d take as a result of finding that there
was an agreenent and that it had the contours
that it did. And this is in the context of

t he case being set on March 14" with a trial
date of May 5'", and the parties being in the
posture to which they have testified today.

It is not every agreenent that necessarily
may be nmade between the State’s Attorney and
a defendant that would neet the criteria for
bei ng an enforceabl e agreenent by this Court;
and there is a wde area, in this Court’s
view, where the Court has discretion in
considering the totality of the circunstances
and the interest of justice.

* * * %

Now, turning to this case, the agreenent
that was reached in this case was clearly, in
this Court’s opinion, breached by the State,
and | don’t believe the testinony has really
supported an alternative concl usion; and
there has not been an argunent that [the
prosecutor] was not speaking for the State’'s
Attorney’'s O fice and that he was not
aut hori zed to nake the agreenent that he did.
And the Court believes that the State’s
Attorney’'s O fice supplied himwth the
authority to enter into the agreenent that he
did. The question becones —if there was a
breach of the agreenent, as the Court
beli eves there was, what action if any shoul d
be taken by this Court. This enters the area
of the considerations of what has the
defendant lost as a result of this breach of
the agreenent. The defendant clains that the
detrinmental reliance that the defendant has
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pl aced on this and the reason that the

def endant has suffered as a result of this
agreenent, revolves not only around the harm
of having the charges still pending, which is
sonmet hing that ought to be taken into

consi deration, but that the State has had
additional tine to prepare and to reconfigure
its case and to better prepare for this case
than it would have had on March 14" It is
clear in this Court’s finding that [the
prosecutor] was, in fact, seeking a

post ponenment. The Court, however, does not
find there to be particul ar evidence of any
defects in the State’'s case beyond not having
the DNA back. And, in fact, as to that point
about not having the DNA back, the defendant
has now ended up, in the Court’s view, in
actually a nore favorable position as a
result of having the DNA cone back since that
pi ece of evidence —which the State obviously
havi ng sent out for analysis was hopef ul
woul d present evidence that would inplicate
the defendant if the State’s theory was
correct —has now proven to excl ude the
defendant fromthat particular item and
potentially to present excul patory
information. The defendant has also cited

t he del ay that has been occasioned as a
result of not being able to press ahead on
March 14t This is, the Court views,
separate and apart fromthe automatic
argunments made in the H cks’' argunents that
the very delay itself here is of
constitutional concern and constitutional

di mrensions. The Court does not find that the
delay from March 14t" to May 5'" has been
denonstrated to be of such a nature that
there is any detrinment of any significant
degree to the defendant fromthe nere fact of
the delay. The Court notes, in this Court’s
view, and the Court finds that it is very
likely that even w thout the defendant having
supplied the H cks waiver that it is very
likely that this case would have been —if
not put beyond Hi cks for the good reasons
that Judge Gel fman has specified on the
record of both the March 14" and the Apri

25" hearings but, at a mninum if not

pushed beyond Hicks to a date |ike today, it
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woul d have been put in a posture where it
woul d have been right up against the Hicks
deadl i ne.

: The Court does not believe, however, in
bal ance, in considering the circunstances and
the cases that have been cited, that the
extraordinary renmedy of the Court acting to
dismss acrimnal indictnent is a renedy
that is justified by the State’s breach, any
harmto the - - a denonstrable harmto the
defendant as a practical reality or by the
public policy and purposes invol ved. For

t hose reasons the defendant’s notion is

deni ed.

Rel ying upon State v. Thonpson, 48 Ml. App. 219, 223 n.1

(1981), appellant argues that the agreenent is a plea agreenent.
Appel  ant further argues that plea agreenents are entitled to
judicial enforcenent, and that, in view of the trial court’s
finding that there had been a valid agreenent that had been
breached, the trial court erred when it refused to enforce the
agreenent by dism ssing the charges. The State responds that the
agreenent is not a plea agreenent, that appellant did not give up
anyt hing by agreeing to the postponenent, and that, in |ight of
that fact and the seriousness of the charges, the trial court was
correct in refusing to dismss the charges.

Appel lant is correct that when a guilty plea is entered in
reliance upon a promse by the State and the State | ater breaches
the prom se, the defendant ordinarily may el ect between vacating
the plea or specifically enforcing the State’s promse. State v.

Brockman, 277 Ml. 687, 694 (1976); MIller v. State, 272 M. 249,
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253-55 (1974): Custer v. State, 86 Ml. App. 196, 202 (1991). See

also State v. Parker, 334 Ml. 576, 597 (1994) (“Cenerally, courts

wll not tolerate broken plea agreenents. . . .”7); State v.
Pool e, 321 Md. 482, 496 (1991) (“[Where a guilty plea was

i nduced by a prom se or agreenent by the State, that prom se nust
be fulfilled”). W agree with the State, however, that the
agreenent at issue was not a plea agreenent within the nmeani ng of
t hese cases.

In Butler v. State, 55 Md. App. 409 (1983), we comrented on

the inmportance of maintaining the distinctions between grants of
immunity, plea bargains, and other m scel |l aneous bargai ns between
the State and crimnal defendants. |d. at 416-17. Wth respect to
pl ea bargains, we noted the foll ow ng:

“Plea bargain” is . . . atermof art that

shoul d be used wth care and precision. In

Gay v. State, 38 Md. App. 343, 356 (1977),

this Court, speaking through Judge WI ner,
defined this termof art:

“Traditionally, a ‘plea bargain’ or
‘pl ea agreenent’ contenplates a
conditional plea of guilty or nolo
contendere to one or nore pending
charges, the condition usually being
either the dismssal or |essening of
ot her charges by one neans or anot her,
or sone concession being nmade with
respect to disposition, or both.”

Id. at 423. W went on to note that the jurisdictional predicate
for the trial court’s power to enforce plea agreenents is that
the trial court nmust satisfy itself that the plea was voluntarily
entered into. Id. at 424. “A breach by the State of its part of
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t he bargain negates the voluntariness of the plea and justifies

its wwthdrawal .” 1d. W further contrasted plea agreenents with

ot her m scel | aneous agreenents as foll ows:

In yet another significant regard, the plea
bargain contrasts with other m scel | aneous
bargains. The interest of the courts in the
pl ea bargai ning process is based not so nuch
on the equitable notion that every suspect
citizen be treated fairly by the el ected
prosecutor but rather on the credibility of

t he pl ea bargai ning process and the

i ndi spensable role that that process plays in
t he managenent of an ot herw se overwhel m ng

casel oad.

* * * *

On the only occasion when the Suprene Court
has ventured to oversee the perfornmance by
the prosecutor of his part of a bargain, it
has been within the clear context of the
formal offering and accepting of a plea of
guilty. Santobello v. New York, [404 U S. 257
(1971)]. On virtually every occasion when the
appel l ate courts of this State have ventured
to oversee the performance by the prosecutor
of his part of a bargain, it has been within
the clear context of the formal offering and
accepting of a plea of guilty. [Gtations

omtted.]

Id. at 425-27. See also Parker, 334 Md. at 597-98 (noting

i nportance of plea agreenents in disposing of crimnal charges);

Pool e, 321 Md. at 496 (noting that “integrity of the plea

bar gai ni ng process can only be maintai ned when the quid pro quo

is fulfilled”).

Wiile it is true that in Thonpson, we used the term “pl ea

bargain” to describe an agreenent that did not
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guilty, we noted that we were “us[ing] the term‘plea bargain’ in
its broad sense as neani ng any agreenent between the prosecutor
and t he def endant whereby a defendant agrees to perform sone act
or service in exchange for nore |lenient treatnent by the
prosecutor.” 48 Ml. App. at 222 n.1l. Despite our use of the term
“pl ea bargain” in Thonpson, in Butler, we expressly characterized
t he Thonpson bargain as a m scel |l aneous bargain.? 55 Ml. App. at
428- 30.

The State’s initial contention is correct. The agreenent
before us is a mscellaneous bargain as it did not include a
guilty plea to any of the crimnal charges. In fact, the
agreenent is distinguishable fromplea bargains in at |east three
sal ient respects.

First, as we just noted, plea bargains serve an
i ndi spensable role in our crimnal justice system by disposing of
a |l arge percentage of our crimnal cases. Parker, 334 Ml. at 597-

98; Allgood v. State, 309 Md. 58, 66 (1987); Brockman, 277 M. at

692-93. The agreenent at issue, while serving the conveni ence of
the prosecutor in this particular case, is not a type of

agreenent that serves a simlar system c purpose. |ndeed, while

’Al t hough the bargain in Thonpson was a mi scel | aneous
bargain, rather than a plea bargain, it justified judicial
enforcenent. The bargain inplicated the court process because it
i nvol ved renoval of crimnal charges fromthe stet docket.
Butler, 55 Md. App. at 429-430. Further, under the extraordinary
ci rcunst ances of the case, the granting of the extraordi nary
relief of dism ssal was not an abuse of discretion. 1d. at 430

(di scussi ng Thonpson).
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pl ea agreenents pronote judicial efficiency and expedi ency, and
are to be encouraged, agreenents which include waivers of H cks
actually work against judicial efficiency and expedi ency.

Second, the terns of a plea bargain nust be presented to the
trial judge, and the judge nmust then accept or reject the plea in
order for it to be binding on the court. Rule 4-243; State v.
Sanders, 331 Md. 378, 381, 385 (1995). The trial court, in a very
real sense, becones a party to the plea agreenent. By contrast,
in the instant case the trial court was not even infornmed of the
exi stence of the agreenent until after the breach.

Finally, the entry of a plea is a waiver of a crimna
defendant’s Fifth Amendnent right against self-incrimnation and

Si xth Amendnent right to trial by jury. Brady v. United States,

397 U.S. 742, 748 (1970). Thus, where the waiver rests upon a
prom se that is breached by the State, the defendant’s
constitutional rights are violated. Mller, 272 Ml. at 255

(quoting Santobello, 404 U S. at 268). By contrast, a waiver of

Hi cks does not necessarily inplicate a defendant’s constitutional
rights. Specifically, Article 27, 8 591 and Rule 4-271 are not

nmerely codifications of constitutional speedy trial analysis, but
rather, are rigid tinme requirenents enforceable regardl ess of any

| ack of constitutional violations. See Goins v. State, 293 M.

97, 109 (1982); Franklin v. State, 114 M. App. 530, 534, 536,

cert. denied, 346 MI. 241 (1997). Notw t hstandi ng these

differences, the agreenent still may be entitled to judicial

-23-



enf or cenment .

As we noted in Butler, the category of “m scell aneous
bargains” is a broad category that includes agreenents involving
acts within the unfettered control of the defendant or State, and
agreenents wth some judicial involvenent. 55 Ml. App. at 428.
The former type of agreenent is not judicially enforceable. |d.
at 428, 431. No matter how egregious the State’'s breach in any
particul ar case, the judicial branch may not becone involved in
the enforcenent of such agreenents. 1d. Wen, however, the
agreenent inplicates the court process, a breach by the State
will trigger judicial intervention. 1d.

More specifically, the ultimate inquiry is whether a breach
by the State inplicates the due process clause. As we expl ai ned
in Butler,

[i]n sorting out those bargains between
prosecutor and suspect that are indisputably
beyond the pale of judicial intervention from
t hose ot her bargains that m ght arguably fal
wWithin the jurisdiction of the crimnal

court, the infallible criterion is the

i nvol venent of the due process clause. \Were
the thing the suspect arguably bargai ned for
and was arguably denied does not relate to a
crimnal charge against him there can be, by
definition, no claimthat he has been denied
life, liberty or property w thout due process
of law. A necessary, although not always
sufficient, condition for judicial
intervention is the presence of crimnal
charges agai nst the bargaining suspect. The
ensui ng question then becones whet her that
suspect was sonehow denied life, liberty or
property by virtue of his reliance upon the
false promse of the State’ s Attorney.
Jurisdiction to intervene is rooted in the
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due process cl ause.
Where a crimnal charge and, therefore,

t he due process clause are not invol ved, the

inquiry is at an end. Were there is pending

before the judge a crimnal charge, however

and where the due process guarantee is

arguably involved, the inquiry nust go

further.
Id. at 431-32.

The bargain between the State and appel | ant included a

post ponenment of the trial date, an occurrence which required the
action of the trial court. Mre inportant, appellant naintains
that the bargain included appellant’s waiver of Hicks. Under
Hi cks and its progeny, when a trial date is postponed beyond the
180 day period, without a finding of the requisite cause by the
adm nistrative judge or his or her designee, dismssal is
mandat ory unl ess the defendant seeks or expressly consents to a
trial date in violation of the rule. Parker, 338 MI. at 207-08;
&oins, 293 Ml. at 107-08; Franklin, 114 Md. App. at 534. |If the
consent is part of an agreenent which later is breached by the

State, the consent may not be valid. Accordingly, assum ng that

the agreenent did include a waiver of H cks, there is a clearly

established jurisdictional predicate for judicial review of the

agreenent and enforcenent, if appropriate. See Butler, 55 M.

App. at 430.
We conclude fromthe above that the trial court did have the

power to dismss the crimnal charges, but we hold that it did
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not abuse its discretion in refusing to do so. Gven that this is
a m scel |l aneous agreenent but the type in which the trial court
had an interest, and over which the trial court clearly did have
jurisdiction, we believe that the test for review ng the
agreenent is that test generally applicable to the review of plea
agreenents. More particularly, the test is whether, in the
interests of fair play and equity, the agreenent should be
specifically enforced. See Poole, 321 Md. at 496; Brockman, 277

Mi. at 697; Courtney, 98 MI. App. at 659. See al so Thonpson, 48

Ml. App. at 220 (applying test to agreement that did not include
plea). Gven the differences between this agreenent and true plea
agreenents, however, we wll not presune that fairness and equity
mandat e specific performance when, as in the instant case, the
def endant has substantially perforned his obligations. |nstead,
we wll examne the totality of the circunstances to determ ne
whet her the trial court properly engaged in a bal ancing of the
equities.

The record reveals that the trial court did properly bal ance
the equities in this case. It found that, regardl ess of
appel lant’ s waiver of Hicks, the trial date |likely would have
been postponed for reasons given by the court at the March 14 and
April 25 hearings. It further found that the delay from March
14" to May 5'" was not of such a nature that there was a
detrinment to appellant by virtue of the nmere fact of del ay.
Finally, it found that the postponenent, in fact, benefitted
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appel  ant by maki ng avail able to appellant the excul patory DNA
evidence. The record anply supports these findings and the trial
court’s refusal to dism ss the charges.

We further agree with the State that appellant, in fact,
gave up not hing when he waived H cks. As is nore fully discussed
later in this opinion, the Hicks waiver was unnecessary in |ight
of the fact that there was a good cause determ nation supporting
post ponenent of the trial.® In addition, appellant |earned of the

State’s breach on April 11, prior to the April 28 Hi cks date, and

opposed the State’s notion to reschedule the trial wthin the
Hi cks deadl i ne.
A post ponenent of a crimnal trial neets the requirenents of
Article 27, 8 591 and Rule 4-271 if it satisfies three
conditions: (1) a party or the trial court requests the
post ponenent; (2) good cause is shown by the noving party; and
(3) the county adm nistrative judge, or a judge designated by him
or her, approves of the extension of the trial date. Franklin,

114 Md. App. at 534-35 (1997); State v. Robertson, 72 MI. App. at

346 (1987). In addition, a good cause determ nation nust be nade

by the adm nistrative judge or designee within the 180 day

3Appel | ant’ s notion bel ow was two-fold. It was prem sed both
on a violation of Hicks and a violation of the agreenent between
the parties. Presumably recogni zing that the all eged Hicks
violation is not inmedi ately appeal abl e, appellant has limted
his argunment on this appeal to the enforceability of the
agreenent. The nerits of the Hi cks issue, however, directly
i npact the issue of whether the agreement should be enforced.
Accordingly, we wll address Hicks herein.
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period. Franklin, 114 Md. App. at 537-38 (discussing Cal houn v.

State, 299 Md. 1, 6-9 (1984)). A good cause determ nati on cannot
be made for the first time, after expiration of the 180 days, by
atrial judge ruling on a notion for dism ssal or by an appellate
court. ld.

Appel l ant’ s principal argunent bel ow, regarding Hi cks, was
that Judge Gelfrman did not make a good cause determ nation until
the April 25 hearing, and that she was not the adm nistrative
judge’ s designee on that date. Appellant’s argunent is not
conpelling. The trial court expressly found, based upon Judge
Cel fman’s unrebutted testinony, that she was the adm nistrative
j udge’ s designee on March 14, the date she originally postponed
the case. Al though Judge CGel fnman did direct appellant to place
hi s wai ver upon the record, she clearly had good cause at the
March 14 hearing to postpone the trial date. Judge Cel fman raised
the i ssue of postponenent as foll ows:

I’11 tell you what | was thinking. I'll tel

you al oud so you know. What | was getting at
is you nentioned that there’s only ten days

until trial in this. I don’t know how
vol um nous —I| nean, |’ m accustoned to
reviewing Ms. Keene's reports. |’ve done it

for years in canera, so —and |I’mused to
readi ng, you know, reports that are literally
three, four inches thick which takes a while.
If | had nothing else to do, that’s one

t hi ng, but when you have ot her cases assigned
to you and you need to do this within a very
short tinme period, |I'mjust wondering the
best way, the nost efficient way, the

qui ckest way to review infornmation and get
you the Court’s decision and still give you
time to review any evidence if in fact the
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Court orders that it be disclosed.
Al t hough Judge Gel fman did not, at the March 14 heari ng,
expressly base the postponenent upon a good cause determ nation,
she clarified at the April 25 hearing that good cause to postpone
the trial did exist on March 14: “Defendant did in fact waive
Hicks but it wouldn’t have been a problem anyway in ny opinion
because there was sufficient good cause to have the trial date on
May 5.7 Judge Gelfrman’s good cause determ nation on April 25 did
not run afoul of the principles set forth in Franklin and Cal houn
because it was made within the 180 day period. Further, as the
properly designated judge who granted the postponenent in the
first instance, Judge Celfman did not have to be redesignated to
make a good cause determ nation on April 25.

This case is factually distinguishable from FEranklin wherein
the original trial date was schedul ed outside the 180 day peri od
by the trial court assignnent office. It also is distinguishable
from Cal houn wherein the postponenent was granted by a judge
w thout the authority to grant the postponenent, and the
adm ni strative judge sought to ratify the postponenent after the
expiration of the 180 days. In this case, the judge had the
authority to grant the postponenment when she did, and she nade a
good cause determnation within the 180 day peri od.

JUDGMENT AFFI RVED; CASE

REMANDED FOR FURTHER
PROCEEDI NGS; COSTS TO BE PAI D
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BY HOMRD COUNTY. #

“Al t hough the State is the prevailing party, we viewthe
State’s breach of the agreenent as having necessitated this
appeal to begin with. Accordingly, pursuant to the discretion
afforded to us by Rule 8-607(a), we are allocating the costs to
Howar d County.
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