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This case involves an allegation that Jacqueline Johnson
(Jacqueline), a mnor, suffered danage to her central nervous
systemas a result of deteriorated |ead-based paint at prem ses
| ocated at 2523 Enerson Avenue in Baltinore City (“the Enmerson
Avenue prem ses” or “the premses”). The principal issue to be
resolved is one of causation, viz: whether plaintiffs could
prove that the mnor plaintiff’'s residence at the prem ses
bet ween COctober 26, 1990, and April 1, 1991, was a “substanti al
factor” in causing injury to Jacqueline. Judge David B
Mtchell, after holding a hearing concerning this issue, ruled
that plaintiffs could not prove causation and, accordingly,
granted sunmary judgnent in favor of defendant/appell ee,
Rowhouses, Inc. Plaintiff/appellant Tyese Geen, individually
and as nother and next friend of Jacqueline, filed this tinely

appeal .

.  BACKGROUND FACTS!

Jacquel i ne was born on January 15, 1987. Her nother is
Tyese G een (Ms. Geen). In July 1990, when Jacqueline was three
and one-half years old, Ms. Green and Jacqueline noved to the
Emer son Avenue premises. She lived there with Gertrude
MacDonal d, a famly friend, until April 1, 1991.

Appel | ee, Rowhouses, Inc., purchased the Enerson Avenue

prem ses on March 1, 1990, fromthe Bee Hol di ng Conpany. Bee

The facts are set forth in this opinion in the light nost favorable to
plaintiffs/appellants. Defendant/appellee disputes sone of these facts.



Hol di ng Conpany rented the prem ses to Gertrude MacDonal d
sonetinme in 1983. M. Geen paid rent to Ms. MacDonal d and never
dealt, either directly or indirectly, wth Rowhouses, Inc.

On Septenber 13, 1990, Jacqueline’ s blood was tested for
| ead poisoning at the outpatient clinic of Mercy Medical Center.
The lead in her blood was reported at 51 m crograns per deciliter
of blood. A normal blood-lead level is 10 (m crograns per
deciliter) or less. Jacqueline was retested on Cctober 11, 1990,
and her lead |evel had risen to 59. She was admtted at Mercy as
an in-patient and was given chel ation therapy. Wen she was
di scharged fromthe hospital on Cctober 26, 1990, Jacqueline’s
bl ood-1ead | evel had been reduced to 32 m crograns per deciliter.

On Cctober 24, 1990, the Baltinore Gty Health Departnent
i ssued Rowhouses, Inc., an “Enmergency Lead Pai nt Nui sance
Violation” for the Emerson Avenue prem ses, which cited 47 areas
of the honme as containing | ead-based paint. The notice stated
that the condition was dangerous and detrinental to health and
life and that renoval of all chipping and fl aki ng | ead-based
pai nt was required by Novenber 23, 1990.

Jacquel i ne, after her Cctober 26, 1990, discharge, returned
to live at the Enmerson Avenue prem ses. She lived there
uninterruptedly until April 1, 1991. During this period of
approxi mately five nonths, Rowhouses, Inc., did not correct the
hazardous | ead-paint condition at the prem ses. Jacqueline’s
bl ood-1ead | evels were tested on four occasions in this five-

month interim Her lead | evels, expressed in mcrograns per



deciliter, were: 30 on Novenber 16, 1990; 33 on Decenber 11,
1990; 30 on February 24, 1991; and 27 on March 7, 1991.

After Jacqueline noved fromthe prem ses, her blood-Iead
| evel s were tested on five occasions. Her results, again
expressed in mcrograns per deciliter, were: 23 on June 20,
1991; 27 on August 1, 1991; 23 on Cctober 29, 1991; 30 on
Decenber 4, 1991; and 33 on Decenber 11, 1991.

Ms. Green, individually and on behalf of Jacqueline, filed a
conplaint in the Grcuit Court for Baltinmore City agai nst

Rowhouses, Inc., on June 30, 1994. Count | of the conplaint

all eged, inter alia, that Rowhouses, Inc., had been negligent in

failing to exercise reasonable care in

properly maintaining the walls, doors, and

ceiling [on the premses] and in failing to

undertake suitable neans to eradicate the

: danger caused by the flaked condition

of the paint after know edge, both actual and

constructive on the part of the said

[ d] ef endant .
Count | sought damages on behal f of Jacqueline; Count II
request ed damages for nedi cal expenses and | oss of services on
behal f of Ms. Geen, individually. Rowhouses, Inc., filed an
answer to the conplaint. Later, counsel for Rowhouses, Inc.,
deposed Dr. David James, who was plaintiffs/appellants’ sole
causati on expert.

Dr. Janes’s Deposition
Jacqueline’s 1.Q (intelligence quotient) was tested after

her chelation therapy. Her full scale I.Q was 84, which put her

in the lownormal range. Dr. Janes, a pediatrician, testified



t hat studi es have shown that for every ten m crograns per
deciliter of lead a child has in his or her blood, that child has
a decrease in1.Q of fromtw to three points. Dr. Janmes was of
the opinion that Jacqueline was exposed to | ead-based paint while
she lived at the Enerson Avenue prem ses and that this exposure,
i ndependent from “any other cause,” caused injury to Jacqueline.
Based on the aforenentioned fornmula, he estimated that Jacqueline
had lost fromeight to twelve |I.Q points due to her exposure to
| ead paint at the premses. |In Dr. Janes’s opinion, Jacqueline
woul d have perforned better at school and in her daily activities
if she had not experienced this drop in I.Q
Counsel for appellee asked Dr. Janmes if, considering
Jacqueline’s blood-test results from Cctober 26, 1990, to
Decenber 11, 1991, it was “fair to say” that after chelation
t herapy she did not have “significant exposure” to |lead. Dr.
Janes replied, “I don’t think | can make that statenment.” He was
t hen asked:
Take the |l ead | evel you have on June 20,
‘91 and let’s stop there, and that’s a 23.
Is it fair to say fromthe results you see,
just taking the June ‘91, acting as if that’s
the last result, that it appears that from
chelation to that date there does not appear
to be any significant re-exposure or
conti nued exposure to |l ead during that period
of time?
Dr. James answered
It does not appear to be, although

don’t think you can be a hundred percent
certain about that.



Appel l ee’ s counsel and Dr. Janmes then had the follow ng
exchange:

Q But fromlooking at it now, you can
say it doesn’'t appear that there was
significant continued or re-exposure to |ead
during that tinme period?

A. That’'s correct.

Q Now you go on after that and the
| ast | evel you have is Decenber ‘91, is that
correct?

A. That’'s correct.

Q And fromthe evidence you ve
reviewed and the records you’ ve received you
don’t have any additional evidence of |ead
| evel s after that date?

A. | don’t have. There may be, but |
don’t have them

On cross-exam nation, counsel for appellants asked Dr. Janes
to assune that the Emerson Avenue prem ses were not repaired and
continued to have deteriorated | ead paint fromthe end of COctober
1990 to April 1, 1991, and to further assune that Jacqueline
l[ived in the premses during this period. Mking those
assunptions, counsel then asked if he had an opinion to a
reasonabl e degree of nedical probability as to whether her
resi dence at the Enmerson Avenue prem ses “contributed” to her
el evated | ead | evel during that period. Dr. Janes did have an
opi nion, which was, “[Il]t did contribute to her elevated bl ood
| ead levels.” Dr. Janmes was next asked:

| think you testified earlier that her
bl ood | ead | evel actually went down during

that time. |If she was placed in an
environnent that was free of | ead hazards,



woul d you have an opinion based on a
reasonabl e degree of nedical probability
whet her her bl ood | ead | evel would have been
| ower ?

Dr. Janes’s answer was:

| think that that question is hard to

answer. It could have been lower or it could
have remai ned about the sane. It depends on
what burden of |ead she had in her body
tissues. | do not believe | can answer that
guesti on.

On re-direct exam nation, defense counsel attenpted to
underscore the | ast-quoted answer. The attenpt backfired, and he
received a different answer. Dr. Janmes and appell ee’s counsel
engaged in the foll ow ng coll oquy:

Q In tal king about exposure during the
time period after the chelation occurred in
Cct ober 1990 through April ‘91, M. Mensch
[ appel | ants’ counsel] asked you a question
whi ch you said you could not answer. Let ne
ask you this question. 1Is it fair to say
that it’'s inpossible to tell if this child
was continually exposed to lead at this
address or if these levels were the result of
| eaching fromthe bones or previous exposure
during that tinme period?

[ APPELLANT' S COUNSEL]: During this six-
month tinme period after the discharge from
t he hospital, Tonf

[ APPELLEE’ S COUNSEL]:  Yes.

A If the child was in an environnent
where there had been no de-leading, if there
is still lead there, I would assune that

she’s continuing to be exposed and that she
is continuing to take in nore lead into her
system |If she is exposed in a house that
has nultiple lead violations, | would think
that she would be continually taking |ead
into her system



Appel | ee’ s counsel noved for sumrmary judgnent agai nst
appellants. In that notion, Rowhouses, Inc., contended, as to
the negligence counts, that appellants could not prove that
appel |l ee had notice of the |ead-paint hazard at the Enerson

Avenue prem ses. Citing Rchwi nd Joint Venture 4 v. Brunson, 335

Ml. 661, 679-82 (1994), novant pointed out that plaintiffs were
required to prove that the owner of the prem ses had “specific
know edge that | ead-based paint [was] on the prem ses in question
and that it was in a deteriorated condition.” Appellants, on
March 6, 1997, responded by pointing out, as to the negligence
counts, that the Baltinore City Health Departnent notified
Rowhouses, Inc., of the |ead-paint hazard on October 24, 1990,
but Rowhouses, Inc., failed to abate the hazard prior to the date
Jacqueline noved fromthe prem ses. On March 14, 1997
Rowhouses, Inc., filed a reply to appellants’ response. Inits
response, Rowhouses, Inc., revised its theory as to why it was
entitled to summary judgnent on the negligence counts. It
asserted, for the first tinme, that appellants could not prove
that Jacqueline suffered any injury due to exposure to | ead-based
pai nt between COctober 24, 1990 (date of notice fromthe Baltinore
City Health Departnent) and April 1, 1991 (date when Jacqueli ne
and her nother vacated the prem ses).

The notion for summary judgnent was initially heard on
Monday, March 17, 1997, before Judge Mtchell. Appellee’s
counsel said that he had hand-delivered to plaintiffs/appellants

a copy of Rowhouses, Inc.’s, response on March 14, 1997, which



was the Friday before the hearing. Appellants’ counsel, however,
said that she had been “out of town taking depositions” until the
afternoon of March 17'" and had not seen the latest filing by
Rowhouses, Inc. Appellants’ counsel nmaintained:

[ We shoul d have 15 days to respond when they

attach new evidence, which they did, by

deposition testinony or affidavit. The rules

require it’s considered a new notion and we

have 15 days to respond.

Time was of the essence in deciding the notions because
trial in the matter was set to comence on March 27, 1997. Judge
Mtchell asked appellants’ counsel to revi ew Rowhouses, Inc.’s,
response and advi se himby March 19, 1997, whet her
plaintiffs/appellants needed additional tine to respond. He told
counsel he woul d then deci de whether an additional hearing was
necessary. Counsel for appellant wote to Judge Mtchell on
March 18, 1997, and said, in pertinent part:

In order to properly address this issue,
| must review the one hundred plus page
transcript of Dr. Janes’ deposition. At the
present tinme | do not have a copy of this
transcript and need to order it fromthe
reporter. Moreover, it may be necessary to
further discuss this issue wwth Dr. Janes.
Appel l ee’ s counsel wote to Judge Mtchell on March 20, and
appel l ants’ counsel responded to that letter on March 21, 1997.
Appel I ants’ counsel concluded her March 21 m ssive by saying:
Here, the [d] efendant chose to raise
addi tional issues and attach additi onal
supporting testinony in its reply menorandum
As such, under the Maryland Rul es, the
[p]laintiffs are entitled to fifteen (15)

days to present facts to the Court disputing
this additional evidence.



Qut of conpliance with the Maryl and
Rul es, and fairness to the mnor [p]laintiff,
[p]laintiffs request fifteen (15) additional
days fromthe date the [d]efendant filed its
Reply Menmorandumto submt a nenorandumto
the Court disputing this additional evidence.

Bef ore Judge Mtchell could rule on appellants’ counsel’s
request for a full fifteen days to file a nmenorandum appellants,
on March 24, 1997, filed a response to appellee’s revised summary
judgment notion to which plaintiffs/appellants attached a copy of
Dr. Janes’s deposition. Included in appellants’ March 24" reply
was the avernent that Dr. Janes had said in his deposition
“Wthin a reasonabl e degree of nedical probability that the
exposure [between Cctober 1990 and April 1, 1991] contributed to
Jacquel i ne Johnson’s el evated blood | ead | evels and resulting
injuries.” Appellants asked for a hearing on the notion.

Pronptly upon recei pt of appellants’ response to the revised
nmotion for summary judgnent, the court set the notion in for
hearing on March 25, 1997. 1In oral argunent, prior to the
court’s ruling on the summary judgnent notion, appellants’
attorney did not ask the court for additional tinme to respond to
the notion or to file an affidavit. Instead, counsel argued
that, based on Dr. Janes’s deposition testinony, a jury question
was presented as to whether Jacqueline’'s exposure to | ead-based
paint at the prem ses between October 26, 1990, and April 1
1991, was a substantial factor in causing her injury. Judge

Mtchell, in granting sunmary judgnent in favor of Rowhouses,

Inc., ruled that: (1) Rowhouses, Inc., did not have notice of



t he exi stence of | ead-based paint at the Enmerson Avenue prem ses
prior to October 24, 1990; (2) Rowhouses, Inc., did have notice
of deteriorated | ead-based paint on the premses in the five-
nmont h period between Cctober 24, 1990, and April 1, 1991;
(3) Rowhouses, Inc., had failed to abate the | ead-paint hazard
during the five-nonth period when Jacqueline |lived at the Enmerson
Avenue prem ses after her discharge from Mercy Medical Center
but (4) appellants had failed to show they coul d connect any
injury to Jacqueline to the existence of |ead-based paint at the
Emer son Avenue prem ses during the aforenentioned five-nonth
peri od.
| medi ately after the court’s oral ruling, counsel for

appel l ants conpl ained that she earlier had asked for, but had not
been given, “the full amount of tinme under the Maryland Rules to
adequately respond to the . . . causation issue” raised by
Rowhouses, Inc., for the first tine on March 14, 1997. She
t heref ore argued:

| believe that granting the summary judgnent

based on that issue that | have not net this

substantial factor test is inappropriate

based on the fact that | have not had

adequate tine to address this with Dr. Janes

and obtain an affidavit to that standard.

And therefore, | want it to be very clear for

the record that | feel that an error has been

made in not allow ng substantial time or the
mnor plaintiff tinme in order to reviewthis

properly.
Judge Mtchell pointed out: (1) that in the past year he had
come to know appellants’ counsel; (2) that during his

acquai nt ance, appellants’ counsel had never “been backward about

10



comng forward to holler when you re hurt”; and (3) that, before
the hearing (of March 25, 1997) began, appellants’ counsel did
not conplain that she needed additional tine to answer the notion
for summary judgnment. He thus inpliedly found that counsel’s
conpl aint was an afterthought designed to seek advantage rat her
than to right a wong.

Appel lants did not file any post-hearing notions nor did
they file a post-hearing affidavit fromDr. Janes or any other
expert. Appellants did file this tinely appeal and raise two
guestions, viz:

| . Did the notions judge conmt a
prejudicial error of lawin not allow ng
[a] ppel l ants fifteen days to respond to
the additional issue of proxinate cause
supported by additional evidence, raised
by the [a] ppellee for the first tine in
a reply nmenorandum before granting
[a] ppel l ee’s nmotion for summary
j udgment ?

1. Ddthe notions judge err in ruling on
Summary Judgnent that the record | acks
legally sufficient evidence to permt a
factfinder to conclude that the
| andl ord’s negligent act, in failing to
correct the deteriorated | ead hazard
once it received notice of the hazard
fromthe Baltinore City Health
Department, was a proxi mate cause of
injury to the mnor [p]laintiff?

| SSUE |
Appel l ants correctly point out that appellee did not raise
any causation issue inits initial notion for summary judgnent.

Up until March 14, 1997, appellee’s only argunent as to the

11



negl i gence counts was that appellants could not prove that
appel |l ee had notice of the |ead-based paint hazard at the Enerson
Avenue prem ses. On March 14, 1997, appellee first raised the
causation issue.

Appel  ants contend, and we agree, that the March 14, 1997,
filing constituted a revised notion for summary judgnent raising
a new ground as to why sunmary judgnent should be granted. See

Davis v. Goodman, 117 Mi. App. 378, 390-91 (1997).

Maryl and Rul e 2-311(b) reads:

Response. Except as otherw se provided in
this section, a party agai nst whom a notion
is directed shall file a response within 15
days after being served with the notion, or
within the tinme allowed for a party’s
original pleading pursuant to Rule 2-321(a),
whi chever is later. . . . If a party fails to
file a response required by this section, the
court may proceed to rule on the notion.

Cting Rule 2-311(b), appellants argue that the court should
have treated appellee’s March 14, 1997, filing as “a new notion
for summary judgnment and granted the [a] ppellants 15 days to
respond to the additional issue of causation . . . .” There
woul d be great nerit in this argunent if appellants had filed no
response to the revised notion for summary judgnent within
fifteen days. But, as already noted, appellants filed a response
to the revised nmotion for summary judgnent on March 24, 1997 —
ten days after appellee’s revised notion was served on
appel l ants’ counsel. |In appellants’ response to the revised

nmotion for summary judgnment, appellants did not ask for

12



additional time to respond.? Instead, they (1) argued in their
response that Dr. Janmes’s deposition testinony did show that
Jacqueline’s exposure during the five nonth post-notice period
proxi mately caused her injury and (2) asked for a hearing.

Once appellants responded to the revised notion for summary
judgnent, the issue of how much tine they should have been given
to respond was nooted. Put another way, when an opposing party
responds early to a sunmary judgnment notion and in the response
does not indicate that any additional response tinme is needed,
the court is justified in deciding the notion forthwth.
Appel l ants’ request for nore response tinme made after they had
already lost the notion for summary judgnent plainly was nmade too
| ate.

Moreover, even if we were to assune, arguendo, that the
court should have given appellants additional tinme to file an
affidavit, there is nothing in the record to show that Dr. Janes
was wlling to sign an affidavit stating that a substanti al
factor in Jacqueline’s injury was her exposure to | ead between
Cct ober 24, 1990, and April 1, 1991. Appellants’ counsel, after
Judge Mtchell granted summary judgnent, indicated that she had

not at that point even talked to Dr. Janmes about the causation

2Significantly, appellants did not follow Rule 2-501(d), which provides

Affidavit of Defense Not Available. —If the court
is satisfied from the affidavit of a party opposing a
notion for sumary judgnment that the facts essential to
justify the opposition cannot be set forth for reasons
stated in the affidavit, the court nay deny the notion or
may order a continuance to permt affidavits to be
obtai ned or discovery to be conducted or nmay enter any
other order that justice requires.

13



issue. Additionally, at no tinme prior to the filing of this

appeal did appellants nake a proffer as to what Dr. Janes would
have said if additional time had been granted. 1In a civil case,
in order to win on appeal, an appellant nust show not only error

but that the error was prejudicial. Bradley v. Hazard Tech. Co.,

340 Md. 202, 206 (1995). Here, appellants have shown no
prej udi ce and hence have shown no reversible error was commtted
by the court’s failure to allow appellants until March 29, 1997,

to file an additional response to appellee s notion.

| SSUE | |
St andard of Revi ew

Maryl and Rul e 2-501 provides in
pertinent part:

Any party may file at any time a notion
for summary judgnment on all or part of
an action on the ground that there is no
genui ne dispute as to any material fact
and that the party is entitled to

judgnent as a matter of law. . . . The
response to a notion . . . shal

identify with particularity the materi al
facts that are disputed. . . . The court

shall enter judgnent in favor of or
agai nst the noving party if the notion
and response show that there is no
genui ne dispute as to any material fact
and that the party in whose favor
judgnent is entered is entitled to
judgnent as a matter of |aw.

Md. Rule 2-501(a), (b), and (e) (1993).

Thus, a noving party nust set forth
sufficient grounds for sunmary judgnent.

Al t hough the novant is not required to
support his notion with an affidavit unless
he files it “before the day on which the
adverse party’s initial pleading or notion is

14



filed,” see Ml. Rule 2-501(a), he nust
support his various contentions by placing
before the court facts that would be

adm ssible in evidence or otherwi se detailing
t he absence of evidence in the record to
support a cause of action. See Washi ngton
Hones, Inc. v. Interstate Land Dev. Co.

Inc., 281 M. 712, 716 (1978).

Bond v. NIBCO 96 Md. App. 127, 134 (1993) (enphasis added).

Appel lants’ position in regard to Issue Il is sonewhat
inconsistent wwth the position adopted as to Issue |I. As to
| ssue |1, appellants contend that Dr. Janes’s deposition

testi nony showed that Jacqueline’s exposure to | ead-based paint
at the prem ses during her stay there for five nonths after her
di scharge from Mercy Medical Center was a substantial factor in
causing her injury. |If this had been true, appellants woul d not
have needed the additional tine they asked for after summary
judgnent was granted. W w |l nevertheless disregard this
i nconsi stency and address the nerits of this argunent.
Inits revised notion for summary judgnent, appellee

referred to the deposition of Dr. Janmes and stated:

[Given the mnor [p]laintiff’s decreasing

| ead-1 evels [after the Cctober 24, 1990,

notification] and the testinony from

[p]laintiffs’ own expert that it does not

appear that the mnor [p]laintiff was exposed

to lead during the post-notice period,

[p]laintiffs have not and cannot prove that

any exposure during this period was a

substantial factor in proxi mately causing any

injuries allegedly suffered by the m nor

[p]laintiff.

We said in Barthol onee v. Casey, 103 Md. App. 34, 56-57

(1994), cert. denied, 338 Ml. 557 (1995):
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The “substantial factor” rule, enbodied
in the Restatenent (2d) Torts, § 431, has
been adopted in Maryland in a wide variety of
factual contexts. See, e.q., Reed v.
Canpagnol o, 332 Md. 226, 239-40 (1993)
(physician’s negligence can be a substanti al
factor in “causing” a wongful birth); Omens-
IIlinois v. Arnstrong, 326 Ml. 107, 119
(1992) (plaintiff nust show that products
supplied by the defendant was a substanti al
factor in causing asbestosis); Dom nion
Constr. Inc. v. First Nat’l Bank of M., 271
Md. 154, 163 (1974) (drawer’s negligence was
a substantial factor in “causing” the
forgery). Absent proof that a defendant’s
conduct was a substantial factor in causing
the injuries, a defendant is entitled to
judgnent. Prosser & Keeton, 8§ 41, at 267-70.

It is inportant to note that, under the test enunciated in
Bond, 96 Mi. App. at 134, once a defendant points out the absence
of evidence needed by plaintiff to support a cause of action,
plaintiff nust conme forward to show that he (or she) has such
evidence. That test, as applied here, neans that, if Rowhouses,
Inc., showed (by Dr. Janes’s deposition testinony) the absence of
evidence required to prove causation, the burden was upon
appel lants to show that they possessed evidence fromwhich a jury
coul d reasonably find that appellee’s negligence was a
substantial factor in causing Jacqueline harm It was not
appel l ee’s burden to prove a negative, i.e., that no action or
inaction on its part caused injury.

The issue of whether Jacqueline received injury due to her
exposure to | ead-based paint at the Enerson Avenue prem ses isS

one which requires the testinony of an expert. Barthol onee, 103

Md. App. at 59. In opposing sumrary judgnent, appellants

16



mai ntai ned that Dr. Janes’s testinony supplied the needed expert
testi nony.

Dr. James’s causation opinions, taken in the |ight nost
favorable to appellants, were four in nunber.

1. That Jacqueline s exposure to |lead paint in the nine-
month period fromJuly 1990 to April 1991, when she |lived at the
Emer son Avenue pren ses, was an “i ndependent” cause of her
injury. This opinion, of course, does not suffice to prove
causation here because appellee is only liable for the injury to
Jacquel i ne between COctober 26, 1990, when she returned to the
prem ses, and April 1, 1991 (“the five-nonth w ndow’).

2. Jacqueline’ s residence at the prem ses during the five
nont h wi ndow “contri buted” to her el evated bl ood-1ead | evels.?
The i ssue of whether her exposure “contributed” to el evated
bl ood-1ead levels is, of course, different fromthe rel evant
i ssue of whether her exposure during the five-nonth wi ndow was a

“significant factor” in causing injury. See AcandS, Inc. V.

Asner, 104 M. App. 608, 649 (1995), rev'd in part on other

grounds, 344 M. 155 (1996). 3. That, if one |ooked at
Jacqueline’s blood-lead levels for the thirteen-nmonth period
bet ween Cct ober 26, 1990, and Decenber 1, 1991, it was not fair
to say that Jacqueline did not have “significant” exposure to

lead. In regard to this opinion, it is inportant to note that

5This opinion is seemngly contradicted by Dr. Janes’'s other testinony that he
coul d not say whether her post-chelation therapy blood-l1ead | evels could have been
hi gher or |ower had she not been exposed to |l ead paint on the prem ses during the
five-nonth w ndow.

17



during eight of the thirteen nonths enbraced in that opinion
Jacqueline did not |live at the Enmerson Avenue prem ses.

4. |If one | ooked at the period between Cctober 26, 1990,
and June 20, 1991, it was “fair to say,” although he could not be
one hundred percent certain, that Jacqueline had no “significant”
exposure or “significant” continued exposure to |ead during that
peri od.

During Dr. Janes’s deposition, defense counsel and Dr. Janes
had the foll ow ng exchange:

Q | think I asked you this earlier,
but just to confirm we understand you ve
reviewed these records. At this tinme you
have no plans nor has anyone asked you to
review anything el se or do anything else to
prepare to express your final opinions?

A. | have not been asked, no.

Q Nor do you have any individual plans
to do anything el se?

A. Not at the present tine.

Q Now !l would Iike to ask you for
first, a narrative and then I’'Il break it
down. Could you state for the record the
opi nions you plan to express at the trial of
this matter?

A. The opinions that | plan to express
are as witten in my report of April 19,
1996, as | have stated in the |ast paragraph
of this report.

Q Can | rely on this report dated
April 19, ‘96, to include all the opinions
you plan to express at trial of this matter?

A. Yes.

18



Q But | want to nmake sure that | don’t
| eave here today w thout gaining all the
opinions that as it stands today that you
plan to express at trial. Can | get on the
pl ane this afternoon and fairly assune that
|’ ve done that?

A Yes.

Nowhere in Dr. Janmes’s report did he express an opinion that
Jacquel ine’s exposure during the five-nonth wi ndow was a
significant factor in her injuries. |In fact, Dr. Janes’'s witten
report does not even nention the five-nmonth window. It focuses
entirely on the ten-nonth period Jacqueline lived on the
prem ses.

As already nentioned, appellants said in their response to
appel l ee’s revised notion for summary judgnent that they could
prove, by Dr. Janes’s deposition, that Jacqueline’ s exposure to
| ead at the Emerson Avenue prem ses during the five-nmonth w ndow
caused her injury. Unfortunately, appellants’ proof failed in
that regard. Dr. Janes’s deposition, at best, shows that the
five-nmonth wi ndow of exposure to | ead-based paint “contributed”
to Jacqueline’s el evated bl ood-lead |l evel. Wether this
contribution was a “substantial” cause of any injury to
Jacqueline is a matter about which Dr. Janes did not express an
opi ni on and, according to his deposition, did not intend to
express an opinion. A jury would be left to speculate as to the
causation issue. Speculation of this type would be especially

risky in view of Dr. Janes’s admi ssion that it was “fair to say”

t hat Jacqueline’ s exposure to | ead-based paint in the period
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bet ween Cctober 26, 1990, and June 20, 1991, was probably
insignificant. If we change the name of the mnor plaintiff,

what we said in Barthol onee is exactly on point:

[Without expert testinony that exposure
during this window, by itself, was a
substantial causation factor of

[ Jacquel i ne’ s] | ead poisoning, the jury

[ woul d have] to speculate as to the inpact of
exposure during that period .

Bart hol onee, 103 M. App. at 59.

Because appellants failed to denonstrate that they possessed
proof that Rowhouses, Inc.’s, negligence was a substantial cause
of Jacqueline’s injury, the trial court was legally correct in

granting summary judgnent in favor of appellee.

JUDGVENT AFFI RMED
COST TO BE PAI D BY APPELLANTS.
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