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In the Grcuit Court for Prince George’'s County, a jury
convi cted Harvey Ricardo Hol nes, appellant, of several violations
of the Maryland Controll ed Dangerous Substances Act, including
possessi on of cocaine with intent to distribute and possession of
heroin with intent to distribute. Appellant concedes that the
State’s evidence was sufficient to support those convictions. He
contends, however, that he is entitled to a new trial and
presents the follow ng questions for our review

| . Did the trial court err in allow ng expert
testinmony without an adequate foundation?

1. Ddthe trial judge err in refusing to allow
def ense counsel to adduce testinony in
surrebuttal ?

I11. WAs the prosecutor’s appeal to comunity
responsibility in closing argunment i nproper?

V. Was it error to permt the appellant to be asked
on cross-exam nation whether he used drugs?

BACKGROUND

On Cctober 10, 1996, during a “buy/bust operation” that took
place in the area of the Ebony Inn in Fairnont Heights, Prince
CGeorge’s County, Maryl and, soneone yelled out “Five-O and nmany
peopl e scattered. Several officers working the case identified
appel l ant as the person who appeared to be “hiding sonething”
underneath a rock or cinder block. That sonething turned out to
be a plastic sandw ch bag containing smaller ziplock baggi es of

suspected cocai ne and heroin. A chem cal analysis confirnmed the



presence of those drugs. Detective Anthony Manmano, who was
qualified as an expert in the packaging and identification of
drugs, testified that it was his opinion that the substances were
packaged for distribution and not for personal use.

I

Appel lant’s first argunment has not been preserved for our
revi ew because appellant failed to object to the questions that
elicited the evidence about which he now conplains. An objection
nmust be made when the question is asked or, if objectionable
material comes in unexpectedly in the answer, then at that tine
by notion to strike. M. Rule 8-131(a); see also Bruce v. State,
328 Md. 594, 627-30 (1992); White v. State, 324 Ml. 626, 640
(1991). Because the trial judge was never asked to exclude or to
strike the testinony at issue, we shall not now reviewthe
adm ssibility of that evidence. Ross v. State, 276 Ml. 664, 672
(1976) .

[

Appel I ant next argues that the trial court inproperly denied
his request to present surrebuttal testinony. During direct
exam nation, appellant testified as follows. He had gone with a
friend to the Ebony Inn on the night in question to cash a
paycheck. \When he went to the Inn, the owner was not there but
was expected to return in “10 to 15 mnutes.” Wile waiting for

the owner to return, he went outside to drink a beer, and was in



the parking lot when the police arrived and arrested him At
that time, in appellant’s words, “I didn’t have nothing on ne.

| didn’t have any noney on ne. | didn’'t have no ID on ne.”

After his arrest, the police went through his pockets and “didn’t
find anything.”

The prosecutor did not ask appell ant about what happened to
the check, but did call a rebuttal w tness, Detective Robert
Brewer, who testified that he did not recall recovering an
uncashed personal paycheck whil e processing appellant at the
police station. Followng the State’s rebuttal, appellant sought
to present surrebuttal, and the foll ow ng exchange took pl ace:

THE COURT: Do you have a notion?

APPELLANT" S COUNSEL.: Before | do, Your Honor, | knowit’s
within the Court’s discretion to
all ow surrebuttal.

THE COURT: Yes.

APPELLANT" s COUNSEL.: Now, the only surrebuttal that I
woul d respectfully request to be
permtted to present was to the
reason why there was no check
recovered.

THE COURT: (Shook head negatively.)

APPELLANT’ S COUNSEL: The reason- -

THE COURT: You coul d have done that then.

APPELLANT’ S COUNSEL: Vell, it wasn’t an issue at the tine,
Your Honor.

THE COURT: Sure. It’s always an issue. | am

not going to permt himto cone up
here and say now that this detective



says he doesn’'t recall seeing any
such check, and I wll give you ny
proffer of what his testinony woul d
be, “That he left it inside the
busi ness establishnent.”
APPELLANT" S COUNSEL: You nust have been there.

THE COURT: What is he supposed to say? Ckay.
|’mnot going to permt it.

APPELLANT’ S COUNSEL: Very wel |, your Honor.
THE COURT: | f anything, you should have
anticipated that. So no surrebuttal.
No, sir. No rebuttal.
During his rebuttal to appellant’s closing argunent, the
prosecutor made the followi ng comments about the m ssing check:
We know no check was recovered. | won't go over that.
|f he was really there to cash a check, why was there
no check? Certainly defense counsel woul d have brought
that out if there was.
“Surrebuttal is essentially a rebuttal to a rebuttal.” Sol ko
v. State Roads Comm ssion, 82 Md. App. 137, 149 (1990).
“Accordingly, surrebuttal testinony should be permtted when it
explains, directly replies to, or contradicts a new natter
brought into the case on rebuttal.” Kulbicki v. State, 102 M.
App. 376, 386 (1994). W are persuaded that appellant was

unfairly prejudiced by the trial court’s refusal to permt the



proffered surrebuttal .?

I n Kul bi cki, supra, the nurder defendant’s stepson was
called as a defense witness, and testified to facts that inplied
that he was guilty of the nurder and that his stepfather was not.
During the State’s rebuttal, two witnesses testified that the
stepson had told themthat (1) he intended to exonerate the
defendant by telling the jurors that he killed the victim (2) he
expected that he would then be charged with the nmurder, and (3)
he woul d be acquitted when the defendant exonerated him

Al t hough neither rebuttal w tness repeated any statenents

"We note that appellant’strial counsel did not assert a constitutional right to present
surrebuttal, stating instead that the trial judge had discretion to admit or exclude such evidence.
In holding that appellant is entitled to a new trial, we are not considering an argument that was
never presented to the trial judge. It was an abuse of discretion to exclude the evidence at issue
on the ground that defense counsel “should have anticipated” rebuttal evidence on the
whereabouts of the paycheck.

Because “it is not always easy to draw the line between what is rebutting evidence and
what is evidence properly adducible in chief,” Jonesv. State, 132 Md. 142, 149 (1918), it is often
stated that the admissibility of rebuttal testimony “rests within the sound discretion of the trial
court.” Satev. Hepple, 279 Md. 265, 270 (1977); Mayson v. Sate, 238 Md. 283, 289 (1965).
The trial judge does, for example, have “discretion to vary the order of proof and admit it as part
of the case in chief at the rebuttal stage in order to meet the requirements of a particular case, so
long as this action does not impair the ability of the defendant to answer and otherwise receive a
fair trid.” Kanarasv. Sate, 54 Md.App. 568, 594 (1983). Thetria judge has discretion to
exclude rebuttal or surrebuttal evidence if persuaded that it was not offered sooner dueto “atrial
tactic designed to present the last evidence on the subject to the jury.” Fairfax Savingsv. Ellerin,
94 Md.App. 685, 700 (1993), affd. in part and vacated in part, on other grounds, 337 Md. 216
(1993). Md. Rule 5-403 also appliesto rebuttal and surrebuttal evidence. No tria judge,
however, has discretion to make an erroneous finding of fact. When the question is whether
proffered evidence does or does not explain, contradict, and/or reply to new matter introduced by
the other side, the trial judge’ s finding of fact will be affirmed unlessit is clearly erroneous. When
the question is whether rebuttal (or surrebuttal) evidence was erroneously admitted or excluded
for some other reason, the trial judge’ s ruling will be affirmed unless it was “manifestly wrong.”



all egedly nade by the defendant, both did testify that the
details of this plan included the defendant’s intent to confess
to the nurder after he was acquitted and his stepson was put on
trial. W held that the State’s rebuttal testinony created a
strong inference that appellant had conspired with his stepson to
deceive the court in order to exculpate hinself. Id. at 386-387.
Because that inference was injected into the case during the
State’s rebuttal, it constituted “new matter” that appell ant
shoul d have been given an opportunity to contradict on
surrebuttal. 1d. at 387.

In the case at hand, Detective Brewer’s testinony created an
i nference that appellant had |ied about his purpose for being on
the scene. As such, he should have been given an opportunity
during surrebuttal to explain why that inference was incorrect.

A ruling that admts or excludes rebuttal evidence wll not
be the basis for a reversal unless that ruling “was both
mani festly wong and substantially injurious.” Kanaras v. State,
54 M. App. 568, 594 (1983). W hold that the sane is true for
surrebuttal. In this case, however, we are persuaded that the
trial court’s refusal to allow surrebuttal was “substantially
injurious” to appellant. During their deliberations the jurors
sent a note to the judge that contained the foll ow ng question:

In the police report, was the type and col or of

defendant’s jacket listed and was a check listed as

part of contents taken from defendant? (Enphasis
suppl i ed)



Appellant is entitled to a new trial.
11

Appel l ant al so argues that the trial court erred in
overruling his objections to portions of the prosecutor’s
summati on argunent. W di sapprove of the prosecutor’s statenent
that “This is not about jail time. |1t’s about the day of
reckoni ng, the day of accountability, the day we say no, M.

Hol mes, no longer will we allow you to spread that poison on the
Sstreets.”

We recogni ze that, subject to the trial court’s discretion,
“both the State’s Attorney and defense counsel are given w de
|atitude in the conduct of closing argunent. . .” Trinble v.
State, 300 MJ. 387, 405 (1984).

There are no hard-and-fast limtations within which the

argunent of earnest counsel nust be confined—no well -

defi ned bounds beyond which the el oquence of an

advocate shall not soar. . . .He may indulge in

oratorical conceit or flourish in illustrations and

met aphori cal all usions.

Wl helmv. State, 272 M. 404, 412 (1974). Nonethel ess, there
are “depths into which the unfair argunent of a too zeal ous
advocate cannot be permtted to sink.” Rheubottomv. State, 99
Md. App. 335, 342 (1994). The “we say no” comments inplore the
jurors to consider their own interests and therefore violate the
prohi bition against the “golden rule” argunent. W trust that

t hese comments will not be repeated when this case is tried

agai n.



Y

During cross-exam nation the prosecutor asked appell ant,

“when you were arrested, you were asked whether or not you used

drugs. Do you recall your response.” Appellant’s trial counsel

objected and the followng transpired at a bench conference:

PROSECUTOR:

THE COURT:

PROSECUTOR:

THE COURT:

PROSECUTOR:

THE COURT:

PROSECUTOR:

THE COURT:

| proffer to the Court this is rel evant,
insofar as - -

It may be relevant, but it’s an adm ssion.
You are aski ng whether or not he nmade an

adm ssion to the police after he was
arrested, which neans while he was in their
custody, which neans there is a whole | ot of
things that you have to go through before you
can use anyt hi ng.

Okay. Do you follow what | amsaying? | wll
establish these are routine booky (sic)
guesti ons.

That’ s not a routine booky (sic) question.
When the police officer asked hi m whether or
not the person in their custody is a user of
control | ed dangerous substances, they are
aski ng about a comm ssion of crimnal acts,
and that’s not a routine booky (sic). That’s
a kind of question or the kind of answer that
is an adm ssion of the comm ssion of a
crimnal act.

Does the Court care what his answer was? That
may depend on how the Court views the matter.

| don’'t care what his answer was. | don’t
think you can get into that, unless you hold
a separate hearing. That’s why | am
sustaining the objection to it.

Wll, | intend to ask hi mthen whet her or not
he uses drugs.

VWll, you can do that.



PROSECUTOR:

APPELLANT’ S
COUNSEL :

THE COURT:

APPELLANT’ S
COUNSEL :

THE COURT:

APPELLANT" S
COUNSEL :

THE COURT:

APPELLANT" S
COUNSEL :

THE COURT:

APPELLANT’ S
COUNSEL :

THE COURT:

| think so, too.

Your Honor, | think that deals with the sane
i ssue.

No, it doesn’'t. That earlier issue was
statenents nmade to the police officers while
in custody. He is here. He voluntarily took
the stand. He is subject to cross-

exam nati on

| understand that.

And he can admt or deny anything he w shes
t o.

Your Honor, the problemis that —the issue
in this case is whether or not M. Hol nes was
selling drugs out there or not.

O possessing them

Or possessing them or not, not as to whether
or not he has used drugs in the past is
totally irrelevant. It is immterial and
irrelevant to any issue that needs to be
resolved by the trier of fact in this
particul ar case. That question is
unnecessary, and it would unnecessarily
inflame the jury, possibly.

You don’t know what the answer is going to
be.

Well, not only that, Your Honor, if his
answer would be in the affirmative, he would
be possibly exposing hinself to prosecution
for coomtting an illegal act. An that’s not
t he purpose of what he is here for today.

|’ mgoing to overrul e your objection to—

well, I'"mgoing to let himproceed with his
cross-exam nati on, because he hasn’t asked
the question yet. | will tell you what ny
ruling will be upon your objection. | wll

overrule it.



The prosecutor then asked appellant, “Sir at the tinme of
this offense, did you use drugs?’” The appellant answered “No,”
and foll ow ng appell ant’ s objection, which was overrul ed, the
prosecutor responded, “So the only purpose for which you had been
out there with those drugs would be to sell then?” Appellant’s
objection to this question was sustained by the court.

As this issue is likely to arise during the second trial, we
shal | address appellant’s contention that the prosecutor’s
gquestion about whether he used drugs was an attenpt to elicit
unrel ated crimnal conduct, and that his negative response was
m scharacterized by the prosecutor “as an adm ssion that
appel l ant was in possession of the contraband for the purpose of
selling it.”

In Ayers v. State, 335 Md. 602, 630 (1994), the Court of
Appeal s restated the general rule that “evidence of a defendant’s
prior crimnal acts may not be introduced to prove guilt of the
of fense for which the defendant is on trial.” That is why the
“were you using” question is ordinarily prohibited. Neamyv.
State, 14 M. App. 180, 188-189 (1972). This question is not
i nproper, however, when the trial court has been advised by both
the prosecutor and defense counsel that the defendant’s answer
will be “no.” The Ayers Court further explained:

There are, however, well-recognized exceptions to
this general rule. Evidence of other crines may be

admtted if it ‘is substantially relevant to sone
contested issue in the case and if it is not offered to

10



prove the defendant’s guilt based on propensity to

commt crinme or his character as a crimnal.’ Stated

differently, evidence of prior bad acts is adm ssible

if it has ‘special relevance’.

On many occasi ons, we have stated that evidence of

other crimes is admssible if it tends to establish (1)

motive, (2) intent, (3) absence of mstake, (4) a

comon schene or plan, or (5) identity.

ld. at 631 (citations omtted).

Appel  ant was charged with possession of cocaine with intent
to distribute, and possession of heroin with intent to
distribute. Since the prosecutor’s question on cross-exam nation
was expressly limted to “the tinme of this offense,” there was no
possibility of the adm ssion of unrelated prior drug activity.

Si nce appel |l ant deni ed drug usage at the tine in question, the
fact that he did not use drugs was conditionally rel evant
evidence of his intent and supported the valid argunent that, if
he possessed the drugs, his intent was ot her than possession for
personal use.

Appel l ant’ s deni al of drug use was not used by the
prosecutor as an adm ssion that he was in possession of the
contraband on the occasion at issue.?2 This case presents an
exception to the general rule that prohibits the prosecutor from
questioning a defendant about his or her use of drugs. W w sh

to make it clear that our ruling would be different if the

def endant had answered “Yes” to the question at issue. Under the

>Moreover, appellant objected to the “only purpose’ question at trial and his objection was sustained.

11



uni que circunstances of this case, however, appellant was not

unfairly prejudiced by the “use of drugs” question.

JUDGVENT REVERSED; CASE REMANDED
FOR A NEW TRI AL; COSTS TO
BE PAI D BY PRI NCE GEORGE' S COUNTY.



