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Appel l ees, Allen Byrd, Jr., by his nother, Carolyn Byrd, and
Carolyn Byrd, individually, filed suit in the Crcuit Court for
Baltinore Gty against Max Berg, t/a National Realty Conpany, et
al.,! appellants, clainmng danages as a result of the m nor
plaintiff’'s exposure to | ead paint. Appellants were owners
and/ or managers of the premses in which the mnor plaintiff
resided. The case proceeded to trial on theories of negligence
and violation of the Consuner Protection Act (CPA), M. Code
Ann., Com Law (CL), Title 13 (1975, 1990 Repl. Vol.). The
damages cl ai nred were noneconomic in nature. The jury returned a
verdi ct of $1,000,000 on the negligence count and $500, 000 on the
CPA count. Pursuant to Md. Code Ann., Cs. & Jud. Proc. (CQJ), 8§
11-108 (1974, 1997 Supp.),? commonly known as the “cap statute,”
appel l ants noved to reduce the verdict. The trial court reduced

the verdict on the negligence count to $350, 000, pursuant to the

'Appel | ees al so naned as defendants National Realty Conpany;
Steven Berg, t/a National Realty Conpany; J.A M Associates of
Bal ti nore; Max Berg, general partner of J.A M Associates of
Bal ti nore; Jeronme CGol ub, general partner of J. A M Associates of
Baltinmore; J. A M #25 Corporation; Gary Wi cker, President,
Director, Oficer of Cavalier Realty Conpany, Inc.; and Cavalier
Real ty Conpany, Inc.

’That section provides in pertinent part:

Personal injury action —Limtation on
noneconom ¢ danmages.

(b) Limtation of $350,000.00 established —
(1) I'n any action for damages for personal
injury in which the cause of action arises on
or after July 1, 1986, an award for
noneconom ¢ damages may not exceed

$350, 000. 00.



statute, but declined to reduce the verdict on the CPA count.
The court entered judgnent in favor of appellees in the anmount of
$500, 000, with the express statenent that the total judgment
shoul d not exceed $500, 000, to avoid duplication of recovery.
Appellants filed a notion for newtrial and, after it was denied,
appealed to this Court. On appeal, we are asked to consider the
novel question of when a personal injury claimbrought under 8§
13-408(a) of the CPA arises for purposes of applying the cap
statute.
Fact s

The mnor plaintiff, Allen Byrd, Jr., was born on Decenber
1, 1983. Allen first was evaluated for blood |lead | evels on July
29, 1987. At that tinme, his blood |lead | evel was 41 m crograns
per deciliter (nc/dl), a level in excess of the 25 nt/dl
consi dered safe in 1987 and the 10 nc/dl considered safe at the
time of trial. Appellees’ expert, Howard Klein, MD., opined
that such a level neant that Allen had been exposed to | ead paint
weeks to nonths prior to July 29, 1987. Dr. Klein further opined
that, as a result of such exposure, Allen suffered permanent
neur ol ogi cal damage, manifesting in a loss of five to ten IQ
points and a | anguage disability.

At the tine of the first blood |lead | evel test on July 29,
1987, Allen was residing at 820 North Monroe Street, the prem ses

owned and/ or managed by appellants, and had been residing there



since March 1, 1986.° A lease for that prenises had been
executed in February, 1986.
Di scussi on

Appel l ants present a single issue: whether the trial court
erred in refusing to reduce the verdict on the CPA count to
$350, 000. The answer to that issue depends on when the cause of
action arose for purposes of CJ § 11-108 because, by its express
terms, CJ 8 11-108 applies only to actions that arise on or after
July 1, 1986, the effective date of the statute.

Based on certain inprecise aspects of Dr. Klein s testinony
and the inability to extend reasonable inferences to what the
doctor did state, appellants argued bel ow that they were entitled
to a finding that appellees’ clains arose after July 1, 1986,
and, thus, the verdicts should be reduced in accordance with CJ 8§
11-108. Appellees argued, with respect to both the negligence
and CPA clains, that the evidence supported a finding that the
m nor plaintiff was exposed to |ead paint fromthe inception of
hi s occupancy of the | eased prem ses on March 1, 1986, and that
such exposure caused himinjury fromthe very beginning. Wth
respect to the CPA claim appellees additionally argued that that

claimarose at the tine appellants nade m srepresentati ons or

At the notions hearing bel ow, appellees indicated that they
moved into the prem ses on March 1, 1986, while on appeal they
state that they noved into the prem ses in February, 1986. The
precise date is not essential to this appeal. Consequently, we
shall use the date provided to the trial court.
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om ssions upon the signing of the | ease in February, 1986,
presumably with or without injury. The trial court made a
finding of fact that the negligence cause of action arose after
July 1, 1986 and, pursuant to the cap statute, reduced the
judgnent with respect to the negligence count. Wile the
transcript is not entirely clear, the trial court apparently
accepted appell ees’ argunent that the CPA claimarose at the
signing of the |ease and refused to reduce the CPA judgnent.

The parties’ argunents on appeal are the sane as those
asserted below. Appellants argue that the CPA claimdid not
arise until damages had been sustained and that there is no
evidence to support a finding that damages had been sustai ned
prior to July 1, 1986. Appellees argue (1) that, regardl ess of
the date of injury, the cause of action arose in February, 1986,
at the tinme of the |ease, and (2) that there was evidence that
the mnor plaintiff was exposed to |lead paint fromthe inception
of occupancy pursuant to the |ease and that a fact finder could
infer injury beginning on March 1, 1986.

Subtitle 3 of the CPA defines the unfair or deceptive trade
practices prohibited by the Act. Section 13-301 lists the types
of practices that constitute unfair or deceptive trade practices.
Section 13-303 expressly “‘prohibits any person from engaging in

unfair and deceptive procedures in the rental or offer for rental

of consuner realty.”” R chwind Joint Venture 4 v. Brunson, 335



Mi. 661, 682 (1994) (quoting Golt v. Phillips, 308 Mi. 1, 8

(1986)). More specifically, renting a prem ses with know edge
that it contains chipping, flaking, or peeling |ead-based paint,
and wi t hout disclosing such condition, may constitute a violation

of the CPA. See Brunson, 335 Md. at 686; Scroggins v. Dahne, 335

Mi. 688, 696 (1994). Appellees are correct that, in Brunson, the
Court of Appeals held that the CPA inposes liability only for
mat erial m srepresentations or om ssions occurring at the
i nception of the | ease, and not those nade throughout the term of
the lease. 335 MI. at 685. Accordingly, the relevant tinme
period to consider when determ ning whether there has been a
violation of the CPAis the tinme the parties enter into the
| ease. Appellees are incorrect, however, that it necessarily
follows that an actionable CPA claimarises at the signing of the
| ease.

Subtitle 4 of the CPA sets forth the enforcenent and
penal ties provisions of the Act. Anong other things, this
subtitle provides for the filing of consuner conplaints with the
Di vi sion of Consumer Protection of the Ofice of the Attorney
CGeneral (8 13-401), the issuance of cease and desist orders by
the Division (8 13-403) and the inposition of civil (8 13-410)
and crimnal penalties (8 13-411). |In addition, it enpowers the
Attorney Ceneral to seek an injunction prohibiting future

violations of the Act. (8 13-406). Section 13-408 creates a



private cause of action for violations of the Act. It provides
in pertinent part that

[i]n addition to any action by the D vision

or Attorney General authorized by this title

and any ot her action otherw se authorized by

| aw, any person may bring an action to

recover for injury or |oss sustained by him

as the result of a practice prohibited by

this title.
CL 8 13-408(a) (enphasis added). Wile nany of the enforcenent
mechani snms of the CPA may be instituted to prevent harm before
the harm has occurred, 8§ 13-408(a), by its express ternms, may be
i nvoked only to conpensate a consuner for actual injury or |oss.

See GCtaraManis v. Hallowell, 328 Md. 142, 152-55, 157-58 (1992).

In GtaraManis, the Court of Appeals reversed sunmmary

j udgnent that had been entered in favor of the tenant appellees
based upon the undi sputed fact that the dwelling rented by the
tenants did not possess the requisite licensure from Howard

County. Relying upon &olt, supra, the trial court had concl uded

that the tenants were entitled to restitution of the rent they
had paid during their tenancy, despite |l ack of a show ng that
t hey had sustai ned any damages. The Court of Appeal s expl ai ned
that the trial court had m sunderstood its holding in Golt.

It noted that in Golt there had been obvi ous actual damage
resulting fromthe landlord’ s violations of the CPA inasnmuch as
the tenant had paid rent for an uninhabitable prem ses.

Accordingly, Golt was entitled to recover



conpensat ory damages consi sting of

restitution of the rent which he had paid for

three nonths for the uninhabitable apartnent

and consequential damages, such as the cost

of noving fromthe prem ses and the

addi tional cost of substitute housing for the

remai nder of the termof the | ease which he

had entered with [the | andl ords].
328 Md. at 149. Despite the Court’s use in &lt of sone broad
| anguage relied upon by the tenants, the Court clarified that
&olt does not stand for the proposition that a |landlord’ s rental
of a premses in violation of the CPA entitles a tenant to
restitution of rent, regardl ess of whether the tenant sustai ned
damages. See id. at 149-50. Thereafter, the Court conpared the
CPA to consuner protection acts fromother jurisdictions and
concl uded that the Maryl and CPA confers a private cause of action
only in those instances when the plaintiff has sustai ned damges
resulting fromviolations of the Act. See id. at 150-55.

Gven that injury or loss is a prerequisite for a claim
brought under CL § 13-408(a), we agree with appellants that
appel | ees’ actionable CPA claimunder the facts of this case did
not arise until appellees had sustained | egally conpensabl e
injury, i.e., personal injury non-econom c damages. A cause of
action arises within the neaning of CJ] 8§ 11-108 “‘when facts

exi st to support each elenent’” of the cause of action. Oaens-

IIlinois v. Arnstrong, 326 Md. 107, 121 (1992) (quoting Onens-

I[Ilinois v. Arnstrong, 87 Md. App. 699, 724-25 (1991)). 1In a

negl i gence case, injury is the last elenent to cone into
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exi stence. Anchor Packing v. Ginshaw, 115 M. App. 134, 156

(1997), vacated in part on other grounds sub nom, Porter Hayden

Co. v. Bullinger, 350 Md. 452 (1998). Consequently, in a case

i nvol vi ng negligence, we have held that a claimdoes not arise
within the neaning of CJ 8§ 11-108 until the plaintiff has

sustained a legally conpensable injury. [d. at 156, 160; Ford

Mot or Conpany v. Wod, 119 Md. App. 1, 45 n. 11, cert. denied, 349

Md. 494 (1998). Simlarly, given that proof of injury is
required in order to entitle a plaintiff to conpensation for a
violation of the CPA, an actionable cause of action under the CPA
does not arise until the plaintiff has sustained injury resulting
fromthe violation

The injury for which appell ees sought recovery under the CPA
in the instant case were the personal injuries stemmng fromthe
m nor plaintiff’s ingestion of |ead paint and resulting |ead
poi soning. This was not a case, as was the case in (olt,
i nvol vi ng recovery of any pecuni ary damages appel | ees may have
sustained nerely as result of renting a prem ses that was
uni nhabi tabl e or a prem ses whose rental value was infl ated.
| ndeed, if appellees had denonstrated that the condition of the
prem ses upon the inception of the | ease was such that they
suffered injury just by virtue of their occupation of the
prem ses, they may have been entitled to danages in the form of

restitution of rent. Such a claim for pecuniary |oss rather



t han personal injury, would have arisen upon their occupation of
the prem ses on March 1, 1986, and such a cl ai mwould not have
been subject to the statutory cap which, by its express terns,
applies only to personal injury clainms. Appellees’ asserted
cl ai munder the CPA, however, was a personal injury claim(hence
application of the cap statute in the first instance) which did
not arise until appellees sustained personal injury.

Odinarily, the question of when a conpensable claimarises

requires a factual determ nation. See Wod, 119 Md. App. at 48;

Ginmshaw, 115 Md. App. at 165. In the case before us, the trial
court made a factual determ nation that appellees’ negligence
claimdid not arise until after July 1, 1986. Inplicit in such a
determ nation is a factual finding that appellees did not sustain
conpensable injury as a result of |ead exposure until after that
date. That finding was not clearly erroneous. |ndeed, in our
view, the evidence requires a finding that appell ees sustained
conpensable injury after July 1, 1986, and consequently their CPA
claimarose after July 1, 1986. Allen’s first el evated bl ood

| ead | evel occurred on July 29, 1987, and there is no evidence to
support a finding that his blood | ead | evel was el evated above
acceptable levels prior to July 1, 1986. Contrary to appellees’
contentions, Dr. Klein did not testify that any exposure to |ead
no matter how small, causes denonstrable injury to children. Nor

did he testify that, in fact, Allen sustained physical injury on



or prior to July 1, 1986. Consequently, we agree with the

appellants and direct the Grcuit Court for Baltinore City to

reduce the judgnent in this case to
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$350, 000.

CASE REMANDED TO CI RCUI T COURT
FOR BALTI MORE CI TY FOR ENTRY
OF APPROPRI ATE ORDER REDUCI NG
JUDGVENT FROM $500, 000 TO
$350, 000. COSTS TO BE PAI D BY
APPELLEES.



