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We shall here affirm convictions of first degree felony
murder, robbery with a deadly weapon, robbery, use of a handgun in
the comm ssion of a felony, conspiracy to commt robbery with a
deadly weapon, and conspiracy to conmt robbery returned by a
Prince George’s County jury against appellant, Janes Al bert West
(West or appellant). He was sentenced to life inprisonnent for the
fel ony murder conviction, twenty years consecutive for the use of
a handgun in the commssion of a felony, and twenty years
concurrent for the conspiracy to commt robbery with a deadly
weapon. The remai ning convictions were nerged.

Before this Court he contends:

(1) The trial judge erred in denying the
notion to suppress the statenents taken by
Detective Canales on January 30, 1997, and
Detective MIler on February 5, 1997

(2) The trial judge erred in concluding that
there was no basis for submtting the charge
of second degree nurder to the jury because
t he co-defendant had al ready been convicted of
first degree felony nurder;

(3) The trial judge erred in excluding a
statenment made by West that should have been
admtted as an excited utterance; and

(4) The trial judge erred in refusing to admt
an incrimnating statement of Aaron Footes
under the declaration against i nt erest
exception to the hearsay rule.

W shall state such facts as are relevant to each of the

contentions as we address them



| .
The Motion to Suppress

West was arrested on a warrant around 6: 00 a.m on January 30,
1997. He was placed in an interview room in the Crimnal
| nvestigation Division of the Prince George’'s County Police
Departnment at around 8:00 a.m on that date. An interview began
with Detective Epperson at approximately 9:47 a.m Epper son
testified that he advised the accused of his rights and that West
then signed a waiver and gave a statenent. The adm ssion into
evidence of that statenent is not chall enged. That interview
apparently concluded at approximately 1:30 p.m on January 30,
1997.

At approximately 3:49 p.m on that sanme day, January 30,
after first obtaining a second waiver of Wst’'s Mranda rights,
what is referred to as a “voice stress test” was adm ni stered by
Detective den d ark. West, at that tinme, denied having been
involved in the homcide at a K-Mart parking |ot on Decenber 31,
t he subject of this prosecution. He did admt, however, that he
and a cohort were “out doing robberies that particular night.”

Then, at 7:52 p.m on January 30, Detective |Ismael Canales
began an interview with West. Wst’'s brief refers to Canal es as
“the fifth officer to interview the Appellant that day.” Detective
Canal es stated that appellant admtted that he and Aaron Footes
had gone out together with the purpose of robbi ng sonmeone and t hat

he was there as Footes’s “backup.” Canales testified:



| then went into the question and answer
session section which was, ny first question
was, what are you supposed to be doing while
Aaron is out in the car?

And he says, set and waiting because | am
hi s backup.

What did you nmean by Aaron didn’'t do it?

Aaron went to the pizza place and cane
back. He didn’t rob the pizza place.

The next question is: Wre you aware that
Aaron was going to rob the pizza place?

Yes, | was were--that is aware--that
Aaron was going to rob the pizza pl ace.

After he didn’t rob the pizza pl ace, what
were you driving Aaron around for?

Ri di ng Aaron around to rob sonebody.

Next question: Wiy did you take Aaron to
K- Mart ?

| take Aaron to K-Mart so he can go to
buy sonmething in the K-Mart. | know that he
can possibly rob sonebody.

Knowi ng that he could rob soneone, you
were with himto do what?

To be his backup.

When Aaron went to the right of the K-
Mart front door, you knew that he was going to
do what ?

When Aaron went to the right, he seen
sonebody and he robbed.

How do you know this?

| heard — I hard [sic] a gun noise and
Aaron ran to the car.

West was again interrogated on February 5, 1997. Detective
MIler testified that he questioned Wst on that day because he
wanted to clarify sone of the information previously provided by
West. Mller said he had | earned from Footes that West had shot
the victimin the foot which contradicted Wst’s previ ous account
of the nmurder in which he stated that he renmained in the car the
entire time and was not involved in the shooting. Wen asked why

he had gone to the K-Mart with Footes on the evening in question,



West said that “he went there to find soneone to rob.”

West here contends that the January 30 statenment to Canal es
and the February 5 statenment to MIler “should have been suppressed
because they were the product of repeated interrogations by five
different police officers and by the inproper influence of the
voice stress test.” At the suppression hearing, the trial judge
found the statenents to have been voluntary.

We | ook only to the record of the suppression hearing and do
not consider the record of the trial in reviewng the denial of a
motion to suppress. See Trusty v. State, 308 Md. 658, 670-71, 521
A.2d 749, 751 (1987) (quoting Jackson v. State, 52 M. App. 327,
332 n.5, 449 A 2d 438, 441 n.5, cert. denied, 294 M. 652 (1982)).
We are further limted to considering only those facts which are
nost favorable to the State as the prevailing party on the notion.
See Riddick v. State, 319 M. 180, 183, 571 A 2d 1239, 1240-41
(1990); see also Sinpler v. State, 318 M. 311, 312, 568 A 2d 22
(1990). In considering the evidence presented at the suppression
hearing, “[w] e extend great deference to the fact finding of the
suppression hearing judge wth respect to determning the
credibilities of contradicting witnesses and to weighing and
determning first-level facts.” Perkins v. State, 83 Mi. App. 341,
346, 574 A 2d 356, 358 (1990). “When the facts are in dispute, we
accept them as found by the trial judge unless he is clearly

erroneous in his judgnment on the evidence before him” R ddick



319 Md. at 183, 571 A 2d at 1240. Even so, as to the ultimte
concl usi ve fact of whether an action taken was proper, we mnmust nake
our own i ndependent constitutional appraisal by reviewng the | aw
and applying it to the facts of the case. See id.; Perkins, 83 M.
App. at 346, 574 A 2d at 358. Wth this in mnd, we turn to the
case before us.

In making her ruling, the trial judge (Krauser, J.) found “no
| ack of voluntariness” in the statenents nmade to the detectives and
denied the notion. She explained, with regard to the statenent on
January 30, 1997, that the interrogations included breaks and that
“it was a very long day for him but . . . he had been provided
meal s and beverages throughout that period of tinme.” As to the
statenent on February 5, 1997, the judge observed that appell ant
was taken to the comm ssioner at about 1:00 a.m, then brought back
to the County Detention Center the follow ng night at about 6:00
p.m The judge concluded that “the length of tinme in which Wst
was back at the County Detention Center seenfed to her to be] a
sufficient interruption of the interrogation process that there
[was] no undue coercion based on that delay. . . . Al the
statenents given therefore [were] voluntary and there was no
infringement on M. West’s rights.”

The foundation for Wst’'s contention is that the police
exerted psychol ogical coercion upon him thus forcing him to

involuntarily nake statenents. Before further examning the



circunstances of this case, we shall review the |aw concerning
i nvoluntary statenments and coercion

The Suprene Court of the United States recognized in Spano v.
New York, 360 U. S. 315, 321, 79 S. . 1202, 1206 (1959), that “the
actions of police in obtaining confessions have cone under scrutiny
in a long series of cases.” In Spano, the Court recognized that
the police are becom ng increasingly sophisticated in extracting
conf essi ons. Id. The Court held that the confession there was

i nvoluntary, basing its decision on the fact that the defendant was

a “foreign-born young man of 25[,] . . . had progressed only one-
hal f year into high school and . . . had a history of enotiona
instability.” 1d. at 321-22 &n.3, 79 S. C. at 1206 & n.3. The

Court further based its conclusion on the Ilength of the
interrogation of “eight straight hours.” 1d. at 322, 79 S. C. at
1207. Looking at the totality of the circunstances, the Suprene
Court <concluded that the defendant’s “wll was overborne by
official pressure, fatigue and synpathy falsely aroused after
considering all of the facts . . . .” Id. at 323, 79 S. C. at
1207.

In Hof v. State, 337 Ml. 581, 655 A 2d 370 (1995), Chief Judge
Bell recently stated for the Court that “[u]nder Maryland' s comon
law, a confession is presunptively inadm ssible ‘unless it is
“shown to be free of any coercive barnacles that may have attached

by inproper neans to prevent the expression from being



voluntary.”’” ld. at 595, 655 A 2d at 377 (citing cases). He
further stated for the Court, referring to N cholson v. State, 38
Md. 140, 153 (1873), that *“alnbst a century before Mranda” the
Court of Appeals stated: “[1]t is very clear wupon all the
authorities, that if the confession of the appellant had been
i nduced by any threat of harm or prom se of worldly advantage held
out to him. . ., it ought to be excluded.” 1d. The Court next
stated, citing cases, “[I]n determning whether a confession is
pl agued with any °‘coercive barnacles’, the standard . . . is
whet her, under the totality of all the circunstances, the statenent
was given freely and voluntarily.” 1d. The Court explai ned that
the totality test consists of a nunmber of factors, including:

where the interrogation was conducted; its

| ength; who was present; how it was conducted;

its content; whether the defendant was given

M randa warnings; the nmental and physical

condition of the defendant; the age,

background, experience, education, character,

and intelligence of the defendant; when the

def endant was t aken bef ore a court
comm ssioner follow ng arrest; and whether the

def endant was physi cal |y m st reat ed,
physically intimdated or psychologically
pressured.

Id. at 596-97, 655 A 2d at 377-78 (citations omtted).

This Court has also addressed the admssibility of a
statement. In State v. HII, 2 Ml. App. 594, 600-01, 236 A 2d 27,
30 (1967), Chief Judge Robert C. Murphy noted for this Court that

“the standard by which the adm ssibility of [the defendant’s]



statenent is to be neasured is whether, under the totality of al
the attendant circunstances, the statenent was given freely and
voluntarily.” The Court interpreted that test as foll ows:

More specifically, the constitutional inquiry
i s not whether the conduct of the officers

was shocki ng, but whether his confession was
free and voluntary, viz., whether it was
extracted by any sort of threats, or violence,
or obtained by any direct or inplied prom ses,
however slight, or by the exertion of any
i nproper influence. O herwise stated, the
test of the admssibility . . . is whether his
wi Il was overborne at the tine he confessed;
or whether his confession was the product of a
rational intellect and a free will; or whether
his statenment was ‘freely self-determned[.]’
So that, as succinctly stated by the Court of
Appeals . . . the question is not whether the
accused was frightened, but whether his
di sclosures to the officers were freely and
voluntarily made at a tine when he knew and
under st ood what he was sayi ng.

ld. at 601-03, 236 A 2d at 30-31 (citations omtted).

Appel l ant al so contends that the use of the results fromthe
voi ce stress test contributed to the coercion. Citing Johnson v.
State, 31 Md. App. 303, 355 A 2d. 504 (1976), he contends that “the
use of ‘truthfulness’ tests such as voice stress tests and lie
detector tests have the potential to inproperly coerce a
confession[.]” Wile this Court did note, with reference to the
contentions relative to a polygraph or “lie detector,” that “the
use of the deception testing device was intended to produce a
psychol ogical effect upon the accused in order to obtain the

relevant facts[,]. . .” it further stated that “the use of such a



procedure for that purpose would not as a matter of law require the
exclusion of a confession so obtained[.]” I1d. at 305, 355 A 2d at
506.

In the instant case, as the trial judge noted, there was no
conti nuous badgering by the police. The cases cited by appell ant
are inapposite to the instant case because they contain egregi ous
and extrenme circunstances where a person’s wll was overborne by
aggressive police tactics. W viewthe totality of circunstances
in the present case in nmaking our independent judgnent. |ncluding
the use of the results fromthe voice stress test, there is no
suggestion in the record that appellant’s will was overborne. No
requests went unhonored. There were no inducenents, prom ses, or
threats. Cdearly, there was no physical coercion. This is sinply
a case of a sheer passage of tine with repeated questioni ng which
is essential to the majority of interviews. The trial court did

not err in concluding that the statenent was vol untary.

.
Subm ssi on of Second-Degree Murder to the Jury

In Qark v. State, 80 Ml. App. 405, 564 A 2d 90 (1989), Judge
Robert M Bell stated for this Court that a trial judge
must instruct the jury on a matter which is a
proper subject for instructions where a tinely

request has been nade even though that request
is not totally accurate and may contain sone

erroneous material. To hold otherw se would
be to place on the parties the responsibility
for determ ning what the Jlaw is, a



responsibility which is properly entrusted to
the court.

ld. at 412, 564 A 2d at 94 (citing cases).

Maryl and Rul e 8-131(a) states that our appellate courts wll
not decide an issue "unless it plainly appears by the record to
have been raised in or decided by the trial court . . . ." Rule 4-
325(c) provides in pertinent part, “An appellate court, on its own
initiative or on the suggestion of a party, may however take
cogni zance of any plain error in the instructions, material to the
rights of the defendant, despite a failure to object.”

In Hutchinson v. State, 287 M. 198, 411 A 2d 1035 (1980),
Judge Col e was dealing for the Court with then Rule 757(h) when he
made plain that whether to review an i ssue not rai sed and deci ded
below is discretionary with the appellate court. He said for the
Court:

The rule clearly anticipates circunstances
giving rise to error which may justify an
appel l ate court's intervention. However, the
di scretion conferred by 8 h is not exercised
as a matter of course. It presupposes sone
inquiry by the reviewng court to determne
whether the error is material to the rights of
the accused, i. e., vitally affecting his
right to a fair and inpartial trial.

While we do not propose to set forth any
fixed fornmula for determ ning when discretion
shoul d be exercised, we do expect that the
appellate court would review the materiality
of the error in the context in which it arose,
giving due regard to whether the error was
purely technical, the product of conscious

design or trial tactics or the result of bald
i nattention. W enunerate these factors

10



because we feel t hey are ordinarily
i nconsi stent with circunmstances justifying an
appel late court's intervention under 8 h. In
our cases we have characterized i nstances when
an appellate court should take cognizance of
unobj ect ed to error as conpel |'i ng,
extraordi nary, exceptional or fundanental to
assure the defendant a fair trial.

ld. at 202-03, 411 A 2d at 1038.

On instructions, Judge Eldridge said for the Court in Johnson

v. State, 303 MI. 487, 495 A .2d 1, cert. denied, 474 U. S. 1093, 106

S. .

868 (1985):

A party is generally entitled to have his
theory of the case presented to the jury
t hrough a requested instruction if that theory
is a correct exposition of the law and there
is evidence in the case which supports it.
Smith v. State, 302 M. 175, 179, 486 A 2d
196, 198 (1985); Sergeant Co. v. Pickett, 285
Md. 186, 194, 401 A 2d 651, 655 (1979); Levine
v. Rendler, 272 M. 1, 13, 320 A 2d 258, 265
(1974). The test for whether an instruction
was proper has two aspects: (1) whether the
instruction correctly states the law, and (2)
whether the law is applicable in |light of the
evi dence before the jury. Sergeant Co.,
supra, 285 Ml. at 194, 401 A 2d at 655. | f
the test is nmet, the instruction nust be
given. Smth, supra, 302 Md. at 179-80, 486
A 2d at 198.

ld. at 512, 495 A . 2d at 13 (enphasis in original).

In Johnson v. State, 310 Md. 681, 531 A 2d 675 (1987),

El dridge said for the Court:

Al though the trial court’s failure to give a
requested instruction may constitute error,
the rules go on to indicate that such error is
ordinarily not preserved for appellate review
unl ess the requesting party objects after the

11

Judge



trial court instructs the jury. Rule 4-325(e)
provides in pertinent part that “[n]o party
may assign as error . . . the failure to give
an instruction unless the party objects on the
record pronptly after the court instructs the
jury. " The |l anguage of the rule plainly
requi res an objection after the instructions
are given, even though a prior request for an
instruction was nade and ref used.
ld. at 686, 531 A 2d at 677.
In this case, appellant failed to request a second-degree
murder jury instruction or nmake an objection to the jury
instructions offered by the court. After reviewng the
instructions at the bench, the follow ng was sai d:
[ THE COURT:] Al right. Al set? That’'s it.
Al right. Any exceptions? Just so it is
clear, no exceptions to the instruction?
[ DEFENSE COUNSEL:] Not at this point.
[ ASSI STANT STATE' S ATTORNEY:] No, Your honor.
[ THE COURT:] No exceptions.

After the trial judge instructed the jury, the foll ow ng occurred:
[ THE COURT:] All right. Anything further?
[ DEFENSE COUNSEL:] No.
[ THE COURT:] M. Mani co?
[ ASSI STANT STATE' S ATTORNEY:] No, Your honor.

Since there was no request for the instruction, and there were
no objections to the instructions given, the issue was not

preserved for appeal.

While, as noted above, the issue was not preserved, an

12



appel | ate court may exercise discretion in addressing the issue.
See Ml. Rule 8-131(a). Qite sinply, the jury was not required to
be instructed on second-degree nurder because it is not a |esser
i ncluded offense of first-degree felony nmurder and the evidence
produced at trial was insufficient to support such an instruction.
See Butler v. State, 91 M. App. 515, 523, 605 A 2d 186, 189
(1992), aff’d, 335 MJ. 238, 643 A 2d 389 (1994). In Butler, Judge
Moyl an said for this Court:

The nurderous nens rea under [the theory of

fel ony nurder based on arned robbery] does not

entail any intent to kill at all but only the

intent to perpetuate the underlying felony.

Second- degree nurder, by contrast,

reqU|res the specific intent elther to kill or

to commt grievous bodily harm against the

victim Al though second-degree nurder of the

intent-to-kill variety is thereby a |esser,

i ncl uded of fense subsuned within preneditated

murder, it is not a lesser included offense

wi thin fel ony-nurder.
| d. In this case, the evidence does not support the instruction
for second-degree nurder because the evidence at trial all revol ved
around the comm ssion of a robbery. Therefore, it was not error to
withhold it fromthe jury' s consideration.

.
Excited Uterance
Approxi mately two and one-half hours after the nurder in

question West allegedly spoke by tel ephone to his brother, Lester
Price. It is clainmed that during this conversation, Wst told

Price that Footes was crazy and he thought that Footes had shot

13



sonmeone. Prior to Price’s testinony, the State noved in limne to
preclude the adm ssion of the statenent. The trial judge held this
statenent to be inadm ssi bl e hearsay.

West contends that this statenent is adm ssible under the
excited utterance exception to the hearsay rule set forth in
Maryl and Rul e 5-803(b)(2). The rule provides: “The follow ng are
not excluded by the hearsay rule, even though the declarant is
available as a witness: . . . (b) OQher exceptions. (1) . . . (2)
Excited utterance. A statenment relating to a startling event or
condition made while the declarant was wunder the stress of
excitenment caused by the event or condition.”

To determ ne whether a statement is properly characterized as
an “excited utterance,” we examne “the totality of the
circunstances.” State v. Harrell, 348 MI. 69, 77, 702 A 2d 723, 727
(1997). “A statenent may be adm tted under this exception if ‘the
decl aration was made at such a tinme and under such circunstances
that the exciting influence of the occurrence clearly produced a
spont aneous and instinctive reaction on the part of the declarant

[who is] still enmotionally engul fed by the situation. "
Id. (quoting Harnony v. State, 88 M. App. 306, 319, 594 A 2d 1182,
1188 (1991)) (citations omtted). In addition, the excited
utterance exception applies only to statenents related to the

“startling event[.]” See Harrell, 348 Md. at 80, 702 A 2d at 727

(citing Md. Rule 5-803(b)(2)). An appellate court should not

14



reverse a trial court’s decision on the adm ssibility of an excited
utterance absent an abuse of discretion. See Stanley v. State, 118
Ml. App. 45, 53, 701 A 2d 1174, 1178 (1997), cert. granted, 349 M.
105, 707 A.2d 90 (1998).

“The rational e behind the excited utterance exception [to the
hearsay rule] is that the startling event suspends the declarant’s
process of reflective thought, thus reducing the |ikelihood of
fabrication.” Harrell, 348 Md. at 77, 702 A .2d at 727; see also 6
Lynn MLain, Mryland Evidence 8 803(2).1 at 350. A primary
consideration in determ ning whether a declaration qualifies as an
excited utterance is the tinme between the startling event and the
decl arant’s statenent. See id. This Court recently recognized
that, “[a]lthough there is no absolute Iimt on the anount of tine
that may el apse between an utterance that will be adm ssible at
trial and the correspondi ng exciting event, the utterance becones
less reliable as tinme passes.” Stanley, 118 M. App. at 54, 701
A 2d at 1179. W do recogni ze, however, that the closeness in tine
between the startling event and the statenment, while an inportant
consideration, is not determ native. See Honick v. \Walden, 10 M.
App. 714, 717, 272 A 2d 406, 409 (1971).

The excited utterance exception to hearsay was di scussed at
| ength by Judge Motz for this Court in Harnony. There, we analyzed
the testinony of a victims sister regarding her telephone

conversation wth a victim that took place three hours after a

15



startling incident. See Harnony, 88 M. App. at 321, 594 A 2d at
1187. In its analysis, the Court stressed the inportance of the
startling event’s inpact on the declarant by stating:

The utterance need not be contenporaneous or

simul taneous with the principal act. Wile it

may be subsequent to it, it rmust Dbe

established that the exciting influence has

not lost its sway or been dissipated by

meditation. But the crucial factor is not so

much the | apse of time or change of |ocation

but the continuance of a situation which

insures that what is said is, in fact, a

spont aneous reaction to the occurrence, rather

t han an independent, preconceived expression

of the speaker’s wll.
ld. at 320, 594 A 2d at 1188-89 (quoting Deloso v. State, 37 M.
App. 101, 106, 376 A.2d 873, 877 (1977) (citations omtted)). The
Court held that the victimwas still “in the throes of the ‘exciting
event’ and therefore not capable of reflective thought ”
ld., 594 A 2d at 1189. This determ nation was based on facts
including “[t]he victimwas upset enough . . . to lock herself in
a bathroom crying.” 1d. She “was ‘crying hysterically’ and could
barely be understood[.]” Id. at 318-19, 594 A 2d at 1188.

In this case, the statenent allegedly was nade about two and
one-half hours after the nmurder. The trial judge, in rejecting its
adm ssibility, stated that her “understanding is an excited
utterance has to be a present sense inpression that occurs pretty
close to the occurrence.”

Here there is no evidence in the record simlar to that in

Har nrony whi ch woul d allude to appellant’s reflective process being

16



still suspended by the startling event during his conversation with
his brother. The record does not reveal any clues as to appellant’s
deneanor at the tinme the statenent was nade. In essence, there is
no evi dence that would negate the Iikelihood of fabrication. Thus,
there was no abuse of discretion by the trial court in not admtting

the statenent as an excited utterance.

| V.
Decl arati on Agai nst Interest

At trial defense counsel proffered that after speaking with
West, his brother, Price, confronted Aaron Footes about the incident
the foll ow ng day. It is clained that during this conversation
Footes admtted to robbing the victim According to Price, Footes
also admtted that he first shot the victimin the foot, but later,
after discovering the victims badge, got scared and shot himin the
head.

West contends that this evidence should have been adm tted
under the provisions of Maryland Rule 5-804(b)(3), which states:

(b) Hearsay exceptions. The follow ng
are not excluded by the hearsay rule if the
decl arant is unavail able as a w tness:

(1)

(2 . . .

(3) Statenment against interest. A
statenent which was at the tinme of its making
so contrary to the declarant’s pecuniary or
propriety interest, so tended to subject the
declarant to civil or crimnal liability, or
so tended to render invalid a claim by the
decl arant agai nst another, that a reasonable
person in the declarant’s position would not

17



have made the statenent unless the person
believed it to be true. A statenent tending
to expose the declarant to crimnal liability
and offered to excul pate the accused is not
adm ssi bl e unl ess corroborating circunstances
clearly indicate the trustworthiness of the
statement .

The trial judge, in rejecting the proffer under the provisions
of this rule, said:

| just don't see sufficient indicia of
reliability. | don't see any corroboration to
indicate trustworthiness of that statenent,
tal ki ng about a statenent nmade to the brother
of the accused which totally incrimnates the
al | eged speaker and does as nuch as possible
to excul pate the brother of the [prospective]
W t ness.

It is a balancing test, unfortunately |
have to exerci se. | can’t allow it to go to
the jury, and then | et them deci de whet her or
not it is trustworthy. That is not what the
Rul es of Evidence anticipate. | have to nmake
that decision, and | just am not hearing
anyt hing that shows nme such corroboration to
all ow such a statenment to cone in.

* * *

| think if M. Footes corroborated it
t hrough his own statenents to the police, and
he didn't--he never inplicated M. Wst at
all, then that would be corroboration of this
al | eged statenent, but where we got ballistics
tests that tend to suggest the contrary, and
nothing that corroborates it other than M.
West’s own statenments, | don't think that that
is sufficient corroboration. It certainly is
not cl ear corroboration.

The rational e for adm ssion of such statenents is that “there
is a circunstantial guarantee of sincerity when one nekes a
statenent adverse to one’'s interest.” 6 Lynn MlLain, Mryland

Evi dence 8§ 804(3).1 at 467 (citations omtted). The defense may

18



prove an incul patory or exculpatory statement nmade by a third
person “only if it appears to the trial court that there was no
collusion in obtaining it and there are sufficient indicia of its
trustworthiness to justify its receipt into evidence. Simlarly,
a statenent which incul pates not only the declarant but also the
accused should be inadm ssible absent corroboration.” 6 Lynn
McLai n, Maryland Evidence 8 804(3).1 at 469-70 (citations omtted).

Al t hough deci ded before the adoption of the Maryl and Rul es of
Evi dence, effective July 1, 1994, we believe the statenent by Chief
Judge Brune for the Court in Brady v. State, 226 Ml. 422, 174 A 2d
167 (1961), aff’'d, 373 U.S. 83, 83 S. C. 1194 (1963), to be good
| aw today. The Court there said, “To what extent a confession or
adm ssion of a third party is free of collusion and bears the
indicia of trustworthiness is a question which we think should be
entrusted in the first instance to the sound discretion of the
trial judge.” Id. at 429, 174 A 2d at 171.

State v. Standifur, 310 Ml. 3, 526 A 2d 955 (1987), was
| i kewi se deci ded before the adoption of the present rule. However,
it would seem that the three-part test there articulated for
determ ning whether a statenent falls within this exception to the
hearsay rule is applicable under the rule. The Court indicated
that first, the declarant’s unavailability nmust be established by
t he proponent of the statenment. See id. at 12, 526 A 2d at 958.

Next, the trial judge nust carefully exam ne:
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the content of the statenment in light of all
known and rel evant circunstances surrounding
the making of the statenent and all rel evant
information concerning the declarant, and
determ ne whether the statenment was in fact
against the declarant’s penal interest and
whet her a reasonable person in the situation
of the declarant would have perceived that it
was against his penal interest at the tine it
was made.

ld. at 17, 526 A 2d at 962.

The Court of Appeals in yet another pre-Maryland Rul es of
Evi dence case examned the corroboration requirenent of the
decl aration against interest hearsay exception. See Simmons v.
State, 333 Md. 547, 636 A 2d 463, cert. denied, 513 U S. 815, 115

S. CG. 70 (1994). There, the Court noted that the burden is on the

proponent “to establish that it is cloaked with ‘indicia of
reliability” . . . [which] neans that there nust be a ‘show ng of
particul ari zed guarantees of trustworthiness.”” 1d. at 560, 636

A.2d at 469 (quoting Onio v. Roberts, 448 U. S. 56, 66, 100 S. O

2531, 2539 (1990)). The Court made clear, however, that
corroboration by reference to other evidence at trial is not the
correct measurenent of reliability; rather the inherent reliability
of the statenent is to be neasured by those circunstances “that
surround the making of the statenent and that render the declarant
particularly worthy of belief.” 1d. at 560, 636 A 2d at 469-70
(quoting ldaho v. Wight, 497 U S. 805, 819, 110 S. C. 3139, 3148

(1990)). Quoting Wight, the Simmons court held, “[H earsay
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evidence used to convict a defendant nust possess indicia of
reliability by virtue of its inherent trustworthiness, not by
reference to other evidence at trial.” 1d. at 561, 636 A 2d at
470. The Simons Court makes it clear that it is inproper to “l ook
to the testinony of the victinms as corroborating [declarant’s]
statenent.” 1d. at 562, 636 A 2d at 470.

As a prelimnary matter, the declaration against interest
exception to the hearsay rule requires that the declarant be
unavail able. See MI. Rule 5-804. 1In this case, the declarant took
the stand and refused to testify. Thus, under Rule 5-804(a)(2), he
i's unavail abl e for purposes of the rule.

Next, the statenent is clearly agai nst Footes’ penal interest,
thus satisfying part two of the test. As for the third factor, it
does not appear that the trial judge, in examning the totality of
the circunstances that surrounded the making of the statenent,
abused her discretion by concluding that the statenent was not
sufficiently reliable for adm ssion into evidence. The totality of
ci rcunst ances under which the statenent was nmade mlitate agai nst
a finding of the requisite reliability. The major factor
considered by the trial court was that the person to whom the
statenment was said to have been nade was the appellant’s brother.
It is not inconceivable that appellant’s brother would be desirous
of excul pating himfromthe crine.

The judge did, however, consider Footes’ subsequent statenents
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to the police. It appears that the reliability of the declarant’s
statenent, nmde the day after the crinme, was damaged by a
conflicting witten report submtted to the police by the decl arant
subsequent to the making of the statenent. The trial judge also
considered the ballistics tests on the gun and bullets, the results
of which are unsupported by Footes’ statenent. These circunstances
are not ones that can be neasured at the tinme the statenent was
made as indicated by Sinmmons. Thus, the trial judge's
consideration of the ballistics tests and the declarant’s
subsequent written statenments to the police was inproper. This
i nproper consi deration, however, does not affect the decision. The
| ack of evidence produced by appellant to get over the burden of
proving the statenent’s reliability, as required in Si mmons, was
not nmet. In that respect, the trial judge did not abuse her
discretion in refusing to admt the statenent.

As an alternate ground for our affirmance we hold that even if
the trial judge erred in refusing to admt the statenment in
question, such error was harnl ess beyond a reasonable doubt. 1In a
crimnal case, the test for determ ning whether error by the trial
court was harm ess is whether, upon an independent review of the
record, we are able to “declare a belief, beyond a reasonable
doubt, that the error in no way influenced the verdict . . . .7
Dorsey v. State, 276 Md. 638, 659, 350 A 2d 665, 678 (1976); see

al so Johnson v. State, 303 Ml. 487, 528-29, 495 A 2d 1, 22 (1985),
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cert. denied, 474 U.S. 1093, 106 S. &. 868 (1986) (stating, "It is
a fundanental rule of appellate procedure that a review ng court
wi Il not reverse upon rulings on evidence where the ruling did not
result in prejudice to the conplaining party.”).

The overwhel m ng evidence in this case, including statenents
made by appellant to police admtting his presence and i nvol venent
in the underlying robbery, and testinony fromballistics experts
that two weapons were likely used, leads to the determ nation that
appel l ant was guilty beyond a reasonabl e doubt of felony nurder.
The fact that Footes may have been the only shooter, which is the
content of the statenent at issue, does not negate appellant’s
i nvol vement in the underlying felony, i.e. robbery. In such
i nstance, appellant can be found guilty of felony nurder under the
felony nurder doctrine as a participating felon when a homcide is
commtted by a co-felon, without being the trigger man. See, e.g.
Canmpbel | v. State, 293 M. 438, 442, 444 A.2d 1034, 1037 (1982)
(stating, “This Court has held that wunder the felony-nurder
doctrine a participating felon is guilty of nurder when a hom cide

has been commtted by a co-felon.”) (citations omtted).

CONCLUSI ON
In sum the trial court did not err in denying West’'s notion
to suppress the statenents nade by West to either detective. In

addition, although the issue of giving a second-degree jury
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instruction was not preserved, there was no evidence to require
subm ssion of such an instruction as second-degree nmurder is not a
| esser included offense of felony nmurder. Next, the statenent nade
by West to his brother was properly excluded from evidence as it
was not an abuse of discretion for the trial court to determ ne
that the statenment was not an excited utterance. Lastly, the trial
court did not err in refusing to admt the statenent nade by the
acconplice to Wst’'s brother, in that there was no abuse of
di scretion in determning that the statenent did not properly fal

under the declaration against interest exception to hearsay.

JUDGVENT AFFI RMED
APPELLANT TO PAY THE
CCSTS.
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