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Appel l ant Arm ger Volunteer Fire Conpany, Inc. (“Armger”)
appeals from the entry of a default judgnent for $195, 158.66
against it and in favor of Gertrude M Woner and Martin Woner,
appel l ees, by the Grcuit Court for Anne Arundel County. Arm ger
presents the follow ng question for review, which we have refraned:

Ddthe lower court err in granting a judgnent by default

when it did not first ascertain that the clerk of court

had mailed the notice of order of default to Armger’s

| ast known address, as provided in the request for order

of default?

We answer this question in the affirmative. Accordingly, we
vacate the judgnent and remand the case to the circuit court for
further proceedi ngs consistent wth this opinion.

FACTS

On July 13, 1993, CGertrude M Woner was visiting the Arm ger
Vol unteer Fire Conmpany, Inc. at 8100 Solley Road, in Pasadena,
Maryl and, to make a presentation to its Board of Directors on
behal f of the Arm ger Volunteer Fire Conpany Auxiliary. As Ms.
Whoner was | eaving the building, she slipped and fell, sustaining
serious physical injuries.

Al nost three years later, on April 10, 1996, Ms. Woner and
her husband sued Armiger in the Grcuit Court for Anne Arundel

County, alleging negligence.! Wen the suit was filed, Arm ger did

IM. and Ms. Woner al so sued C&W Contractors, which had been
performng construction work on the Armger premses at the tine of
Ms. Woner’s injury. They subsequently dism ssed their claim
agai nst that defendant voluntarily, wth prejudice.



not have a resident agent to accept service of process.? For that
reason, M. and Ms. Woner effected substituted service on
Arm ger, in accordance wth MI. Rule 2-124(m), by serving the
conpl ai nt and a summons upon the State Departnent of Assessnents
and Taxation (“SDAT”), in Baltinore.?

For reasons that are not explained by the record, the caption
of the Woners’ conplaint does not state an address for Arm ger and
does not state that Armger’s address is unknown, contrary to the

requirenent of M. Rule 1-301(a).* | nstead, the case caption

2Arm ger’s resident agent had resigned effective February 5,
1993 and had not been repl aced.

SMd. Rul e 2-124(n) provides:

Substituted service upon State Departnent of
Assessnents and Taxation. Service may be nade
upon a corporation, limted partnershinp,
[imted lTability partnership, l[imted
l[iability conmpany, or other entity required by
statute of this State to have a resident agent
by serving two copies of the summons,
conplaint, and all other papers filed with it,
together with the requisite fee, upon the
State Departnent of Assessnents and Taxation
if (i) the entity has no resident agent; (ii)
the resident agent is dead or is no | onger at
the address for service of process maintained
with the State Departnment of Assessnents and
Taxation; or (iii) two good faith attenpts on
separate days to serve the resident agent have
fail ed.

‘“Md. Rule 1-301(a) provides, in pertinent part:
Caption and titling. [. . .] An original
pl eading shall contain the nanmes and
addresses, including the zip code, of all
parties to the action if the nanmes and
addresses are known to the person filing the
pl eadi ng. If the address of a party is
(continued. . .)



nmerely lists Armiger’s nane foll owed by “Serve on: State Depart nent
of Assessnments and Taxation,” with the SDAT s Bal ti nore address.

The SDAT admtted service of process of the conplaint on Apri
22, 1996. On April 26, 1996, SDAT representatives sent the
conpl aint and sumons, together with a “notice of service of
process,” by certified mail, return recei pt requested, to Arm ger,
at 304 Muntain Road, Post Ofice Box 264, Pasadena, Maryland
21122.5 Four days later, the receipt was returned to the SDAT
mar ked “Return to Sender, Unclainmed.” The postal service attenpted
delivery again on May 5, 1996. The receipt was returned a second
time, marked “Uncl ai ned.”

On May 31, 1996, M. and Ms. Woner filed a request for entry
of order of default, under M. Rule 2-613(b).® Their request
included a statenent giving Armger’s |ast known address as 304

Mount ai n Road, Pasadena, Maryland 21122.7 The court granted the

4(C...continued)

unknown, the pleading shall so state .
An “‘[o]riginal pleading neans the first pleading filed
in an action . . .” M. Rule 1-202(9).

SArm ger has never contested the accuracy of that address.

6ln 1996, Mi. Rule 2-613 was anended to add present subsection
(a), which sets forth the “parties” to whomthe rule applies. The
remai ni ng subsections were redesignated accordingly, wthout
subst antive change. The pertinent events in this case occurred
before and after the 1996 anendnent to the Rule. For clarity and
consistency, we will refer to all of the subsections of Ml. Rule 2-
613 by their present post-1996 anendnent designations.

"The post office box nunber was not included. Arm ger has not
argued that that om ssion made the |ast known address as provided
(continued. . .)
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Woners’ request on June 24, 1996. On June 27, 1996, the order of
default was entered on the docket. The docket also reflects an
entry for that day stating “Notice of Default Oder |ssued” to
“Defendant 001,” which is Armiger. The notice of default order in
the record gives the case caption and nane and st ates:
To: ARM GER VOLUNTEER FI RE COVPANY | NC
SDAT, ATTN ROBERT Cl ERKES
CHARTER ROOM 809
301 W PRESTON STREET
BALTI MORE, MD 21201
You are hereby notified that an O der of
Default has been entered against you in the
above entitled case on 6/27/96.
You may nove to vacate the Oder of
Default with (30) Days of the date of entry.
The notion shall state the reasons for the
failure to plead and the l|legal and factua
basis for the defense to the claim
The notice of default order is a conputer-generated formthat bears
t he conmputer-encrypted signature of the derk of the Grcuit Court.
On August 2, 1996, M. and Ms. Woner filed a request for
entry of judgnent by default, under MI. Rule 2-613(e). The court
did not act on that request for six nonths. On February 5, 1997,
t he chanbers judge prepared a “blue note” to the court case file in
whi ch he commented that neither the request for entry of judgnment

by default nor the proposed order for judgnment by default bears

(...continued)
in the request for entry of order of default incorrect.
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Armger’s |last known address.® Apparently in response to the “bl ue
note,” M. and Ms. Woner filed an anended request for entry of
judgnent by default and a second proposed order. The anended
request and the new proposed order are identical to those that had
been filed previously, however. Neither the initial request, the
anended request, nor the proposed order lists Armiger’s |ast known
addr ess.

On April 14, 1997, another chanbers judge placed a “blue note”
inthe court case file directing that the case be set in before him
for an inquisition on damages. The clerk’s office issued a notice
of hearing on danmages, which lists Arm ger on the proof of service
form and gives its address as the SDAT. The record contains
nothing to indicate that the SDAT forwarded the hearing notice to
Arm ger.

On June 12, 1997, the inquisition on damages took place
Arm ger did not appear. On June 24, 1997, the court assessed
damages in the anount of $195,6158.66 and the clerk entered a
judgment by default in favor of the Woners for that anmpunt.?®

On July 11, 1997, Armiger filed a notion to revise judgnent

8For reasons that are not clear, that “blue note” was not
docketed until April 2, 1997.

°The court assessed danmages as follows: $16,658.66 for past
nmedi cal expenses; $18,500.00 for future nedical expenses;
$10, 000. 00 for loss of consortium and $150, 000.00 for non-econom c
pain and suffering.



and a notion to strike judgnent.® Three days later, it filed a
notice of appeal.!* M. and Ms. Woner filed oppositions to the
post -judgnent notions, together with exhibits and affidavits by
Ms. Woner and by the Woners’ attorney. The court schedul ed a
hearing on all open notions for Decenber 3, 1997, which it later
reset for Decenber 23, 1997.'2 On Decenber 19, 1997, counsel for
Armager notified the lower court in witing that it had elected to
pursue its appeal and was withdrawing its post-judgnent notions.
Finally, on Decenber 23, 1997, M. and Ms. \Woner
suppl enented their oppositions to the wthdrawn post-judgnent
notions wth an affidavit by Mardonna Tyler, a clerk in the civil
departnment of the Cerk’s Ofice of the Crcuit Court for Anne
Arundel County. M. Tyler attested (1) that she wote the 6/27/97
docket entry stating: “CRDER OF COURT ORDER OF DEFAULT AS TO

ARM CER VOLUNTEER FI RE COVPANY, | NC. GRANTED. (COPY TO ATTY TUFTS

¥There is nothing in the record to indicate that Arm ger was
notified of the judgnent against it. At oral argunent, counsel for
Arm ger informed the court, and counsel for M. and Ms. Woner
acknow edged, that a notice of entry of judgment was sent to the
SDAT, which in turn sent it to Armger. It was at that point that
Armger learned of the suit and the judgnent. The judgnent itself
was entered agai nst the SDAT, not agai nst Arm ger.

1The date stanps appearing in the record show that Arm ger
actually filed its notice of appeal, notion to strike the judgnent
by default, and notion to revise the judgnment sinultaneously, on
July 11, 1997. The clerk of court delayed docketing Armger’s
noti ce of appeal for three days, however, pending paynent of the
required filing fee.

2'n the neantinme, on Novenber 13, 1997, the parties entered
into a consent agreenent staying execution on the default judgnent
pendi ng the resolution of all post-judgnent notions and appeal s.
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AND ARM GER VOLUNTEER FIRE CO.) Notice of Default Order |ssued.
DE 001[;]” (2) that she has no specific recollection of nmaking that
docket entry; (3) that the procedure of the clerk’s office is to
mail a notice of default order “to the defendant and the
defendant’s attorney of record, if any[;]” and (4) that it has been
her “regul ar procedure” for eight years to mail any such notice of
default order to the address stated in the request for order of
default and to the defendant’s attorney of record, if any, and that
she woul d have foll owed that procedure in this case.

Additional facts wll be recited as necessary to our

di scussi on of the issues.
DI SCUSSI ON

Arm ger contends that the trial court erred by granting
judgnment by default in violation of M. Rule 2-613(f).
Specifically, it argues that because the court took no action to
satisfy itself that the clerk’s office mailed the notice of order
of default to its last known address, as required by MI. Rule 2-
613(c), and because there is nothing in the case file, including
t he docket entries, fromwhich the court could have concl uded that
the mailing was made to its | ast known address, the court entered
t he judgnent inproperly.

M. and Ms. Woner counter with two argunents. First, if the
clerk made a m stake by mailing the notice to the SDAT instead of

to Armger’s last known address, that “irregularity” could have



been corrected by the trial court through the exercise of its
revisory powers; by withdrawing its post-judgnment notions, Arm ger
wai ved its right to have that irregularity corrected. Moreover,
Arm ger could not have proven by “clear and convincing evidence”
that such an irregularity occurred in any event. Second, and
alternatively, the clerk’s office conplied with Ml. Rule 2-613(c)
by mailing the notice of order of default to the SDAT.
(i)

Default judgnments are governed by Miryland Rule 2-613.
Subsection (b) of that rule provides that if a defendant fails to
plead within the tine required for doing so, “the court, on witten
request of the plaintiff, shall enter an order of default” and that
the request “shall state the |ast known address of the defendant.”
Once the court has issued an order of default, the clerk’s office
must provide notice as required by Ml. Rule 2-613(c):

Promptly upon entry of an order of default, the clerk

shall issue a notice informng the defendant that the

order of default has been entered and that the defendant

may nove to vacate the order within 30 days after its

entry. The notice shall be mailed to the defendant at

the address stated in the request and to the defendant’s

attorney of record, if any. The court may provide for

additional notice to the defendant.

The defendant has thirty days after the entry of the default

order to file a notion to vacate. See MI. Rule 2-613(d).*® |If such

13Because an order of default is an interlocutory order rather

than a final judgnent, the order may be revised at any tinme prior
to the entry of a judgnment by default. See Banegura v. Taylor, 312
(continued. . .)
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a motionis filed and the court finds that “there is a substanti al
and sufficient basis for an actual controversy as to the nerits of
the action and that it is equitable to excuse the failure to pl ead,
the court shall vacate the order.” M. Rule 613(e).* [If, on the
ot her hand, the defendant does not file a notion to vacate within
the tine frane permtted, or if he files a notion to vacate that is
deni ed,
the court, upon request, may enter a judgnent by default
that includes a determnation as to liability and all
relief sought, if it is satisfied (1) that it has
jurisdiction to enter the judgnent and (2) that the
notice required by section (c) of this Rule was nuil ed.
M. Rule 613(f).
The record in the case sub judice contains the follow ng
col l oquy between the trial judge and counsel for M. and Ms.

Whoner at the outset of the inquisition on damages:

THE COURT: Al right. M. Tufts, let’s see,
you represent the plaintiffs.

MR TUFTS: Yes, Your Honor.

THE COURT: M. and Ms. Woner. In |ooking
at the file, it appears as if Judge Rushworth
entered a default — signed an order of

default as to Arm ger Volunteer Fire Conpany

13(...continued)
Md. 609, 618-19 (1988).

14To prevail on a notion to vacate an order of default, the
responding party nust state both the factual and |egal basis
underlying a neritorious defense and explain why he did not plead
within the prescribed tine. See Carter v. Harris, 312 M. 371, 376
(1988). Mere conclusory allegations are insufficient to vacate an
order of default. 1d. at 376-77.
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on June 24, ‘96. Notice was sent to -- by the
clerk on June 27, ‘96 to Arm ger Vol unteer
Fire Conpany. No notion to vacate the order
of default has been filed. You requested —
filed several requests for entry of judgnent
by default which really was your request that
there be a hearing on the anount of damages —
MR TUFTS: Yes, Your Honor

THE COURT: — in the default. s that
correct?

MR. TUFTS: That is correct.
(Enphasis supplied.) Wth that, the court proceeded to take
evi dence.

The | anguage of MI. Rule 2-613(f) makes plain that a tria
court may enter a judgnent by default if and only if it is
satisfied that the notice of order of default required by Mil. Rule
2-613(c) was mailed.® In interpreting the Maryl and Rul es, we give
words their common nmeaning, read themin context, and to the extent
possible read them in harnmony, just as we do in construing
statutory |language. See In re Victor B., 336 Ml. 85, 94 (1994);
State v. Montgonery, 334 Mi. 20, 24 (1994). M. Rule 2-613(c) sets
forth wwth specificity not only the substance of the notice that

must be communi cated to the defendant in default but al so the neans

5As originally adopted, present subsection (c) provided that
the court satisfy itself, inter alia, that the notice of order of
default “was nailed to the defendant.” In 1985, the words “to the
def endant” were del eted because they were consi dered inconsistent
with the intent that Rule 2-613 apply to in remand quasi in rem
actions as well as to in personamactions. See Eighty-N nth Report
of the Standing Commttee on Rules of Practice and Procedure, at 2.
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by which that notice nust be conveyed. O inportance to our
inquiry, the rule requires that the notice be miled to the
defaul ting defendant’s | ast known address, as stated in the request
for order of default. Accordingly, for a trial court to be
“satisfied,” within the neaning of Ml. Rule 2-613(f), that the
notice of order of default was mailed in conformty wth Ml. Rule
2-613(c), it nust assure itself that the notice was mailed to the
defendant’s | ast known address.

Qur interpretation of MI. Rule 2-613(f) conports with the
mandat ory notice | anguage of Ml. Rule 2-613(c) and effectuates the
purpose of that subsection, which is to afford a defendant in
default a second opportunity to respond and, if arnmed wth
sufficient facts to excuse the initial failure to answer and to
defend the nerits of the claimagainst it, an opportunity to vacate
the order of default. See Carter v. Harris, 312 M. 371, 376
(1998); Paul V. N eneyer & Linda M Schuett, Maryland Rules
Commentary, 422 (2d ed. 1992). This purpose and the intent of the
drafters of the rule and the Court of Appeals in adopting it is
evi denced by correspondence from Hon. John F. MAuliffe, then
Chairman of the Standing Commttee on Rules of Practice and
Procedure, to the Court of Appeals with respect to an anendnment to
Mi. Rule 2-613 that was proposed by the Court. As originally
drafted, M. Rule 2-613 provided that the notice of order of

default be mailed to the defaulting defendant at the address



provided for himin the conplaint wthout regard for whether he
m ght have a nore current nmailing address. In responding to a
suggestion by the Court, Judge MAuliffe wote:

Rule 2-613 Default Judgnent - The [Conmment Review
Subcomm ttee] concurs with the Court’s recomrendati on
that this Rule be anmended to take account of the fact
that at the time of requesting an order of default the
plaintiff may have a nore recent or accurate address for
t he defendant than was provided in the conplaint. The
subcomm ttee suggests adding at the end of [present
section (b)] the follow ng sentence: “The request shal
state the last known address of the defendant.”
Consi stent with the proposed change in [present section
(b)], the subcomm ttee suggests anmendi ng the penultimate
sentence in [present section (c)] by substituting the
phrase “stated in the request” for “specified in the
pl eadi ng” and deleting the phrase “if any” follow ng
“address.”

Letter of Septenber 19, 1983 fromthe Comment Review Subconm tt ee,
Standing Commttee on Rules of Practice and Procedure to the Court
of Appeals, at 4. Utimtely, these recommendati ons were adopt ed,
thus elimnating the possibility that a notice of order of default
would be mailed to a defaulting defendant at an outdated address
provided in the conplaint and nmaxi m zing the |ikelihood that the
def aul ti ng defendant indeed would be afforded the opportunity to
chall enge the entry of the default order.1®

In the case sub judice, the discussion between the court and

counsel for M. and Ms. Woner at the outset of the inquisition on

¥ n the case sub judice, it would not have been possible for
Arm ger to have been mailed the notice of order of default at the
address given for it in the conplaint because, as we have
i ndi cated, no address for it was furnished in the conplaint.

- 12 -



damages reveals that the court ascertained fromits file that the
notice of order of default had been sent by the clerk to Armger on
June 27, 1996. There is no indication that the court took any
measure to determne whether that notice had been mamiled in
accordance with Md. Rule 2-613(c), i.e., to Armiger’s |last known
address, as provided in the request for entry of order of default.
Moreover, the content of the record does not permt a reasonable
conclusion that the notice of order of default was mailed to
Arm ger’s | ast known address. The docket entry does not indicate
where the notice was sent. The notice itself bears the address of
the SDAT, under Armger’s nane. Gven that the notice is a
conputer-generated formthat contains no address for Arm ger other
than that of the SDAT, that the conplaint omts any address for
Armger, and that the only address for Armger listed on any other
notice of service in the court file is that of the SDAT, the only
| ogical inference that can be drawn fromthe record is that the
notice was nailed to the SDAT's address.! In short, the tria

court did not satisfy itself that the notice of order of default

"The observation in the February 5, 1997 “blue note” that
Arm ger’s | ast known address was not on the request for entry of
judgment by default or the proposed order is technically
i napposite, although it makes plain that another judge on the sane
court was concerned about whether the notice requirenent of M.
Rul e 2-613 had been satisfied. A request for entry of judgnment of
default under subsection (f) need not bear the |ast known address
of the defaulting defendant although, as we have indicated, the
court nust satisfy itself that notice was given as required by
subsection (c), i.e., by mailing the notice of order of default to
t he defendant’ s | ast known address.
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was mailed to Armger’s last known address and indeed could not
have done so. 18

M. and Ms. Woner maintain that by withdrawing its notions
to revise and to strike default judgnment, Arm ger waived its right
to challenge any nmailing error the clerk may have commtted. They
argue that a mailing error by the clerk is an “irregularity” that
is within the revisory power of the |lower court to correct and
therefore is not an issue that may be addressed (or renedi ed) on
appeal. This argunent m sperceives the nature of the error that
Arm ger asserts. In this appeal, Arm ger has challenged the trial
court’s error in failing to conply wwth Ml. Rule 2-613(f), which

requires that before entering judgnment by default, the court first

B\We reject as wholly illogical the Woners' contention that
the trial court did or could have satisfied itself that the notice
was nmailed to Armger’s |ast known address, as indicated on the
request for entry of order of default, fromthe fact that the | ast
known address appeared on the request for entry of order of
default. Proof that the Whoners conplied with Ml. Rule 2-613(b) by
including Armger’s |ast known address on the request for order of
default is not proof that the clerk’s office mailed the notice of
order of default to that address, especially given that the notice
itself bears the SDAT' s address. Moreover, the Woners’ argunent
hi nges upon the trial judge having been aware that it was the
standard practice of the clerk’s office to mail a notice of order
of default to the defaulting defendant’s |ast known address, as
provided in the request for order of default, regardless of the
address appearing on the notice of order of default. There is
nothing in the record in this case to indicate that the trial judge
was aware of any such practice when he was charged with exam ni ng
the record to satisfy hinself that the notice had been nmailed
properly. | ndeed, the only evidence about the practices of the
clerk’s office in that regard was submtted nonths later, through
the affidavit of Mardonna Tyler. Mreover, that affidavit
established at best that the clerk could not ascertain to which
address the notice of order of default had been mail ed.
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must have satisfied itself that the clerk mailed the notice of
order of default to Armger’s |ast known address. Armger’s appeal
is not a challenge to the clerk’s error in mailing the notice to
the SDAT, although the clerk’s mailing error is a relevant,
predicate fact in that it is a clerical error that the trial court
i kely woul d have found had it taken the steps necessary to satisfy
itself that the notice had been mail ed properly.

Even assum ng that after the entry of the judgnment of default
the I ower court could have exercised its revisory power to vacate
t hat j udgnment, ! either because the court had not conplied with M.
Rule 2-613(f) in entering the judgment or because the clerk’s

office had not conplied with Ml. Rule 2-613(c) in mailing the

BOrdinarily, the revisory power of the court over unenrolled
j udgnments under Ml. Rule 2-535(a) applies to all final judgnents.
See Ownen v. Freeman, 279 M. 241, 245 (1977); Chapman v. Kamar a,
118 wmd. App. 418, 433 (1997), cert. granted, 349 Ml. 236 (1998).
Ml. Rule 2-613(g) carves out an exception to Ml. Rule 2-535(a),
however. See Quartertine Video & Vending Corp. v. Hanna, 321 M.
59, 65 (1990) (per curian). Under Mi. Rule 2-613(g), a circuit court
may not exercise its revisory power to revisit the issue of
liability that was foreclosed by an order of default. See N eneyer
& Schuett, supra, at 473. To avoid giving the defaulting party a
second bite at the apple after he has been given the opportunity to
set aside the order of default by filing a notion to vacate,
subsection (g) expressly limts the court’s revisory power to the
i ssue of damages. That limtation is not unconditional, however.
Subsection (g) provides that “[a] default judgnment entered in
conpliance with this Rule is not subject to the [circuit court’s]
revisory power under Rule 2-535(a) except as to the relief
granted.” (Enphasis supplied). Thus, by its terns, the [imtation
on the court’s revisory power applies only to a default judgnent
entered in conpliance with subsections (b) through (f) of Ml. Rule
2-613. A default judgnent entered in violation of Ml. Rule 2-613
is not excluded fromthe court’s revisory power.
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notice, Armager did not forfeit its right to challenge the court’s
error on appeal when it withdrew its post-judgnent notions to
vacate or revise.

A notion to revise or to vacate under Rule 2-535(a) may be
filed within thirty days after the entry of judgnment. In this
case, Armger filed its notions to revise or to strike judgnent
seventeen days after the default judgnent was entered. If the
noti ons had been filed within 10 days of the entry of judgnent,
they woul d have tolled the 30-day tine period for noting an appeal
under Md. Rule 8-202(c). See Alitalia Linee Aeree Italiane v.
Tornillo, 320 Md. 192, 200 (1990) (explaining that a revisory notion
under M. Rule 2-535(a) filed within ten days after entry of
judgnent is treated as a Ml. Rule 2-534 notion). Because Armger’s
nmotions were not filed wwthin ten days of the entry of judgnent,
however, their filing did not toll the 30-day deadline for noting
an appeal, and Armger had to file a notice of appeal w thin that
30 day tine franme to preserve its appeal right.

Typically, “the mere filing of an appeal from the judgnent
does not strip the trial court of its revisory power.” Tiller v.
El fenbein, 205 MJ. 14, 21 (1954); see also MI. Rule 8-202(c). Wen
a party has filed a Ml. Rule 2-535(a) revisory notion nore than ten
days after the entry of the judgnent but wthin the thirty-day
deadline for doing so and also has filed a notice of appeal, he

will “not [be] put to an inmmediate el ection as between the notion
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and the appeal.” Tiller, 205 M. at 19. Only if the appeal is
pendi ng on the date scheduled for a hearing on the revisory notion
will the noving party be put to the choice of pursuing either the
nmotion or the appeal. See Buffin v. Hernandez, 44 M. App. 247,
251 (1979). If the party elects to pursue the notion, he nust
di smss the appeal before the date set for a notions hearing. See
id. | f that occurs, “the notion stands for hearing as though no
appeal ha[d] been entered,” Eisenbeiss v. Jarrell, 52 M. App

677, 683 (1982)(citations omtted), cert. denied, 464 U S. 820
(1983), and “[t]he noving party’s last attenpt to win is directed
to the trial court, instead of the Court of Special Appeals.”
Tornillo, 320 Md. at 198 (quoting N eneyer & Schuett, supra, at
418) . By contrast, if the noving party deliberately or
i nadvertently fails to dismss his appeal before the date schedul ed
for the notions hearing, “the trial court |lacks jurisdiction to
entertain the notion, regardless of whether the notion is of the
type that may be renewed or not.” Tiller, 205 Md. at 21.

Arm ger had until Decenber 23, 1997, the final schedul ed
hearing date for its post-judgnent notions, to choose between
pursuing its notions or its appeal. It elected to pursue the
appel l ate avenue for relief. At that point, any error that could
have been addressed either by the circuit court in the exercise of
its revisory power or by this Court on appeal fell solely within
the domain of this Court to decide. An error on the part of the
trial court in entering judgnent under Ml. Rule 2-613(f) falls into
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t hat category. Accordingly, Armger did not waive its right to
have that issue addressed on appeal when it withdrew its post-
j udgnment notions. %°

(i)

M. and Ms. Woner maintain that by mailing the notice of
order of default to the SDAT instead of to Armger’s |last known
address as stated in the request for order of default, the clerk’s
office conported with MI. Rule 2-613(c); therefore, the court
properly entered the judgnent by default, because fromlooking in
the court file it could be satisfied that the mailing requirenent
of Ml. Rule 2-613(c) had been net. They cite Acadeny of IRMv. LVI
Envtl. Serv., Inc., 344 M. 434 (1997), in support, arguing that
under the holding in that case service is sufficient when,

objectively viewed, it is calculated to give a corporate defendant

Xln their brief, M. and Ms. Woner persist inreferring to
any error on the part of the clerk’s office in mailing the notice
of order of default as an “irregularity” that the trial court could
have exercised its discretion to correct under Mil. Rule 2-535(Dh).
From that, they argue that our review of the court’s rulings in
this case nust be under an “abuse of discretion” standard and that
Armger was required to prove the existence of an “irregularity” by
cl ear and convincing evidence. They are confused. Armger’s post-
j udgment notions were advanced under M. Rule 2-535(a), which
grants the trial court broad revisory power over unenrolled
judgnents, not under M. Rule 2-535(b), which grants that court
l[imted revisory power over enrolled judgnments. Thus, the tria
court could have granted either of Armger’s notions irrespective
of whether there had been “fraud, m stake, or irregularity” in the
judgment, as required by Ml. Rule 2-535(b). Mor eover, because
Arm ger’s post-judgnment notions were not brought under Md. Rule 2-
535(b), it was not required to prove the existence of an
“irregularity” by clear and convincing evidence or by any other
standard. Finally, the post-judgnent notions were not rul ed upon
and are not the subject of this appeal.
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fair notice. They reason that because original service on Arm ger
had been effected upon the SDAT, subsequent mailing of the notice
of order of default to the SDAT was proper because it was
calculated to give Armger fair notice. We disagree with the
Woners’ anal ysi s.

In Acadeny of IRM the plaintiff undertook to serve origina
process on the defendant, a foreign corporation, by certified mail,
pursuant to Ml. Code (1974, 1995 Repl. Vol.), 88 6-103 and 6-304 of
the Courts and Judicial Proceedings Article and Ml. Rules 2-121 and
2-124. 1d. at 438. The certified |letter containing the conpl aint
was addressed to the “Controller” of the defendant at the
def endant’ s corporate headquarters in Ml vern, Pennsylvania and was
mar ked “Restricted Delivery.” The mail was delivered to the
corporate headquarters and was signed for by soneone other than the
“Controller.” | d. The word “agent” was circled next to the
signature of the person to whom delivery was nade. ld. at 439.
The corporation did not appear in response to the conplaint.
Thereafter, the |ower court issued an order of default. The notice
of order of default was miled to the “Controller” at the
corporation’s Malvern, Pennsylvania headquarters. | d. The
corporate defendant did not file a notion to vacate. 1d. at 440.
After being requested to do so, the court entered judgnent by
default against the corporate defendant. 1d.

The Court of Appeals first held that service of origina

process had been validly effected. 1d. at 446. It reasoned that
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the “Controller” was for all intents and purposes the corporate
treasurer, and that, wunder M. Rule 2-124(c), a foreign
corporation’s treasurer is one of the corporate representatives
upon whom service nmay be effected. 1d. at 446-47. Moreover, the
circle around the word “agent” next to the signature of the person
who accepted delivery gave rise to the reasonable inference that
that person was authorized to accept delivery on behalf of the
“Controller.” 1d. at 445-46. The Court next ruled that because in
personam jurisdiction had been acquired over the corporate
defendant, it was no | onger necessary for subsequent papers in the
case to be served on that defendant according to the rules
governing original service. ld. at 450. “Consequent |y, when
notice of the order of default was mailed by the circuit court
clerk to the Pennsylvania address at which service had been
effected, that notice conplied with Ml. Rule 2-613[(c)].” 1d. at
434,

The Wboners’ reliance upon Acadeny of IRMis msplaced. In
that case, unlike the case at bar, the notice of order of default
was nailed to the defendant’s | ast known address, as listed on the
request for order of default, in conpliance with Mil. Rule 2-613(c).
There was no dispute that the clerk of court had mailed the notice
to the defaulting defendant’s | ast known address nor was there any
di spute that the lower court had satisfied itself of that fact
before it entered judgnent by default, under MI. Rule 2-613(f).

Rat her, the dispute focused upon the propriety of original service
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and whet her in personam jurisdiction had been acquired. Acadeny of
| RM does not stand for the proposition that the address at which a
defendant is served with original process is an acceptable mailing
address for a notice of order of default, irrespective of the
| anguage of M. Rule 2-613(c) to the contrary. | ndeed, that
proposition is disproven by the 1983 anendnent to Mil. Rule 2-613
di scussed above, which provided for mailing of the notice of order
of default be mailed to the defaulting defendant at his |ast known
address, instead of to his address as provided in the conplaint.
Finally, we note that, under the circunstances of this case,
t he objective of “fair notice” that M. and Ms. Woner contend was
acconpl i shed by service of the notice of order of default on the
SDAT was not acconplished at all. Al t hough Arm ger has never
di sputed the propriety of service of original process on the SDAT,
it is evident that Arm ger did not receive actual notice of the
pendency of the Woners’ |awsuit and that, because there is no
obligation on the part of the SDAT to forward papers other than the
conplaint and summons to a corporation for which it admts

service,? service of the notice of order of default or any other

2Md. Code (1974, 1995 Repl. Vol.), 8 6-307 of the Courts and
Judicial Proceedings Article, entitled “Duty of Departnent of
Assessnents and Taxation when served with process,” provides:
When process is served on the Departnent of
Assessnents and Taxation in accordance wth
the Maryl and Rules, the Director shall record
the date and time of service, and shal
forward a copy of the process and notice of
service to the defendant at his mailing
address, if known, or to his principal place
(continued. . .)
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paper directed to Armger in this case on the SDAT woul d not result

necessarily in notice to Arm ger.

21(...continued)
of busi ness.
There is no statute or

adm tted service.

JUDGMVENT VACATED;, CASE REMANDED TO
THE CRCU T COURT FOR ANNE ARUNDEL
COUNTY FOR PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON

COSTS TO BE PAI D BY APPELLEES.

rule requiring the SDAT to forward
subsequent pleadings to the corporate defendant for which it has
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