HEADNOTE: Thomas W Rednpond v. Sandra C. Rednond, Nunber
1928, Septenber Term 1997.

ARTICLE 111, 8§ 38 OF MARYLAND CONSTI TUTI ON — I MPRI SONMVENT FOR
DEBT —

The term“debt” in Article 111, 8 38 of Maryl and Constitution
enconpasses only those obligations to pay noney; accordingly,
an obligation to assune a debt is not covered by that section,
and contenpt proceedings for failure to assune a debt are
al | oned.

Cl VIL CONTEMPT PROCEEDI NGS —RI GHT TO COUNSEL —

Where alleged contemmor in civil contenpt action was never
informed of his right to counsel, and was not allowed to be
represented by counsel during a critical stage of the
proceedi ngs, his right to counsel was viol at ed.

BANKRUPTCY — AUTOVATI C STAY —

The automatic stay provided for by 11 U S.C. § 362(a) applies
to those civil contenpt proceedi ngs that touch on, or affect,
the debtor’s estate; accordingly, a civil contenpt proceedi ng
instituted to conpel the debtor to assune a debt is
enconpassed by the stay in 8§ 362.
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Appel | ee, Sandra C. Rednond (“Ms. Rednond”), filed a petition
in the Grcuit Court for Anne Arundel County seeking to hold
appel l ant, Thomas W Rednond (“M. Rednond”), in civil contenpt for
his alleged failure to conply with the terns of a divorce judgnent
(i.e., to refinance certain loans on real property). After a
hearing, the court found M. Rednond in contenpt of court, and
sentenced himto 90 days in jail; the court also ordered that the
jail termbe suspended, and allowed M. Rednond until Septenber 15,
1997 to purge hinself of the contenpt by conplying with the divorce
j udgment .

M. Rednond filed a tinely notice of appeal. He also nade an
attenpt to conply with the divorce judgnent, but his efforts were
conplicated by a bankruptcy petition he had filed prior to the
contenpt hearing. Eventually, this Court stayed M. Rednond’s
sentence pendi ng disposition of this appeal. For the reasons set
forth below, we will reverse the judgnment of the circuit court, and
remand the case for further proceedings.

| SSUES

M. Rednond raises six issues, which we reorder and
r ephr ase:

l. Whet her M. Rednond’s failures under the
di vorce judgnent are punishable by
i npri sonment .

1. \Whether the contenpt proceedi ngs

violated M. Rednond’s right to the
assi stance of counsel.



I11. Wether the contenpt proceedi ngs were
conducted in violation of various
provi sions of Rule 15-2067

V. Whether M. Rednond’ s violation of a
property settlenment agreenent was
puni shabl e by contenpt given the fact
that he was in violation of the
agreenent at the tine it was
incorporated into a divorce decree?

V. Whet her the contenpt proceedi ngs bel ow
were conducted in violation of the
automatic stay provided by 11 U S.C. 8§
3627

VI. Wiether the circuit court erred when it
found that M. Rednond had a present
ability to conply with the purge
provi sions of the contenpt order?

FACTS
This case involves M. Rednond’ s failure to conply with the
terms of a divorce judgnent dated March 4, 1988. That judgnent
incorporated the ternms of a property settlenent agreenent
executed by M. and Ms. Rednond on March 25, 1987. The
agreenent contained a provision that reads as foll ows:

The Wfe covenants and agrees that she wll
grant and convey all of her right, title and
interest in and to all of the other aforesaid
properties to the Husband. The Husband
further agrees that he will re-finance those
| oans for the aforesaid properties on which
Wfe is obligated, renmoving the Wfe's nane
from any outstandi ng nortgages thereon,
within four (4) nonths of the date of this
Agreenent, and that the Husband w ||

i ndemmi fy and hold harm ess the Wfe from any
clainms arising therefrom Upon the re-
financing, the Wfe wll execute such Deed or
ot her assurances as may be necessary to carry
out and give effect to the foregoing
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provi sions of this Paragraph.

One of the properties covered by this provision is |ocated
at 3503 Canal Street in Ccean Cty. M. Rednond failed to re-
finance the | oan on that property, and Ms. Rednond renai ned
liable for that | oan.

On May 27, 1997, Ms. Rednond filed a petition in the
Circuit Court for Anne Arundel County seeking to hold M. Rednond
in contenpt for his failure to refinance the |oan on the Ccean
City property. 1In response to that petition, the court issued a
show cause order, which reads as foll ows:

SHOW CAUSE ORDER

On the foregoing Petition it is ORDERED
by the Circuit Court for Anne Arundel County,
this 30'" day of My, 1997, that the
Respondant [sic], THOVAS W REDMOND, show
cause on or before the 27" day of June,

1997, why he should not be found in contenpt

as above set forth, provided a copy of the

above Petition and of this Order be served on

t he Defendant on or before the 13 [sic] day

of June, 1997.
That order contains a handwitten note at the bottom which reads,
“HEARI NG DATE: July 11, 1997 at 9:30 a.m”

According to an affidavit of service that was |ater nmade a
part of the record of this case, M. Rednond was served with the
show cause order on June 16, 1997. Neverthel ess, when the
hearing was called on July 11, M. Rednond did not appear.

In response to M. Rednond’s absence, the court issued, on

July 11, a second show cause order, which reads:
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SHOW CAUSE ORDER

On the foregoing Petition, it is,
ORDERED, this 11'M day of July, 1997
t hat the Defendant nust personally appear on
the 24" day of July, 1997, at 8:45 a.m to
show cause, if any he nay have, as to why he
shoul d not be found in contenpt as above set
forth, provided a copy of the Petition and
this Order be served on the Defendant on or
before the 18!" day of July, 1997. The
Def endant nust appear at the hearing. He is
warned that his failure to appear may result
in a body attachnent.
M. Rednond was served with this order on July 16, 1997.

At the July 24 hearing, M. Rednond appeared pro se, and
i mredi ately asked for a continuance. He told the court that he
had not been served with either show cause order until July 16,
and was therefore unable to secure the services of his regular
attorney (who was then engaged in a jury trial elsewhere); he
also told the court that the previous day, he had filed for
bankr upt cy.

The court denied the continuance, citing the affidavit of
servi ce which showed that M. Rednond had been served with the
initial show cause order on June 16. The court then heard
testinmony from Ms. Rednond; and when M. Rednond declined to
testify, the court found himin civil contenpt of court, and
schedul ed another hearing for July 31, 1997 to determ ne
appropriate sanctions.

On July 31, M. Rednond filed two pleadings: 1) a notion to

reconsi der the contenpt finding; and 2) a notice of bankruptcy
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and notion to stay the proceedings. At the hearing, the circuit
court denied both the notion to reconsider and the notion to
stay. Counsel for Ms. Rednond then asked, for the first tine,
that the court inprison M. Rednond to conpel his conpliance with
the contenpt order; and the court conplied wth that request,

i ssuing the foll ow ng order:

ORDER OF COURT

The above-capti oned cause havi ng cone on
for hearing on [Ms. Rednond’ s] Petition for
Contenpt and [M. Rednond’ s] Motion to
Reconsi der Judgnent of Contenpt, the parties
havi ng appeared with counsel and the Court
havi ng heard testinony, received exhibits and
heard argunent of counsel, it is this 7!" day
of August, 1997, by the GCrcuit Court for
Anne Arundel County,

ORDERED, that the Plaintiff, THOVAS W
REDMOND, is hereby found to be in contenpt of
Court and the sentence of the Court is ninety
(90) days to the Anne Arundel County
Detention Center, in accordance with the
power of this Court under Famly Law Article
8-105, with said sentence to be suspended,
conditioned on and provided that the
Plaintiff, THOVAS W REDMOND, shall have
until Septenber 15, 1997 to purge hinself of
contenpt by conplying with the parties’ prior
Agreenent and Judgnent of Divorce by renoving
t he Defendant’ s nanme from any outstandi ng
nort gage obligations on all properties
referred to in Paragraph 6 of their aforesaid
Agreenent; and

| T I'S FURTHER ORDERED, that the
Def endant’ s request for the award of Court
costs and counsel fee is hereby held sub
curia, pending final disposition of this
matter.

M. Rednond ultimately obtained a stay of his incarceration

fromthis Court pending the disposition of this appeal.
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DI SCUSSI ON
. Inprisonnment as a Sanction

Again, the provision of the property settlenment agreenent
rel evant to the disposition of this case reads:

The Wfe covenants and agrees that she wll
grant and convey all of her right, title and
interest in and to all of the other aforesaid
properties to the Husband. The Husband
further agrees that he will re-finance those
| oans for the aforesaid properties on which
Wfe is obligated, renmoving the Wfe's nane
from any outstandi ng nortgages thereon,
within four (4) nonths of the date of this
Agreenent, and that the Husband w ||
indemmify and hold the Wfe fromany cl ai ns
arising therefrom Upon the re-financing,
the Wfe wll execute such Deed or other
assurances as may be necessary to carry out
and give effect to the foregoing provisions
of this Paragraph.

This provision requires M. Rednond, in exchange for a
conveyance by Ms. Rednond of her interest in the subject
properties, to refinance the |oans on those properties so that
Ms. Rednond is no longer obligated to pay those loans. It is
undi sputed that M. Rednond never refinanced the | oan on property
| ocated at 3503 Canal Street in Ccean City, even though Ms.
Rednond, as required by the agreenent, conveyed her interest in
that property to M. Rednond. Accordingly, the circuit court
held himin civil contenpt

M . Rednond argues that inprisonnment for his failure to
refinance the loan is inproper because of Article Ill, 838 of the

Maryl and Constitution, which reads as foll ows:
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No person shall be inprisoned for debt,

but a valid decree of a court of conpetent

jurisdiction or agreenent approved by decree

of said court for the support of a spouse or

dependent children, or for the support of an

illegitimate child or children, or for

alinony (either common | aw or as defined by

statute), shall not constitute a debt within

t he neaning of this section.
According to M. Rednond, 8 38 precludes his inprisonnent because
his obligation to refinance the |loan was a “debt” within the
meani ng of 8 38. W disagree.

To address M. Rednond’s argunent properly, we nust

interpret the scope of the term“debt.” Before doing so,
however, it is useful to review sone of the principles applicable
to interpretation of constitutional provisions. In interpreting
a constitutional provision, our task is to effectuate the intent
of its franmers; and “such intent is first sought fromthe
term nol ogy used in the provision, with each word being given its
ordi nary and popul arly understood neaning[.]” Brown v. Brown, 287
Md. 273, 277-78 (1980). Further, if the words are not anbi guous,
the inquiry is termnated, for [we are] not at liberty to search
beyond the Constitution itself where the intention of the franers
is clearly denonstrated by the phraseology utilized.” Id. at
278. Only “[i]f an exam nation of the |anguage .
denonstrates anbiguity or uncertainty . . . [do] we |ook

el sewhere to learn the provision’ s neaning, keeping in mnd the

necessity of ascertaining the purpose sought to be acconplished



by enactnent of the provision.” Id.

In light of these principles, it is clear to us that a debt
within the nmeaning of 8 38 involves only those obligations that
requi re the paynent of noney. This is so for two reasons.

First, the ordinary neaning of debt, at least in a |egal sense,
is an obligation to pay noney. See Black’s Law Dictionary 403
(6'" ed. 1990) (Defining “debt,” in part, as “[a] sum of nobney
due by certain and express agreenent[]”). Second, it has |ong
been understood that 8§ 38 was inserted in the Maryl and
Constitution to protect people who owe noney fromgoing to jail
for that reason. See Brown, 287 M. at 279-80. ("“The evident
purpose of the franmers [of § 38] was to abolish the useless, and
sonetinmes cruel, inprisonnent of persons who, having honestly
becone indebted to another, were unable to pay as prom sed[]”;
al so di scussing, generally, the history of § 38).

The fact that a “debt” within the neaning of § 38
enconpasses only those obligations that require paynent of noney
is inmportant here, because M. Rednond s obligation to refinance
the | oan was not one that directly required the paynent of noney.
Essentially, what the refinancing required was that M. Rednond
obtain a second | oan —one on which he was the only obligor —to
pay off the first loan on the property (on which both he and Ms.
Rednond were obligors); by obtaining the second | oan, M. Rednond

woul d have becone the only person legally obligated to pay for



the property. Thus, under the settlenent agreement, M. Rednond
was required to assune a nonetary obligation, and not to pay
money directly; and for that reason, 8 38 of the Maryl and
Constitution does not prohibit M. Rednond's incarceration for
his failure to refinance the applicable | oan, absent a good faith
attenpt and the financial inability to do so.

1. Assistance of Counsel

M. Rednond al so argues that the proceedi ngs bel ow vi ol at ed
his right to counsel. W agree.

By nowit has been firmly established that a defendant in a
civil contenpt proceeding has a right to counsel where there is a
possibility of inprisonment. See Rutherford v. Rutherford, 296
Md. 347, 357-63 (1983) (Holding that “an indigent defendant in a
civil contenpt proceedi ng cannot be sentenced to actual
i ncarceration unl ess counsel has been appointed to represent him
or he has waived the right to counsel.”). Further, this right
applies at every stage of such a contenpt proceeding. Therefore,
a civil contenpt proceeding where there is a possibility of
i ncarceration cannot be prosecuted unl ess the defendant has been
afforded a | awer, or has knowingly and intelligently waived his
right to one. Id.

Because a defendant in a civil contenpt proceedi ng where
there is a possibility of incarceration has a right to counsel,

this Court has held that Rule 4-215 applies to civil contenpt



proceedi ngs. Jones v. Johnson, 73 Ml. App. 663, 667-68 (1988).
Rul e 4-215, which inplenments constitutional nmandates with respect
to wai ver of counsel, See Fow kes v. State, 311 MJ. 586, 609
(1988), outlines the procedures a court nust follow before it

allows a defendant in a crimnal case to proceed pro se.!

'Rul e 2-415 reads, in relevant part:

(a) First appearance in court w thout
counsel. At the defendant’s first appearance
in court wthout counsel, or when the
def endant appears in the District Court
W t hout counsel, demands a jury trial, and
the record does not disclose prior conpliance
with this section by a judge, the court
shal | :

(1) Make certain that the defendant has
received a copy of the chargi ng docunent
containing notice as to the right to counsel.

(2) Informthe defendant of the right to
counsel and of the inportance of assistance
of counsel.

(3) Advise the defendant of the nature
of the charges in the chargi ng docunent, and
the all owabl e penalties, including mandatory
penalties, if any.

(4) Conduct a waiver inquiry pursuant to
section (b) of this Rule if the defendant
indicates a desire to waive counsel

(5) If trial is to be conducted on a
subsequent date, advise the defendant that if
t he def endant appears for trial wthout
counsel, the court could determ ne that the
def endant wai ved counsel and proceed to trial
with the defendant unrepresented by counsel.

The clerk shall note conpliance with
this section in the file or on the docket.

(b) Express waiver of counsel. If a
def endant who is not represented by counsel
indicates a desire to waive counsel, the
court may not accept the waiver until it
determ nes, after an exam nation of the
def endant on the record conducted by the
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Apparently recogni zi ng the awkwardness of using a rule

court, the State’'s Attorney, or both, that
t he defendant is know ngly and voluntarily
wai ving the right to counsel. |If the file or
docket does not reflect conpliance with
section (a) of this Rule, the court shal
conply with that section as part of the
wai ver inquiry. The court shall ensure that
conpliance with this section is noted in the
file or on the docket. At any subsequent
appear ance of the defendant before the court,
the docket or file notation of conpliance
shall be prima facie proof of the defendant’s
express wai ver of counsel. After there has
been an express wai ver, no postponenent of a
schedul ed trial or hearing date wll be
granted to obtain counsel unless the court
finds it is in the interest of justice to do
so.
* * *

(d) Waiver by inaction —Circuit court.
| f a defendant appears in circuit court
wi t hout counsel on the date set for hearing
or trial, indicates a desire to have counsel
and the record shows conpliance with section
(a) of this Rule, either in a previous
appearance in the circuit court or in an
appearance in the District Court in a case in
whi ch the defendant demanded a jury trial
the court shall permt the defendant to
expl ain the appearance w t hout counsel. |If
the court finds that there is a neritorious
reason for the defendant’s appearance w thout
counsel, the court shall continue the action
to a later tinme and advise the defendant that
i f counsel does not enter an appearance by
that tinme, the action will proceed to trial
with the defendant unrepresented by counsel.
If the court finds that there is no
meritorious reason for the defendant’s
appearance w t hout counsel, the court may
determ ne that the defendant has wai ved
counsel by failing or refusing to obtain
counsel and may proceed with the hearing or
trial.
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cont enpt

designed primarily for crimnal proceedings in a civil case, the
Court of Appeals, in 1996, enacted Rule 15-206(e), which
essentially tailors the requirenents of Rule 4-215 to civil
proceedings. It is clear that, |like Rule 4-215, Rule
i npl enments constitutional mandates. It provides, in

15- 206( e)

rel evant part:

(e) Waiver of counsel if incarceration
is sought. (1) Applicability. This section
applies if incarceration to conpel conpliance
i s sought.

(2) Appearance in court w thout counsel.

(A) If the alleged contemor appears in
court pursuant to the order w thout counsel,
the court shall meke certain that the alleged
contemmor has received a copy of the order
containing notice of the right to counsel;

(B) If the alleged contemmor indicates a
desire to wai ve counsel, the court shal
determ ne, after an exam nation of the
al | eged contemmor on the record, that the
wai ver is know ng and vol untary;

(C© If the alleged contemor indicates a
desire to have counsel and the court finds
that the alleged contemor received a copy of
the order containing notice of the right to
counsel, the court shall permt the alleged
contemmor to explain the appearance w thout
counsel. If the court finds that there is a
meritorious reason for the alleged
contemmor’ s appearance w t hout counsel, the
court shall continue the action to a |later
time and advise the alleged contemor that if
counsel does not enter an appearance by that
time, the action will proceed with the
al | eged contemmor unrepresented by counsel.

If the court finds that there is no
meritorious reason for the alleged
contemor’ s appearance w t hout counsel, the
court may determ ne that the all eged
contemmor has wai ved counsel by failing or
refusing to obtain counsel and nmay proceed
wi th the hearing.
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Here, none of the requirenments of Rule 15-206(e) were
followed. For this reason, it is clear that M. Rednond never
wai ved his right to counsel, and that the contenpt proceedi ngs
were therefore conducted in violation of that right.
Accordingly, the circuit court’s contenpt judgnment nust be
reversed, and the case remanded for an entirely new proceedi ng.

I11. Violation of Rule 15-206(c)

Rul e 15-206 provides, in relevant part:

Rul e 15-206. Constructive civil contenpt.

(a) Where filed. A proceeding for
constructive civil contenpt shall be included
in the action in which the alleged contenpt
occurr ed.

(b) Wio may initiate. (1) The court may
initiate a proceeding for constructive civil
contenpt by filing an order conplying with
the requirenents of section (c) of this Rule.

(2) Any party to an action in which an
al | eged contenpt occurred and, upon request
by the court, the Attorney General, may
initiate a proceeding for constructive civil
contenpt by filing a petition with the court
agai nst which the contenpt was all egedly
comm tted.

(3) In a support enforcenent action
where the all eged contenpt is based on
failure to pay spousal or child support, any
agency authorized by law may bring the
pr oceedi ng.

(c) Content of order or petition. (1) An
order filed by the court pursuant to section
(b)(1) of this Rule and a petition filed
pursuant to section (b)(2) shall conmply with
Rul e 2-303 and, if incarceration to conpel
conpliance with the court’s order is sought,
shall so state.

(2) Unless the court finds that a
petition for contenpt is frivolous on its
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face, the court shall enter an order. That
order, and any order entered by the court on
its owmn initiative, shall state:

(A) the tinme within which any answer by
the all eged contemmor shall be filed, which,
absent good cause, nmay not be |less than ten
days after service of the order;

(B) the tine and place at which the
al | eged contemor shall appear in person for
a hearing, allowng a reasonable tinme for the
preparation of a defense; and

(© if incarceration to conpel
conpliance with the court’s order is sought,
a notice to the alleged contemor in the
following form

TO THE PERSON ALLEGED TO BE | N CONTEMPT
OF COURT:

1. It is alleged that you have di sobeyed
a court order, are in contenpt of court, and
should go to jail until you obey the court’s
order.

2. You have the right to have a | awyer.
| f you already have a | awer, you should
consult the | awer at once. If you do not
now have a | awer, please note:

(a) A lawer can be hel pful to you by:

(1) explaining the allegations agai nst
you;

(2) hel ping you determ ne and present
any defense to those all egations;

(3) explaining to you the possible
out cones; and

(4) hel ping you at the hearing.

(b) Even if you do not plan to contest
that you are in contenpt of court, a | awer
can be hel pful.

(c) If you want a | awer but do not have
the noney to hire one, the Public Defender
may provide a |lawer for you. You nust
contact the Public Defender at |east 10
busi ness days before the date of the hearing.
The court clerk will tell you how to contact
t he Public Defender.

(d) If you want a | awer but you cannot
get one and the Public Defender WII not
provi de one for you, contact the court clerk
as soon as possi bl e.

(e) DO NOT WAIT UNTIL THE DATE OF YOUR
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HEARI NG TO GET A LAWYER If you do not have
a | awyer before the hearing date, the court
may find that you have waived your right to a
| awer, and the hearing nmay be held with you
unrepresented by a | awyer.

3. | F YOU DO NOT' APPEAR FOR THE HEARI NG,
YOU MAY BE SUBJECT TO ARREST.

Here, M. Rednond argues that the proceedi ngs viol ated Rul es
15-206(c)(2) (A, (¢)(2)(B), and (¢)(2)(C. He points out that
nei t her show cause order contained any of the warnings in 15-
206(c)(2)(C. He also argues that, because the July 11, 1997
order was the first one he received and because he did not
receive that order until July 16, 1997 (only eight days before
t he hearing), he was not given the ten days to respond required
by Rule 15-206(c)(2)(A), or a “reasonable tinme” to prepare a
defense as required by Rule 15-206(c)(2)(B)

We certainly agree that the requirenents of Rule 15-
206(c)(2) (O, which sets forth the warnings to be given to an
al | eged contemmor where incarceration is a possibility, were not
met. Neverthel ess, because there was strong evidence that the
initial show cause order was received by M. Rednond on June 16,
1998, we think that the circuit court had “good cause” to
commence the July 24, 1997 hearing, even though it was only eight
days after M. Rednond received the second show cause order. See
Rul e 15-206(c)(2)(A) (stating that, “absent good cause,” the “tine

wi thin which any answer by the alleged contemor shall be filed .

may not be |less than ten days after service of the order
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[1”). For the same reason, we believe that the circuit court
all owed M. Rednond a “reasonable tine” to prepare a defense.
VI. Applicability of Contenpt Order

Under the separation agreenent, M. Rednond was given four
months fromthe date of its signing (March 25, 1987) to refinance
the loan on the Ocean City property. Thus, when the divorce
j udgnment incorporating that agreenent was entered nearly a year
|ater, M. Rednond had been in violation of the agreenent for
nearly ei ght nonths.

M . Rednond now argues that because he was in violation of
the agreenment at the tine the divorce decree was entered, that
vi ol ati on was not punishable by contenpt. Unfortunately, M.
Rednond does not cite, and we cannot find, any cases that even
renmotely support his contention. The fact is that the agreenent
was not puni shable by contenpt before its incorporation into the
di vorce judgnent. But, after its incorporation, it certainly was
(and still is) punishable by contenpt. See Ei genbrode v.
Ei genbrode, 36 Md. App. 557, 560 (1977).

V. Violation of Automatic Stay

M. Rednond al so argues that, because of his bankruptcy
filing, the automatic stay set forth in 11 U S.C. 8 362(a)(1)
precl udes the comencenent of civil contenpt proceedi ngs agai nst
himuntil the lifting of that stay pursuant to 11 U. S.C. 8§

362(c). We agree.
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The starting point for our analysis is the Bankruptcy Code
itself. Section 362(a), which provides for the automatic stay,
reads as foll ows:

(a) Except as provided in subsection (b)
of this section, a petition filed under
section 301, 302, or 303 of this title, or an
application filed under section 5(a)(3) of
the Securities Investor Protection Act of
1970, operates as a stay, applicable to al
entities, of —

(1) the commencenent or continuation,

i ncludi ng the issuance or enploynment of
process, of a judicial, admnistrative, or

ot her action or proceedi ng agai nst the debtor
that was or could have been comrenced before
the comencenent of the case under this
title, or to recover a claimagainst the
debtor that arose before the commencenent of
the case under this title;

(2) the enforcenent, against the debtor
or agai nst property of the estate, of a
j udgnent obtai ned before the comrencenent of
the case under this title;

(3) any act to obtain possession of
property of the estate or of property from
the estate or to exercise control over
property of the estate;

(4) any act to create, perfect, or
enforce any |ien against property of the
est at e;

(5) any act to create, perfect, or
enforce agai nst property of the debtor any
lien to the extent that such lien secures a
claimthat arose before the commencenent of
the case under this title;

(6) any act to collect, assess, or
recover a claimagainst the debtor that arose
before the comencenent of the case under
this title;

(7) the setoff of any debt owing to the
debtor that arose before the commencenent of
the case under this title against any claim
agai nst the debtor; and

(8) the commencenent or continuation of
a proceeding before the United States Tax
Court concerning the debtor.
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Subsection (b), in turn, provides a |list of 16 relatively
narrow exceptions to the stay; the only one of those which m ght
be read to apply to a contenpt proceeding is contained in
subsection (b)(1), which reads as foll ows:

(b) The filing of a petition under
section 301, 302, or 303 of this title, or of
an application under section 5(a)(3) of the
Securities Investor Protection Act of 1970,
operates as a stay, applicable to al
entities, of —

(1) under subsection (a) of this
section, of the commencenent or continuation
of a crimnal action or proceedi ng agai nst
the debtor[.]

G ven the exception in § 362(b)(1), courts are generally in
agreenent that crimnal contenpt proceedings —that is,
proceedi ngs where the purpose is solely to punish the debtor —
are outside the scope of the automatic stay. See In re Ml oney,
204 B.R 671, 674 (Bkrtcy. E.D.N. Y. 1996); In re Mon, 201 B. R
79, 84-85 (Bkrtcy. S.D.N. Y. 1996); In re Rook, 102 B.R 490, 493-
94 (Bkrtcy. E.D.Va. 1989). There is, however, no specific
exenption in 8 362(b) for contenpt proceedings, |like the one in
this case, which have a coercive purpose. Accordingly, there has
been sone confusi on anong courts about whet her such contenpt
proceedi ngs are barred by the automatic stay. Sone courts have
hel d that, because of the lack of a specific exenption in §

362(b), all civil contenpt proceedings are barred by the

automatic stay. See In re Cherry, 78 B.R 65, 70 (Bkrtcy.
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E.D. Pa. 1987). Ohers —nost notably this court in Nnoli v.
Nnoli, 101 Md. App. 243 (1994) —have been wlling to recognize
an exenption for certain civil contenpt proceedings, in spite of
the lack of a statutory exenption in 8 362(b). See Nnoli, 101
Md. App. at 250-51.

To the extent that Nnoli establishes an exenption for
certain civil contenpt proceedings, we will follow that hol ding.
Nevert hel ess, the nore inportant problem |eft unaddressed by
Nnoli, is to determ ne the scope of that exenption

This question is best answered by referring to one of the
primary goals of the stay —to preserve the status quo with
respect to both the debtor’s estate and the respective rights of
the various creditors. See Interstate Conmerce Conm ssion V.

Hol mes Transportation, Inc., 931 F.2d 984, 987 (1t Cr. 1991)
(“The automatic stay is designed to effect an i mredi ate freeze of
the status quo at the outset of chapter 11 proceedi ngs, by

precl uding and nullifying nost postpetition actions and
proceedi ngs agai nst the debtor in nonbankruptcy fora, judicial or
nonjudicial, as well as nost extrajudicial acts against the
debtor, or affecting property in which the debtor, or the
debtor’s estate, has a |legal, equitable or possessory
interest.”); Matter of Holtkanp, 669 F.2d 505, 508 (7" Gr

1982) (“The purpose of the automatic stay is to preserve what

remai ns of the debtor’s insolvent estate and to provide a
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systematic equitable |iquidation procedure for all creditors,
secured as well as unsecured . . . .”7). It is for this reason
that the stay, under the | anguage in 8§ 362(a), is so broad. See
Hol t kanp, 669 F.2d at 508 (noting that “Congress intended that
the automatic stay have broad application . . . .”). It is also
for this reason that we believe that only those civil contenpt
proceedi ngs that do not in any way affect or touch on the
debtor’s property are exenpt fromthe stay in § 362(a).

This rule is supported by a substantial nunber of the cases
dealing with this issue. 1In Nnoli, for exanple, the debtor
refused to conply with a court order requiring that he turn over
his children to his ex-wife. The court found himin contenpt for
not doing so, and put himin jail until he produced his children
for his ex-wife. This Court, recognizing that the contenpt
proceedi ng had nothing to do with the debtor’s estate or the
rights of his creditors, allowed the contenpt proceeding to go
forward. See Nnoli, 101 Md. App. at 251.

In In re Dunham 175 B.R 615 (Bkrtcy. E. D.Va. 1994), the
debt or asked a Bankruptcy Court for relief froma contenpt
citation that ordered himjailed until he agreed truthfully to
answer questions and turn over docunents —actions that did not
affect the debtor’s estate. Noting that the contenpt order was
one designed “to uphold the dignity of the court[,]” the

Bankruptcy Court refused to stay the contenpt order. See Dunham
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175 B.R at 617-18.

In In re Kearns, 168 B.R 423 (D.Kan. 1994), the debtor
sought to stay a contenpt proceeding initiated against himby his
former wfe for non-paynent of support. The court ruled that, to
the extent the contenpt proceeding was an attenpt to coerce the
paynent of the support obligations out of the debtor’s estate, it
was stayed by 8§ 362(a). See Kearns, 168 B.R at 426-27.

In In re Rook, 102 B.R 490 (Bkrtcy. E.D.Va. 1989), the
debtor sought relief fromtwo separate contenpt orders. One of
the citations was sinply intended to punish the debtor, and
contai ned no purging provision. The other ordered that the
debtor be incarcerated until he paid certain debts to his w fe.
The Bankruptcy Court ruled that: 1) the punitive contenpt
citation was not barred by the automatic stay; and 2) the
coercive contenpt citation, because it required the debtor to
make paynments out of his estate, was affected by the autonmatic
stay. See Rook, 102 B.R at 494-95.

Applying this rule to the facts of this case,? it is clear

There are at |l east two cases that support the proposition
that even those civil contenpt proceedi ngs which do affect the
debtor’s estate are not affected by the automatic stay. See In
re OBrien, 153 B.R 305, 307-08 (D.Or. 1993) (hol ding that
contenpt citation requiring debtor to exercise a nortgage of his
interest in property was not affected by the automatic stay); In
re Montana, 185 B.R 650, 652 (Bkrtcy. S.D.Fla. 1995) (holding
that contenpt citation requiring debtor to pay support order was
not affected by automatic stay). On the other hand, inInre
Moon, 201 B.R 79 (Bkrtcy. S.D.N. Y. 1996), the debtor asked a
bankruptcy court for relief froma state court contenpt citation
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that the circuit court’s contenpt order, which requires M.
Rednond to assune a debt, affects M. Rednond’ s estate.

Accordi ngly, the contenpt proceedi ngs should be stayed pursuant
to § 362(a).

We concl ude our opinion by noting that Ms. Rednond is not
entirely precluded fromenforcing the circuit court’s contenpt
order. She is entitled to ask the United States Bankruptcy Court
for the District of Maryland to |ift the stay pursuant to 11
US C 8 362(d). Indeed, in light of the Bankruptcy Court’s
expertise on bankruptcy questions, and its know edge of the
particul ar details of M. Rednond’s bankruptcy petition, that
court is in a nmuch better position than we are to judge whet her
the enforcenent of the circuit court’s contenpt citation would be
in violation of the principles of the Bankruptcy Code.

VI. Present Ability to Conply
Finally, M. Rednond argues that the circuit court erred

when it concluded that he had the present ability to conply with

that ordered himjailed until he paid a support award and an
award of attorneys’ fees. Noting that the contenpt order

requi red the debtor to pay the noney out of his estate, the court
hel d that the enforcenment of the contenpt order was stayed by §
362(a). See Moon, 201 B.R at 86. A United States District
Court subsequently reversed the Bankruptcy Court on the ground
that the debtor was able to satisfy both the support and
attorneys’ fees awards out of post-petition inconme (which is not
af fected by a bankruptcy filing). See In re Mon, 211 B.R 483,
485-86 (S.D.N. Y. 1997). W do not express any opinion on the

i ssue of whether a contenpt proceeding to enforce an order of
child or spousal support would be stayed by a bankruptcy
petition.
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t he purging provisions of the contenpt citation. In light of our
hol di ng that the contenpt proceedi ngs agai nst M. Rednond are
stayed pursuant to 11 U S.C. 8§ 362, we decline to address this

i ssue.

JUDGMENT OF THE CIRCU T COURT FOR
ANNE ARUNDEL COUNTY REVERSED. CASE
REMANDED TO THAT COURT FOR FURTHER
PROCEEDI NGS CONSI STENT WTH THI S
OPI NI ON.

APPELLEE TO PAY THE COSTS.
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