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In the Grcuit Court for Montgonmery County, the Council of
Unit Owners of Bentley Place Condom nium appellee, filed a
conpl aint against the MIton Conpany and Tuckerman Lane
Devel opment Conpany, Inc., appellants. Appellee asserted that
appel l ants were responsible for certain defects that existed in
the comon el enents and individual units of the Bentley Place
Condom ni um and owed danmages as a result of their (1)negligence,
(2)breach of inplied warranty, (3)breach of contract, (4)breach
of fiduciary duty, (5)breach of express warranties, (6)negligent
m srepresentation, (7)violation of the Maryland Consuner
Protection Act, and (8)civil conspiracy.

A jury (the Honorable M chael D. Mason, presiding) returned
verdicts in favor of appellee and agai nst both appellants on al
but the civil conspiracy and fiduciary duty counts.! The jury
resol ved the negligent m srepresentation count in favor of
appel | ee and agai nst appellant MIton. This appeal followed in
whi ch appell ants present the foll ow ng questions for our review

l. Did the trial court erroneously instruct the jury that

it may award damages for alleged comon el enent defects
for breach of inplied warranty w thout a finding that
the Council conmplied with the notice and |limtations

provisions of Title 117

1. Didthe trial court err in holding that the Council has
standing to assert common | aw causes of action on

Y Prior to trial, appel l ants noved for partial sumrary judgnent. The
circuit court granted that notion with respect to the civil conspiracy claim
and di sm ssed the breach of fiduciary duty claimat the close of appellee’s
case.



behal f of two or nore unit owners for alleged common
el emrent defects?

1. Did the trial court err in holding that individual unit
owners have conmon | aw causes of action with respect to
al | eged common el enent defects?

V. Is the jury verdict for damages to each and every unit
at the Project proper in the absence of evidence
supporting each unit owner cl ainf?

V. Were the appellants prejudiced by the trial court’s
adm ssion into evidence of unit owner surveys
cont ai ni ng double and triple hearsay and upon which the
Council’s primary expert relied in rendering his
opi ni on concerning defects in the Project?

VI. Was the trial court’s award of attorneys’ fees and
litigation expenses supported by the record?

For the reasons that follow, we shall affirmthe judgnents of the
circuit court.?
FACTUAL BACKGROUND

Appel | ee is an uni ncorporated association of 240 famlies
who purchased honmes at the Bentley Place Condom nium a
residential garden condom nium project |ocated in Montgonery
County, Maryland. Tuckernman was the “devel oper” of the
condom nium and MIton was the general contractor responsible for
hiring subcontractors to performconstruction worKk.

Prospective purchasers of the condom niuns were provided
with a standardi zed “Sal es Agreenent” and contract addenda.

Paragraph 1 of the Sal es Agreenent provides that the individual

2 Appel l ee has filed a Motion to Dismiss this appeal arguing that it was
not filed within 30 days of the final judgment. There is no nerit in that
argunent, so we shall deny the Mdtion to Dismss and address the nmerits of the
case.



homeowner has contracted to purchase an identified dwelling unit
“together with an undivided interest in the common elenents.” In
Par agraph 6 of the Agreenent, “[s]eller agrees to erect or
construct the Unit... substantially according to plans and
specifications.”

I n Septenber of 1989, appellee notified appellants that
t here were nunerous defective conditions at the condom nium and
requested that appellants nmake repairs. Thereafter, the parties
di scussed the resolution of appellee’ s conplaints. These
di scussions resulted in the execution of a January 23, 1991
Agreenment to Extend Statute of Limtations (the “Tolling
Agreenent”) through April 1, 1991. Wiile the parties attenpted
to negotiate a resolution, this agreenment was | ater extended
t hrough Cctober 31, 1991. Having failed to negotiate a
satisfactory resolution, appellee filed its conplaint on October
30, 1991.

I

Appel  ants argue that Judge Mason shoul d not have al |l owed
appellee to assert an inplied warranty claimfor alleged common
el enent defects under Ml. Code Ann. (1974, 1996 Repl. Vol.), 810-
203 of the Real Property Article (“RP’). According to
appel l ants, appellee could only assert an inplied warranty claim
under RP 811-131 (c). |If appellants are correct, Judge Mason

shoul d not have instructed the jury that it may award breach of



inplied warranty damages for alleged common el enent defects
wi thout first finding that appellee conplied wwth the notice and
limtations provisions of RP 811-131 (d).

Title 11 of the Maryland Real Property Article, known as the
Maryl and Condom nium Act, applies to all condom niuns established
in Maryland after July 1, 1982. RP 811-107(a) provides that each
unit owner shall own an undivided fee sinple interest in the
comon el enents of the condom nium Recogni zi ng the uni que
ownership interest created in condom ni um devel opnents, the
General Assenbly created an inplied warranty with respect to
common el enents. That warranty specifically includes the
protections referenced in 811-131 (c), as well as those set forth
in RP 810-203. The warranty extends for a period of three years
fromthe first transfer of title to a unit owner (or fromthe
tinme that the unit has been conpleted). RP 811-131 (¢)(3). RP
811-131(c)(4) requires that notice of a defect be given within
the warranty period, and that suit for enforcenent of the
warranty must be brought within one year of the warranty peri od.
The inplied warranty in 811-131 (c) runs froma “devel oper”
(defined in 811-101 (g)), to the council of unit owners. RP 811-
131 (c)(4) of the Act provides that

[a] suit for enforcenent of the warranty on general

common el enents shall be brought only by the council of

unit owners. A suit for enforcenent of the warranty on

limted common el enents nmay be brought by the counci

of unit owners or any unit owner to whose use it is
reserved



Appel  ants argue that appellee has no viable claimfor
inplied warranties other than that specifically provided for in
Title 11 of the Real Property Article. Judge Mason rejected that
argunent, concluding instead that the inplied warranty found in
RP § 10-203 al so applies to condom ni umowners. Unlike the
inplied warranty found in Title 11, this warranty deals with the
sale of property in general, runs froma “vendor” to the owner,
extends for a period of two years fromthe date of conveyance,
and does not require that notice of defect be given within the
warranty peri od.

Appel l ants argue that, due to the uni que ownership interest
i n condom nium property, Title 11 was not enacted to create
additional inplied warranties for common el enents, but rather to
create exclusive warranties for condom niunms. According to
appel l ant, because Title 11 reserves such clains exclusively to
t he council, condom ni um owners do not have individual inplied
warranties agai nst “vendors” or anyone else for conmon el enent
def ect s.

In Starfish Condom nium Ass’ n v. Yorkridge Service Corp.
295 Md. 693, 699-701 (1983), decided before the enactnment of
Title 11, the Court of Appeals held that Title 10 warranties do
apply to newy constructed condom niuns. |In Antigua Condoni ni um
v. Mel ba Investors, 65 Ml. App. 726 (1986), rev’'d 307 Md. 700

(1986), decided after the enactnent of Title 11, this Court held



t hat condom niumwarranties were governed by the shorter one year
[imtation period of RP 811-131(d), and not the two year
limtations prescribed in RP 810-204(d). W reasoned as foll ows:

When 811-131(a) made the express and inplied warranties

of 8810-202 and 10-203 applicable to condom ni um sal es,

it specifically provided a one year period of

[imtations for themin 811-131(d). The provisions of

810- 204, containing a two year |[imtation period, were

not nmade applicable to condom niuns by 811-131.
ld. at 745. The Court of Appeals, however, concluded that our
reasoni ng was based on a “prem se [that] was faulty”, nanely:
“that Title 10 warranti es had not applied to condom niuns [prior
to the effective date of 811-131] and that the enactnent of RP
811-131(a) first nmade 810-202 and 810-203 applicable to
condom ni um devel opers.” Antigua Condom nium 307 M. at 725.
Judge Mason canme to the foll ow ng conclusions regarding the
interplay between Title 10 and Title 11

Really what Title 11 sought to do was to make

sure--in sone of the cited cases, it |ooked to ne |ike

occasionally there were persons who sort of got out on

the issue of liabilities because they really weren’t

vendors and so Title 11 really sought to hold those

ki nds of persons, the devel opers, and say you can’t

avoid liability by not falling wwthin the definition of

a vendor, we are going to nake you liable as a matter

of law so you vendors wll henceforth also be |iable,

but vendors were and still are |iable.

Judge Mason therefore allowed the jury to deliberate on two
different standards for statutory inplied warranties; one under
Title 10, which does not require proof of notice of defects, and

one under Title 11, which does require proof of notice of



defects. He delivered the follow ng instructions:

Now, before describing for you the inplied
warranties which are inposed by statute |let ne define
two terns for you because different persons and
specifically vendors and devel opers who are consi dered
persons within the law by | aw give different inplied
warranties.

So let nme first define those two terns for you,
vendor and devel oper. A vendor neans any person
engaged in the business of erecting or otherw se
creating an inprovenent on realty.

A devel oper neans anyone who subjects his property
to a condomniumregine. Now, here | would tell you
that as a matter of |aw that the only devel oper could
be the Tuckerman Lane Devel opnment Conpany because they
are the ones who actually signed off on the condom nium
regime which was filed. |In other words, MIlton is not
a devel oper, okay. However, as you can tell fromthe
definition of a vendor a devel oper may under the facts
of a particular case also be a vendor. In other words
the termvendor is broad enough under certain facts to
i nclude a person who is al so a devel oper, okay.

Now, with respect to the inplied warranties.
First there are inplied warranties found in what we
refer to as Title 10 of the real property statute or
real property article.

Under Title 10 of the Maryland real property
article there is provided an inplied warranty that runs
fromthe vendor to the unit owner that at the tinme of
the delivery of the deed to a conpleted inprovenent or
at the time of a conpletion of an inprovenent not
conpl eted where the deed is delivered the condom ni um
unit is:

One, free fromfaulty materials;

Two, constructed according to sound

engi neering standards;

Three, constructed in a workmanli ke manner; and
Four, fit for habitation.

The warranty period is two years fromthe date of
conveyance of a unit. There is no requirenment that the
vendor be given notice of the defects under Title 10



within the warranty peri od.

Now, | told you about Title 10. Under Title 11 of
the Maryl and real property article there is provided an
additional inplied warranty. This is on the conmon
el ements of a condom niumand this runs fromthe
devel oper to the council of unit owners.

Common el enments neans all of the condom nium
except the individual units. The inplied warranty
applies to the followi ng: the roof, the foundation,
external and supporting walls, nechanical, electrical,
pl unbi ng systens and ot her structural el enents.

The warranty is that the devel oper is responsible
for correcting any defect in materials or workmanship
and that the specified common elenents are within
acceptabl e industry standards in effect when the
bui | di ng was construct ed.

The warranty period is three years fromthe date
of the first conveyance of a unit at the condom ni um
The warranty of any common el enents not conpl eted at
that time shall commence with the conpletion of that
element or wwth its availability for use by all unit
owners whi chever occurs later.

Now, under Title 11 a devel oper is not responsible
for a breach of the aforegoing inplied warranty which
is found in Title 11 unless he has given notice of such
breach within the applicable warranty peri od.

To sunmarize, then, there are two types of inplied
warranties that apply to the facts of this case and the
sal e of the condom ni uns herein.

The first is fromthe vendor to the unit owners
under Title 10 and the second is fromthe devel opers to
the council of unit owners under Title 11 which
i ncorporates specifically in the body of that title the
warranties as | have just el aborated on them
specifically under Title 11

Appel  ants argue that because these instructions were
uncl ear and confusing, the jury's verdict in favor of the

appellee on the inplied warranty count does not permt any way of



determ ni ng whet her the verdict was based on a finding that the
appel l ants received notice of the defects or whether the jury
sinply based its verdict on the rel axed standard which did not
require notice as a prerequisite to liability. |In support of
their argunent, appellants rely on two cases that are clearly
di stinguishable. It is true that in Hone Beneficial Life Ins.
Co. v. Partain, 205 Md. 60, 71 (1954), the Court of Appeals held
that a newtrial is required when instructions failed to
di stingui sh a supportable claimfromother clains that coul d not
be supported by the evidence. It is also true that in Dechello
v. Johnson Enterprises, 74 Md. App. 228, 240-43 (1988), this
Court held that confusing jury instructions required a remand for
a newtrial. As we see it, however, Judge Mason’s instructions
regarding Title 10 and Title 11 were clear, concise, and correct.
Appel lants’ true concern with the instructions is that appellee
was permtted to seek damages under the inplied warranty provi ded
for in Title 10. As Judge Mason was correct in his conclusion
t hat appellee could do so, no error exists in the instructions
that were delivered.
[

Appel  ants argue that appell ee should not have been all owed
to assert common |law clainms with respect to the conmon el enents.
According to appellants, because RP 811-131(c) is the exclusive

source of standing to sue for comon elenent related matters, the



clains for common el enent danmages shoul d have been limted to a
warranty clai munder that statute. W disagree. Appellee may
sue in tw capacities to enforce property interests it does not
own: (1) representative actions under RP 811-109 (d)(4); and (2)
direct (non-representational) actions under RP § 11-109 (d)(19).
(1) Representative actions under RP 811-109 (d)(4).

RP 811-108.1 assigns to a council the responsibility for
mai ntai ning and repairing the comon el enents on the unit owner’s
behal f. As an entity, a council typically owns no property
interest. For this reason the General Assenbly enacted RP 811-
109 (d)(4), which provides the council of unit owners with the
power

[t]o sue and be sued, conplain and defend, or
intervene in litigation or adm nistrative proceedi ngs
inits owm name on behalf of itself or two or nore unit
owners on matters affecting the condom ni um

Thus, a council has a statutory grant of representational
standing to pursue renedi es belonging to the unit owners. In
Starfish Condom nium Ass’ n, the Court of Appeals expl ained that
RP 811-109(d)(4) nerely “created a new procedure” whereby the
council was granted standing to sue on behalf of “two or nore
unit owners” for purposes of asserting clains that any single
unit owner m ght have brought as an individual. 295 Md. at 708.

Appel I ants contend, however, that the statutory grant of
representational standing under RP 811-109 (d)(4) is limted to

suits for statutory inplied warranties. W disagree. Nothing in

10



RP 811-109(d)(4) or in Starfish supports such a l[imtation.

Under RP 811-107 (a), each unit owner who purchases a
condom ni um property obtains an undi vided percentage ownership
interest in the common elenents. Thus, each unit owner is able
to assert individual ownership in the entire common el enents.
Since each has an ownership interest in the entire common
el enents, any single unit owner or group of owners may bring suit
and seek the entire danage to the common el enents. Under the
Court of Appeals’ holding in Starfish, a council suing on behalf
of at least two unit owners may seek and recover “the entire
damage to the conmmon el enents” even though other unit owners who
were legally barred fromrecovery would benefit. 1d. at 707-08.

In Starfish, the Court rejected the argunent that individual
unit owners’ entitlenment to damages should be limted by their
percent age ownership, and cited with approval the case of Stony
Ridge Hi Il Condom nium Owmers Ass’n v. Auerbach, 64 Chio App. 2d
40 (1979), in which the court rejected the devel oper’s contention
t hat, because only four of the twenty four unit owners were told
that the roof of the building was a “twenty year roof,” the
council of unit owners could not assert a claimon behalf of the
ot her twenty owners:

“[ E] ach person who purchased a condom niumunit... has

a right to have the whol e damage to the entire conmon

area of the building renedied and conpletely

satisfied.” Oherw se, “[p]aynent by defendants of

only one-sixth of the roof damage, representing the
share of four unit owners, and the consequent repair of

11



only one-sixth of the roof would still |eave the roof
in the sane | eaky condition, and would be the

equi valent of giving plaintiff no | egal remedy or
relief whatever.”

Starfish, supra at 707 (quoting Stony Ri dge, supra at 43-44.

(2) Direct(non-representational) Actions Under RP 811-109(d)(19).
RP 811-131(c) creates an inplied warranty applicable to
comon el enents that runs directly to a council. This statute
does not, however, provide a council wth standing to sue in a
non-representational capacity for damage to property it does not
own. Such authority has been granted by an anendnent to RP 811-
109, which now provides a council wth the follow ng power:
(19) To enforce the inplied warranties nade to

the council of unit owners by the devel oper under 811-

131 of this title;

Appel l ants argue that the enactnment of RP 811-131 (c) was
intended to replace RP 811-109 (d)(4) as the sole neans by which
a suit can be brought for matters relating to the common
el ements. Judge Mason concl uded t hat

notw t hstandi ng the | anguage that appears in Title 11

that there is nothing in that |anguage which is

i nconsistent with or deprives the unit of counsel [sic]

owners of the authority that they had prior to the

enactnment of Title 11 to bring common | aw cl ai ns on

behal f of two or nore unit owners with respect to the

common el enent .

We agree with that concl usion.

Appel lants claimthat, if RP 811-131(c) is not the exclusive

12



source of authority for appellee to sue with respect to common
el enents, individual unit owners could assert clainms of their own
and this process “would result in a nultiplicity of |lawsuits” and
“inconsi stent adjudications of clains.” There is no nerit in
that argunent. A final judgnent obtained by a council has res
judicata effect on duplicative individual unit owner suits; the
doctrine of res judicata protects against a multiplicity of
l[itigation and elimnates the danger of contradictory
adj udi cations. Duplicative suits brought prior to final judgnment
can be consolidated. M. Rule 2-503 (a)(1). The Starfish Court
recogni zed the possibility of “nultiple or successive suits” if
unit owners chose not to take advantage of RP 811-109 (d)(4), but
noted that any such suits could be managed effectively under the
Maryl and Rules. 1d. at 708.
11

Appel l ants argue that even if the individual unit owners
were allowed to assert common | aw causes of action for conmon
el emrent clains, and appell ee has standing to assert those actions
on behalf of nore than one but less than all of the unit owners,
the award for damages on those cl ains nust be reversed because
they constitute what the Court of Appeals has characterized as
“econom c” | osses. Such |osses include “the |oss of value or use
of the product itself, the cost to repair or replace the product,

or the lost profits resulting fromthe |oss of use of the

13



product.” A J. Decoster Conpany v. Westinghouse Electric Corp.
333 Md. 245, 250 (1994).

Tort recovery for purely economc losses is ordinarily not
al l owed in product defect cases. United States Gypsum Conpany V.
Mayor and City Council of Baltinore, 336 Ml. 145, 156 (1992).
“Instead, a purchaser suffering only econom c | oss because of a
defective product will normally be limted to contract causes of
action, including breach of inplied and express warranties.” |d.
The Court of Appeals has held, however, that a plaintiff my
recover in tort for purely economc | oss where the defect creates
a substantial and unreasonable risk of death or personal injury.
Council of Co-Omers v. Wiiting Turner , 308 Md. 18, 35 (1986).

In the present case, Judge Mason observed that sone of the
defects “clearly... pose a risk of serious physical injury.” W
agree with that observation.® Moreover, when parties to a
negl i gence action share an “intimte nexus,” satisfied by

“privity of contract or its equivalent,” recovery in negligence

may be had for “economc |oss,” despite the absence of any risk
that personal injury will result:

Were the failure to exercise due care creates a risk
of econom c |loss only, courts have generally required
an intinmte nexus between the parties as a condition to
the inmposition of tort liability. This intinmte nexus
is satisfied by contractual privity or its equivalent.
By contrast, where the risk created is one of personal

3 e exanpl e Judge Mason cited was appellants’ use of undersized
cat hedral beans.

14



injury, no such direct relationship need be shown, and

the principal determ nate of duty becones

foreseeability.

Jacques v. First National Bank, 307 Md. 527, 534-35 (1986).

In Wei sman v. Connors, 312 Ml. 428 (1988), the Court of
Appeal s held “pre-contractual negotiations” between parties to a
negl i gence action constituted a sufficiently close relationship
to satisfy the “intimte nexus” requirenent, thereby justifying
the inmposition of a tort duty even though the plaintiff had
suffered only economc loss with no risk of personal injury. Id.
445-451. Judge Mason, using Jacques and Wi sman as gui del i nes,
concl uded t hat

this is the kind of case where the court may and under

the facts of this case should recogni ze the existence

of a tort duty arising out of the facts and

ci rcunst ances surroundi ng the maki ng of the contract.

We agree with that concl usion.
|V

Appel l ants contend that, in the absence of evidence
supporting each unit owner claim the evidence was insufficient
as a matter of law to support the jury verdict for damages to
each and every unit at the project. Appellants also contend that
many of the unit owners’ clains are barred by the statute of
limtations and that subsequent purchasers (owners who did not
purchase their unit fromthe appellants) are barred as a matter

of law from cl ai m ng damages.

During the trial, appellee called only seven of the 240 unit

15



owners to testify. As to each cause of action, however, the jury
awar ded unit damages agai nst appell ants under the category of
“(ix) Plunmbing” in the amount of $440, 000. 00, * and under the
category of “(x) HVAC (heating and air conditioning systens) in
t he amount of $550, 000. 00. Appel  ants contend that the unit
owners who failed to testify were unjustly awarded damages
because appel | ees produced no evidence that their particul ar
units sustained actual damages. As discussed earlier, RP 811-109
(d)(4), authorizes the council of unit owners to sue in its own
name on behal f of unit owners. As a result, appellee had the
right to recover for damages to all of the individual units.
Moreover, the jury received evidence that the problenms with the
pl unbi ng and HVAC systens affected nearly all of the 240 units.®
Appel l ants argue to us that many of the unit owner’s cl ains

were barred by the statute of Iimtations. Assuming that this

* The category of “Plunbing” included “appliances and fixtures.”

5 Appel | ee’ s nmechani cal engi neering expert testified that all HVAC
systens at the Condom niumwere installed in a defective, unworkmanli ke manner
in violation of acceptable industry standards and the m ni mumrequirenents for
heati ng and cool i ng under the Maryland Code. He testified as to what it would
cost to remedy each aspect of the defective HVAC systens and, w thout any
obj ection by appellants, gave a total repair figure for each unit. He
totaled the entire cost at $779, 160. 00, excluding 34 HVAC systens that had
al ready been replaced. Appellee’ s plunbing expert testified about his
i nvestigation of the poor quality and premature failure of fixtures and
appl i ances used t hroughout the Condom nium and determ ned that the cost
di fference between “appliances and fixtures” prom sed and those actual ly
recei ved was $376,286.00. He also testified that defective, unworkmanlike
pl unbi ng resulted in damages of $65, 280. 00.

16



i ssue has been preserved for appeal,® we agree with Judge Mason
that the Tolling Agreenent entered into by the parties sufficed
totoll all of the warranty clains, including individual unit
owner clains, rather than just the inplied warranties on common
el enent s.

W reject the contention that because the owners who
purchased units froma third party |ack the necessary privity to
bring the common | aw clains, unit owners who were subsequent
purchasers are barred as a matter of |law from cl ai m ng danmages.
W also reject the contention that the relevant warranties in
this case do not apply to non-original purchasers of the
condom niumunits. RP 810-204(c) extends warranty protection to
subsequent purchasers for Title 10 inplied and express
warranties. The RP 811-131(c) warranty runs directly to a
council. No damages for unit defects were awarded under
appellee’s Title 11 inplied warranty cl ai msince Judge Mason
instructed the jury that this warranty applied only to common
el ements. As for appellee’ s Consuner Protection Act clains,
subsequent purchasers are not barred fromraising such clains.
The Court of Appeals has not held

that the only entity that can engage in a deceptive

6 Appel | ants took no exception to the instructions on the ground that

the jury had been told an incorrect warranty period applicable to unit
damages. Because this argunent was not presented with sufficient
particularity to the trial court, we could conclude that the “limtations”

i ssue has not been preserved for our review Harmony v. State, 88 M. App.
306, 317 (1991).

17



trade practice is one who directly sells or offers to

sell to consuners. It is quite possible that a

deceptive trade practice commtted by soneone who is

not the seller would so infect the sale or offer for

sale to a consuner that the |aw woul d deem the practice

to have been commtted “in” the sale or offer for sale.
Morris v. Osnose Wod Preserving, 340 Md. 519, 541 (1995).

Appel l ee’s witnesses included a subsequent purchaser who
testified that he | ooked at appellants’ sales nodels at the
condom nium and relied on appellants’ brochures in making his
decision to purchase a unit there. Wth regard to appellee’s
common |aw clainms, this Court held in St. James Construction Co.
v. Morlock, 89 MI. App. 217, 222-223 (1991), that honeowners who
wer e subsequent purchasers could assert a common | aw negli gence
action against the original builder of a hone. The fact that the
plaintiff is a subsequent purchaser, and not in privity with the
bui | der who sold the honme to the original purchasers, does not
prevent a cause of action by the subsequent purchasers for
negli gent construction and design. Council of Co-Omers Atlantis
Condom nium Inc. v. Witing-Turner Contracting Co., 308 Md. 18,
22 (1986).

\Y

Appel  ants argue that Judge Mason erroneously admtted into
evi dence docunents described as unit owner surveys, because those
exhi bits contai ned double and triple hearsay. Prior to trial

appel l ee’ s expert w tness, Robert W Davidson, A l.A , created a

ten-page detailed survey form The surveys were then conducted
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by unit owner volunteers, after having conpleted a four-hour
training session. One hundred and fifty five (155) out of 240
forms were conpleted. Each one contained the volunteers’
per sonal observations of conmmon el enent defects as well as
comments made to the volunteer by the individual unit owner

M. Davidson testified that the surveys were conducted in
part to substantiate his opinions on the need for replacenent of
fire retardant plywod on 10 (of 20) buildings, and on the extent
of the sound transm ssion problem caused by appellants’ failure
to construct floor/ceiling assenblies in accordance with plans
and specifications. Appellants were provided with copies of the
surveys during pretrial discovery. To verify the accuracy of the
surveys, appellants’ expert w tness conducted his own
i nvestigation and prepared his own surveys (of 23 of the 80 attic
spaces). That investigation included interviews wth honeowners.

During the trial, each side’s expert expressed a different
conclusion on the basis of the very sane surveys. Appellants
made use of the surveys to support their own case, as well as to
chall enge the credibility of the appellee’ s expert, claimng that
he had failed to report survey data accurately. Appellants’
expert al so used the surveys as a basis for his opinions.
Foll ow ng the rebuttal testinony of its expert, appellee offered
the surveys into evidence, appellants objected, and Judge Mason

gave the follow ng explanation for his decision to allow the
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surveys into evidence:

[ Q ne of obviously the nost significant issues wll be

who is this jury to believe: [appellants’ expert or

appel l ee’s expert], and that is certainly one of the

nmost clear issues on which they are so clearly divided

and one in which the jury could | ook at the sane

docunents and cone to their conclusions and thereby

test the credibility of both w tnesses.

“I'A] trial judge is given broad discretion in ruling on the
adm ssibility of expert testinony. Seldomw ||l the decision in
this regard be reversed.” Simons v. State, 313 Ml. 33, 43
(1988). W are not persuaded that Judge Mason erred or abused
his discretion when he admtted the unit owner surveys so the
jurors could fairly evaluate the conflicting expert opinions.

An expert may give an opinion based on facts contained

in reports, studies or statenents fromthird parties if

the underlying material is shown to be of a type

reasonably relied upon by experts in the field. In
addition, the underlying, reports, data, or statenents
thensel ves nay be admtted into the evidence for the

pur pose of explaining the basis of the experts opinion.
US Gypsumv. Baltinore, 336 Md. 145, 176 (1994)(citations
omtted). For an expert to rely upon hearsay evidence as the
basis for his opinion, that reliance nust be reasonabl e.

Hartl ess v. State 327 MJ. 558, 579 (1992). Appellee’s expert
witness testified that the surveys were the type of information
that his office and others in his field reasonably relied upon in
renderi ng opi ni ons concerning the construction of residenti al

condom ni uns. He also testified that he and/or other architects

in his firmpersonally verified the surveys and found themto be
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accurate. Judge Mason found that “these reports are of a kind
that their reliability can be determned and that they are in
fact verifiable...” That finding was not clearly erroneous. The
decision to admt the surveys was neither erroneous nor an
unfairly prejudicial abuse of discretion.

VI

Judge Mason awarded to appellee (1)attorneys’ fees of
$500, 000 for both the contract and Consumer Protection Act
claims, and (2)expert expenses of $228,830 for the Consuner
Protection Act claim Appellants’ final argunent is that these
awards are not supported by the evidence.

Appel I ants conplain that, at the hearing on appellee’s
Motion for an Assessnent and Award of Damages for Attorneys’ Fees
and Expenses, appellee never presented any contenporaneous tine
records to establish how nuch tinme its attorneys spent working on
the case. Judge Mason relied instead on a conpilation of those
records as well as expert testinony based in part on a review of
the conpilation. Appellee argues that the conpilation itself was
adm ssi bl e under Maryl and Rul e 5-1006, and the foundation for
adm ssion of the conpilation would have been established by
testinony as to its preparation. Judge Mason rul ed, however,
that no foundational testinobny was necessary because the
unrebutted testinony of appellee s expert w tness provided a

sufficient basis for the award of fees. W agree with Judge
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Mason that the original time records were not required.

“[A] trial court enjoys a |large neasure of discretion in
fixing the reasonabl e value of |egal services. That anount w ||
not be disturbed unless it is clearly an abuse of discretion.”
Head v. Head, 66 MI. App. 655, 669 (1986) (citations omtted).
Judge Mason held a formal hearing and received substanti al
evi dence on which to base his award of attorney fees and expert
expenses.

Wiile time is one of the applicable factors, the record

need not contain evidence specifically delineating the

nunber of hours spent by counsel. Because the record
itself discloses the nature of the proceedings, it is

sone evidence of the extent of the attorney’s efforts.

G ven this evidence, the chancellor may rely upon his

own know edge and experience in appraising the val ue of

an attorney’ s services.

Foster v. Foster, 33 Md. App. 73, 77 (1976). MNbreover,
appel l ants coul d have noved to conpel the production of the
original records. Maryland Rule 5-1006. Appellants were
entitled to “a realistic opportunity to chall enge those fees and
expenses... .” Maxima v. 6933 Arlington Dev. 100 Md. App 441, 453
(1994). We are persuaded that they received the opportunity to
whi ch they were entitl ed.

Appel l ants al so contend that the attorney’s and expert fees

shoul d have been reduced according to a fornula contained in the

Sal es Agreenents. Assuming that this issue has been preserved
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for appeal,’” we hold that the contractual limtation in the Sales
Agreenents does not apply to fees awarded under the Consuner
Protection Act. Such a limtation is inconsistent with the
Ceneral Assenbly’s goal of protecting the public from unl awf ul
consuner practices. See Consuner Protection Division v. Luskins,
120, Md. App. 1, 26 (1998). A party may not repeal an inportant
provision in the Consunmer Protection Act by placing into the
contract a counsel fee |limtation clause. Judge Mason’s award of
attorney’ s fees and expenses does not constitute an abuse of

di scretion.

JUDGVENTS AFFI RVED,
COSTS TO BE PAI D BY APPELLANTS.

! Al t hough the issue of attorney’'s fees was raised at trial, appellants
never requested that expert w tness fees be reduced.
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HEADNOTE: The M Iton Conpany, et al. v. Council of Unit Omers of
Bentl ey Pl ace Condom nium No. 1696, Septenber Term
1996

Real Property; Condom nium Litigation: Clains arising out of
al |l eged defects in common el enents can be asserted under both
Title 10 and Title 11 of the Real Property Article.



