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Appel I ant Johnny \Wal ker was tried and convicted by a jury in
the Crcuit Court for Baltinmore City of child abuse and second
degree sexual offense commtted on two daughters of his forner girl
friend. He was thereafter sentenced to concurrent terns of fifteen
years for sexual child abuse and twenty years for the second degree
sexual offense. Fromthese convictions, he appealed to this Court
raising the foll ow ng questions, which we restate for clarity:

l. Did the I ower court deprive appell ant of
his constitutional right to a public
trial by excluding all of appellant’s
famly menbers fromthe courtroom during
the testinony of the two alleged victins?

1. Dd the lower court err by refusing
appel l ant’ s request for a jury
instruction that the State nust prove
that the crinme agai nst Sal aunah occurred
bet ween 1992 and 1996 as alleged in the
i ndi ct ment ?

I11. Did the lower court err by not ruling on
appel lant’ s objection to the prosecutor’s
jury argunent that appellant was an
“ani mal 7 ?

IV. Dd the lower court err by overruling
appellant’ s objection to the prosecutor’s
rebutt al ar gunment to the jury to
“remenber that the only evidence you will
receive in this case has cone from the
State” and that the State’'s “evidence
remai ns uncontroverted”?

Because we answer question | in the affirmative, we reverse
t he judgnent of the |ower court and we do not reach questions I
and 1V, however, we address question IIl for the guidance of the

| ower court on renmand.
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FACTS

For nore that ten years, appellant had a romantic rel ationship
with the nother of the two victins. At the sanme tine, according to
Tul eeya, the eldest of the two daughters —who was seventeen years
old at the tinme of trial — appellant began, when she was eight
years old, touching and feeling her inappropriately and, when she
was nine and ten years ol d, he demanded that she performfellatio
on him Because of his inability to penetrate the young victim
appel  ant was unsuccessful in his attenpts to engage in coitus with
the victim Appel lant ultimately relented when the victim was
fourteen years old, because she was then nore physically able to
resi st his sexual advances.

Twel ve year old Sal aunah testified that appellant took her
into the bathroom ostensibly to brush her teeth, but instead
covered her eyes with his hand and then inserted sonething that
“sort of felt |ike when you put your hand in your nmouth. It felt
i ke skin.” Thereafter, Salaunah heard appellant pulling up his
pants and then the noise of his zipper being pulled up. Thi s
occurred before the w tness began attendi ng school.

The nother of the two victins, Zelm B., testified that,
approximately two days after she ended her relationship wth
appel I ant, Tul eeya advi sed her that appell ant had sexually abused
her. Sal aunah previously had related the incident to her in which

appel l ant had told the younger daughter to close her eyes so that
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he could brush her teeth, but, when the wtness (Zelm B.)
confronted appellant, he had denied that the incident occurred.
Prior to trial, the prosecutor asked that nenbers of
appellant’s famly be excluded from the courtroom during the
testinmony of the two victins because they had said things to the

two victins and “they [the two victins] feel very frightened and

very intimdated by that.” The court indicated when the W tnesses
were called to testify, “I'lIl hear from[appellant’s counsel] and
"1l deal with it at that tinme.” Additional facts will be supplied

in conjunction wth the discussion that follows.

[
In granting the request to exclude appellant’s fam |y nenbers

fromthe courtroom the follow ng colloquy transpired:

[ PROSECUTI ON] : Your Honor, at this tine, the
State would like to renew its
nmotion to have the courtroom
enpti ed of any of t he
[appellant’s] relatives or —
with respect to this case,
i nasmuch as the victins are
child witnesses and they’ ve had
sonme problens in the past in
terms of intimdation by the
famly of the [appellant]. So,
| would just ask that this
courtroom be cl eared of them at
the time Tul eeya and Sal aunah
: testify with respect to
this, this matter.

THE COURT: How old are the w tnesses,
[ prosecutor]?



[ PROSECUTI ON]

THE COURT:

[ PROSECUTI ON] :

THE COURT:

[ PROSECUTI ON] :

THE COURT:

[ APPELLANT’ S

COUNSEL] :
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The oldest witness is 17 and
t he youngest is 12.

And are the w tnesses rel ated
to the [appellant’s] famly?

Well, the [appellant] is the
stepfather of the w tnesses.
The not her of the children was
in a relationship with the
[ appel l ant] for 10 years. He
lived in the honme during that
period of tine.

And have the children expressed
— the w tnesses expressed any
concern to you about testifying
in the present (sic) of the
[ appellant’s] famly?

Yes, they have, Your Honor.
They have, and that’s why |I'm
making the request of the
Court, because t hey have
expressed concerns in terns of
having to testify in their
presence.

[ Appel l ant’ s Counsel], do you
wi sh to be heard?

Except that we would object.
W believe that these w tnesses
are not of tender years. And
if the State felt there was
[sic] some problens, then nmade
arrangenents to have [sic]
testify via the TV canera. But
this is an open proceeding. M
client’s famly has been very
supportive t hr oughout this
whol e situation. They are
here, they’ ve al ways been here.
| don’t believe that inside the
courtroomthey pose any threat.
We don't believe that there
ever has been a threat by the
famly with respect to these
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[ PROSECUTI ON] :

THE COURT:
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particul ar W t nesses, and
that’s not their purpose for
being here. |If these w tnesses

made allegations, then now s
the tinme to express them in
front of —in court and in an
open courtroom W Dbelieve
that this should be an open
proceedings and that their
ages, Your Honor, would make
t hem conpetent w tnesses and,
as | stated earlier, that
there’s nothing that would
prevent themfromtestifying in
open court.

kay. Well, certainly the
[appellant] has a right to a
public trial and the public has
a right to attend the trial,
and the [appellant’s] famly is
part of the public. | do
t hi nk, however, the Court is
obl i ged to assure t hat
Wtnesses are permtted to
testify freely —

Are you having a probl em
[ prosecutor]?

—thank you, Your Honor.

— testify freely and wthout
any fear of intimdation. And
| understand that in a case
such as this where famlies are
essentially — wind up pitted
agai nst one another as a result
of these allegations which are
i ncredibly di sruptive and
destructive to a famly that
opi nions can overflow on the
w tness and nake the w tness,
whet her the witness is a child
or an adult, feel intimdated
and feel threatened in sone
way, not only in the courtroom
itself but after t he
proceedings are over, as to
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what the consequences of their
testinony may be perceived to
be by the famly of the
[ appel | ant].

Considering all of that
and considering the young age
of the w tnesses, even though
they are old enough and
conpetent, and al so considering
the fact that the quality of
the witness's testinony is —it
is preferable, | think, under
any circunstances to have live
Wi tness testinony before a jury
to video testinony. And the
benefit of permtting the
[appellant’s] famly to be
present is far outweighed by
the benefit of the jury of

havi ng live — and t he
[ appellant], for that matter —
of havi ng live W t ness
testi nony.

|’m going to grant the
State’s notion and request that
menbers of the [appellant’s]
famly be excused from the
proceedi ngs during t he
testi nony of t he child
W t nesses. Thank you.
[ PROSECUTI ON] : Thank you, Your Honor.

Stating that he was deprived of his right to a public trial
appel | ant asserts that the court’s decision to exclude his famly,
during the testinony of the alleged victinms was prejudicial error.
According to appellant, the trial court, by not finding that
cl osure was “essential” and not attenpting narrowmy to tailor the
exclusion, did not neet the requirenents of Waller v. Georgia, 467

U.S. 39 (1984). Appellant avers that the trial court, wthout



- 7 -

considering any other evidence, accepted the State’'s proffer as
true. In addition, appellant contends, the trial court’s findings
were not specific enough for us to determ ne, on appeal, whether
its order was proper

The Sixth Anendnment to the U S. Constitution guarantees an
accused the “right to a speedy and public trial.” Cox v. State, 3
Md. App. 136, 139 (1968). The privilege of the public to attend
trials is not, however, unrestricted. Ex Parte Sturm 152 M. 114,
122 (1927). “In determ ning whether any part of the public should
be excluded fromthe trial of a crimnal case, sonme discretion nust
be allowed the trial [c]Jourt.” Dutton v. State, 123 Ml. 387, 373
(1914).

Articul ating the purpose of the public trial requirenent, the
Court of Appeals, citing to Cooley’s Constitutional Limtations,
page 312, stated that it

is for the benefit of the accused; that
the public may see he is fairly dealt with and
not unjustly condemmed, and that the presence
of interested spectators may keep his triers
keenl y alive to a sense of their
responsibility, and to the inportance of their
functions; and the requirenent is fairly net
with if, without partiality or favoritism a
reasonabl e portion of the public is suffered
to attend, notw thstanding that those persons
whose presence could be of no service to the
accused, and who would only be drawn thither
by a prurient curiosity, are excluded
al t oget her.”

Dutton, 123 Md. at 388-89.
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In Wal l er, the Suprenme Court held that “the right to an open
trial may give way in certain cases to other rights or interests.”
Id. at 45. The Court has al so opined that

[t] he presunption of openness nmay be overcone

only by an overriding interest based on

findings that closure is essential to preserve

hi gher values and is narrowWy tailored to

serve that interest. The interest is to be

articulated along wth findings specific

enough that a reviewing court can determ ne

whether the <closure order was properly

ent er ed.
Press-Enterprise Co. v. Superior Court of Cal., 464 U S. 501, 510
(1984). In other words, the party seeking the exclusion “nust
advance an overriding interest that is likely to be prejudiced, the
cl osure must be no broader than necessary to protect that interest,
the trial court nust consider reasonable alternatives to closing
the proceeding, and it nust nmake findings adequate to support the
closure.” Waller, 467 U S. at 48.

The Suprene Court, in concluding that “a State’'s interest in
t he physical and psychol ogi cal well-being of child abuse victins
may be sufficiently inportant to outweigh, at |east in sone cases,
a defendant’s right to face his or her accusers in court,”
addressed the effect of permtting a child wwtness to testify on
closed-circuit television and the effect this procedure had on the
defendant’s Sixth Amendnment right to confront w tnesses against

him Mryland v. Craig, 497 U S. 836, 853 (1990). The Court noted

that the State’'s interest in “the protection of mnor victinms of
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sex crinmes fromfurther trauma and enbarrassnent is a conpelling
one,” id. at 852 (citations omtted), and that “‘[n]jany States have
determned that a child victimmay suffer traunma from exposure to
t he harsh atnosphere of the typical courtroom and have undertaken
to shield the child through a variety of aneliorative neasures.’”
Id. at 853 (quoting Coy v. lowa, 487 U.S. 1012, 1022-23 (1988)).

The Suprene Court, in discussing the use of closed-circuit
tel evision, however, held that the State nust nake an *adequate
showi ng of necessity” for its use. Craig, 497 U S. at 855. The
Court held that the trial court nust determ ne whether use of the
procedure is necessary to protect the welfare of the child victim
and nust find that the child victim“would be traumati zed, not by
the courtroom generally, but by the presence of the defendant.”
Craig, 497 U S. at 855-86. The Court concluded that, if the trial
court determnes the child victimis traumati zed by the courtroom
general ly, rather than by the presence of the defendant, the deni al
of face-to-face confrontation would be unnecessary because “the
child could be permtted to testify in less intimdating
surroundi ngs, albeit with the defendant present.” 1d. at 856.

On remand from the Suprene Court, the Maryland Court of
Appeal s announced certain guidelines for the trial judge to foll ow
in determ ning whether the use of closed-circuit television was
war r ant ed. The Court of Appeals held that the trial judge

ordinarily should determ ne the question of the child s ability to
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testify in front of the defendant “by personally observing and
interviewng the child, on the record, either in or outside the
courtroom” Caig v. State, 322 M. 418, 433 (1991). The Court of
Appeal s held that the “prudent trial judge” should consider expert
testimony when offered as an aid in determning whether to use
cl osed-circuit television, but that such testinmony is not
essential to the court’s determnation. 1d. at 426-28. MARYLAND
CobE (1957, 1996 Repl. Vol., 1997 Supp.), Art. 27, 8§ 774(c),
prescribing procedures for the use of closed-circuit television,
provi des that the judge “may” observe and question the child either
i nside or outside the courtroom and hear testinony of a parent or
a custodian of the child or any other person including a person who
has dealt with the child in a therapeutic setting.

W are mndful that the instant case does not involve the
testinony of a child abuse victimvia closed-circuit television nor
does it involve renoval of all of the spectators from the
courtroom The public may only be excluded, however, “pursuant to
a narrowy tailored order necessary to protect an overriding State
interest.” Wtters v. State, 328 M. 38, 45 (1992). It may be, in
the case sub judice, that the State could have established an
overriding State interest sufficiently inportant to outweigh the
defendant’s right to face his accusers had there been efforts to
adduce evi dence beyond a vague proffer of intimdation by nenbers

of the defendant’s famly. As the Court of Appeals concluded in
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Craig and as 8 774(c) of Art. 27 prescribes, Tuleeya and her
sister, Salaunah, could have been observed or questioned either
inside or outside of the courtroom regarding the alleged
i ntimdation. Simlarly, any other nenber of the famly of the
victinms who were privy to the alleged intimdation could have been
exam ned by the trial judge.

It is incunbent upon the trial judge to make nore than a
general finding that all children suffer trauma when testifying or,
as in this case, not to encroach upon the defendant’s right of
confrontation by clearing the courtroomof all of the defendant’s
famly nmenbers w thout conducting an exam nation to ascertain the
accuracy or validity of the State’s proffer. W hold that, in the
absence of such evidence, we cannot determne from this record
whet her the trial judge’'s order was narrowmy tailored to the
exi genci es of the case at hand and, as a consequence thereof, the

court abused its discretion.

I
During cl osing argunment, the prosecutor argued:
[ PROSECUTI QN] @ . : . Think about it —
indicates, indicates to you
what [sic] these children were

repeatedly sexual ly nol ested by
that [appellant].

The evidence reveals to
you that —that he’s an ani nal .

[ APPELLANT’ S
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[ PROSECUTI O] :
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(bj ecti on, Your Honor.

That he’s a pervert and that he
sexually nolested babies. |
want you to concentrate on that
evidence and | want you right
now to —about the testinony of
Tul eeya and Sal aunah. . . . |
want you to close your eyes
right now and to reflect upon
the testinony of Tuleeya and
Sal aunah. Juror Nunber 1, can
you hear the silent screans of
Tul eeya as she asks for hel p?
She’s only eight years old --

Juror Nunmber 2, can you
hear the silent screanms of
Tul eeya as she turns 10 years
of age and the [appellant]
forces his way into the bedroom
and places his penis in her
mout h?  Juror Nunber 3, can you
hear the silent screans of a
baby that’'s only 10 years old
when the person she calls Daddy
pl aces his penis in her vagi na
and it hurts, and she starts to
bl eed and she cries and no one
conmes in assistance?

Juror [sic] Nunber 4 and
5, can you see, can you see
Tuleeya as the [appellant]
ej acul ates his sperm all over
her face —her cries for help
go unanswered? Juror Nunber 7,
can you see the baby Tul eeya as
she pushes her bureau agai nst
the door to protect herself?
But there’s no protection for
her. The [appellant] gets in
and he abuses her again, and
he[r] cries for help go
unanswer ed.

Juror [sic] Nunber 8 and
9, can you hear Tul eeya as her
screans for help becone nore
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and nore — because she’'s
| earned that no one listens to
her screans for help? Jurors
Nunber 10 and 11, can you hear
the cries of Salaunah as the
[ appellant] places his, his
penis in her nouth on the
pretense of brushing her teeth?

Juror Nunber 11, can you
hear Sal aunah as she tells her
not her about — and her nother
does absol utely nothing? Juror
Nunber [sic] 11 and 12, can you
hear —screans —

Appel l ant conplains that the trial court, by never ruling on
his objection and permtting the State to continue its argunent,
inplicitly gave approval to the State's characterization of
appellant as an “animal.” Such approval, appellant contends, was
prej udi ci al error. Appel | ant avers t hat the State’'s
characterization was not an isolated incident, as it also referred
to him as a “pervert.” According to appellant, the State's
coments anounted to “an appeal to passion that was calculated to
unfairly prejudice [him.” As a result, he was deprived of his
right to be tried based on facts, instead of enotions. Al though we
need not reach this issue because of our disposition of issue I, we
address the issue, nonetheless, because we are troubled by the
state of the record before us.

The | eadi ng case in Maryland on inproper argunment of counsel
is Wlhelmv. State, 272 Md. 404 (1974). There, the prosecutor, in

referring to the nurderer of a Baltinore County police officer,
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argued to the jury, “the State feels this is the Jury’'s chance as
i ndi viduals and collectively as citizens of Baltinore County —we
hear the hue and cry of police protection —we feel this is your
occasion to do sonething about it.” I1d. at 407. The Court of
Appeal s, citing Cormonwealth v. Feiling, 214 Pa. Super. 207, 252
A 2d 200 (1969), observed:

Al t hough appeals to prejudi ce and passion are

not to be approved, we have held that a

District Attorney in his argunents, wthin

proper limts, may argue for |aw and order and

remnd the jury of the danger to the conmmunity

posed by persons prone to resort to violence.

We hold that those limts were not exceeded in

the present case although the District

Attorney’'s remarks were directed to the

i ndi vidual jurors as nenbers of the community.

CGenerally it is for the trial judge to

determne whether such remarks are so

prejudicial as to require a new trial on that

ground alone, or whether their effect was

sufficiently attenuated by the rest of the

argunment as to have no effect on the verdict.
Wl helm 272 Ml. at 433 (enphasis added; citations omtted).

In affirmng WIlhelms conviction, the Court of Appeals noted
t hat counsel for WI hel mrequested no cautionary instruction to the
jury nor was any given. Counsel, however, had nmade a notion for a
mstrial that was deni ed.
In addition to whether a cautionary instruction to disregard

unwar rant ed remarks and conduct of a prosecuting attorney had been
given, citing Contee v. State, 223 M. 575 (1960), 229 M. 486

(1962), cert. denied, 374 U S. 841 (1963), the WIlhelm Court, in
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its exhaustive discussion of inproper comrents, held that other
considerations as to whether inproper remarks warranted reversal
are (1) whether the assailed argunent constituted a material factor
in the conviction (Wlhelm 272 M. at 431); (2) whether the
comments related to a matter outside the record (id. at 435); (3)
whet her the evidence concerning appellant’s guilt was not “cl ose,”
but was rather “overwhelmng,” (id. at 437); (4) whether there was
evidence that the proceeding was “dom nated by prejudice and
passion,” (id. at 445), and ultimately, what exceeds the limts of
perm ssi bl e conmment depends upon the facts in each case (id. at
415) .

The State, in oral argunent before us, nekes the point that
argunent by counsel should be robust and, indeed, the Court of
Appeals in Wlhelm citing Dunlop v. United States, 165 U S. 486
(1897), observed, “If every remark made by counsel outside of the
testinmony were ground for a reversal, conparatively few verdicts
woul d stand, since in the ardor of advocacy, and in the excitenent
of trial, even the nobst experienced counsel are occasionally
carried away by this tenptation.” WIlhelm 272 Ml. at 414.

More directly on point, in Darden v. Wainwight, 477 U S. 168,
106 S.Ct. 2464 (1986), the Suprenme Court considered the foll ow ng
cl osing argunent by the prosecutor:

As far as | amconcerned, and as [defense
counsel] said as he identified this man this
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person, as an aninmal, this aninmal was on the
public for one reason.

He shouldn’t be out of his cell unless he

has a leash on himand a prison guard at the
other end of that leash. | wish [M. Turman]
had had a shotgun in his hand when he wal ked
in the back door and blown his [petitioner’s]
face off. |1 wish that | could see himsitting
here with no face, blow away by a shot gun.
w sh soneone had wal ked in the back door and
bl own his head off at that point. He fired in
the boy’'s back, nunber five, saving one.
Didn't get a chance to use it. | wsh he had
used it on hinself. | w sh he had been killed
in the accident, but he wasn’t. Again, we are
unl ucky that tinmne.

The above argument had been nmade in response to the
petitioner’s closing argunent to the jury:

The first wtness you saw was Ms.
Turman, who . . . had her husband sl aughtered
before her eyes, by what would have to be a
vicious animal. And this nurderer ran after
him ained again, and this poor kid with half
his brains blowmm away . . . . [It’s the work
of an animal, there’s no doubt about it.

So they cone on up here and ask Citrus

County people to kill the man. . . . The
question is, do they have enough evidence to
kill that man, enough evidence? And |

honestly do not think they do.

Petitioner had been on a weekend furlough from a prison
sentence when he conmtted the crinme for which he was subjected to
the death penalty. In ultimately holding that, “Darden’s trial was
not perfect —few are —but neither was it fundanentally unfair,”
id at 183, the Suprene Court noted that the prosecutor’s argunent
did not manipulate or msstate the evidence nor inplicate other

specific rights, such as the right to counsel or the right to
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remain silent. The Court also observed that the objectionable
comment was invited by or was responsive to the opening statenent
of the defense which the Court held, *“is used not to excuse
i nproper comments, but to determne their effect on the trial as a
whole.” 1d. at 182. Moreover, under a Florida Rule of Procedure,
petitioner was allowed to give a rebuttal summation to the
prosecutor’s closing argunment because, under the rule, he had been
the sole witness in his defense. Accordingly, the Court held

petitioner’s counsel was able to use this opportunity for rebuttal
“very effectively, turning much of the prosecutor’s closing
argunent agai nst them by placing many of the prosecutor’s coments
and actions in a light that was nore likely to engender strong
di sapproval than result in inflanmed passions agai nst petitioner.”

Not ably, the Court held :

The prosecutors then made their closing
ar gunent . That ar gunent deserves the
condemmation it has received fromevery court
to reviewit, although no court has held that
the argunent rendered the trial unfair.
Several comments attenpted to place sone of
the blame for the crinme on the D vision of
Corrections, because [petitioner] was on
weekend furlough from a prison sentence when
the crinme occurred. Sone comments inplied
that the death penalty would be the only
guarantee against a future simlar act.
O hers incorporated the defense’'s use of the
word “animal.”

Darden, 477 U.S. at 180-81.
In Keene Corp., Inc. v. Hall, 96 Ml. App. 644, 666 (1993),

appel | ee’ s counsel decl ared:
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Judgnent day is a day for you
to tell these defendants that
after you’ve received the
evi dence you see them for what
they really are, and that is a
bunch of corporate liars, a
bunch of corporate nutilators,
a bunch of corporate nurderers.

You see —
[ APPELLEE’ S
COUNSEL]: | object . . . . Cor porate
mur derers? . . . —1| nove for
a mstrial.

Counsel for appellee, after the court’s denial of the notion
for mstrial, advised the jury that, |ike opposing counsel who had
stated that he fornmerly was a State’s Attorney, appellee’s counsel
“used to prosecute cases in this courthouse and these defendants,
t hese corporations —they are no different. They are no better
than a common crimnal wal king on the streets.” After a further
objection, the trial judge rem nded both attorneys that they were
not trying a crimnal case and “l think it’'s high tinme the jurors
got to determning the issues in the case.”

We recognize that Keene Corp., a civil case, does not
inplicate the constitutional inperatives of a crimnal trial;
however, we believe the holding is pertinent to the ultimte goal
in any trial, i.e., the search for truth. Judge Di ana Mt z,
speaking for this Court, denounced counsel’s argunent:

On appeal, the [appell ees] do not assert
that the remarks were proper. They clearly
were not. As Chief Judge WIlner recently

noted in another civil case in which counsel
used i nproper ar gunent , it is “wholly
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i nappropriate to accuse [the defendant] of
‘theft,” or ‘stealing,’” or ‘robbery.’ There
is no need for snide remarks, pejorative, and
unf ounded hyperbol e or exaggeration, and they

should not be permtted. The search for
truth, which is supposedly the principa
function of a trial, is assisted nmuch nore by
light than by heat.” W need not here

determne if these inproper remarks caused
such prejudice as to require a new tria
because a new trial is in any event required.
We trust, however, that sort of argument wll
never again be made by the [appellees’]
counsel

Keene Corp., 96 Ml. App. at 666 (citations omtted).

A review of the record in the case sub judice reveals that
when the objection was nade to the Assistant State’'s Attorney’s
characterization of appellant as “an aninmal,” there was no ruling
on the objection and the prosecutor —w th what appeared to the
jury to be the Court’s tacit approbation —was permtted to proceed
with her closing argunent. Immediately thereafter, the prosecutor
referred to appellant as “a pervert” who “sexually nolested
babi es.” The prosecutor then nmade an entreaty to each of the
jurors seriatum asking that each juror envision the screans of the
two young victins as they were sexually assaulted by appellant,
whi ch screans went unheeded.

On this appeal, appellant does not conplain of the graphic and
i npassioned references to the silent screans of the victins; we
view them were they standing alone, as being within the

paraneters of the “ardor of advocacy.” Appellant did not object at

trial to being referred to as a “pervert,” (just as he had failed
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to object to the references to silent screans), although on appeal
he lunps that characterization along with the reference to him as
“an animal” in contending that the comments anounted to an appeal
to passion. Al though WBSTER S TH RD NEw | NTERNATI ONAL UNABRI DGED DI CTI ONARY
(1986) defines a “pervert” as “one who is given to turning away
fromthat which is good or true or norally right,” the appellation
has come to be synonynous with that which is utterly debased and
odious. As in the case of the reference to the silent screans,
except in a very close case, we would not be inclined to find the
reference to appellant as “a pervert,” standing al one, reversible
error even though the preferable course would have been to refer to
appel l ant’ s conduct as “perverse.”

| ndeed, the nature of the evidence presented certainly gives
rise to the conclusion that the actions of appellant —assum ng
themto be true as we nust —were perverse, to say the |least. Wen
vi ewed, however, in the context of the totality of the prosecutor’s
cl osing argunent, given such odious offenses, it is ironic that
resort to excessive appeals to passion are needed to secure a
convi ction when the nature of the charges and the evi dence adduced,
wi t hout enbel lishnment, is inherently inflammtory, albeit properly
So. The right to a fair trial and the search for the truth,
however, should not be hanpered or obfuscated by extrene appeals to
passion calculated to inflane the jury.

When the reference to the silent screans and “pervert” are

considered in conjunction with the characterization of appellant as
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“an animal ,” we believe the prosecutor, in her zeal, exceeded the
bounds of proper comment. Not only is it inappropriate to refer to
a defendant in a crimnal case as “an aninmal,” it may be argued
that such a strategy, in sone instances, could be counterproductive
should the jury view the State as engaging in a personal contest
with the defendant. It is incunbent wupon the People’'s
representative to maintain an air of dignity and stay above the
fray.

In Viereck v. United States, 318 U S. 236 (1943), the Suprene
Court decided a case involving violation of a statute requiring
certain agents of foreign principals to register with the Secretary
of State. In opining that “the purpose and effect of [the
prosecutor’s closing remarks to the jury] could only have been to
arouse passion and prejudice,” the Court adnoni shed:

The Uni ted St ates Att or ney IS t he
representative not of an ordinary party to a
controversy, but of a sovereignty whose
obligation to govern inpartially 1is as
conmpelling as its obligation to govern at all;
and whose interest, therefore, in a crimnal
prosecution is not that it shall wn a case,
but that justice shall be done. As such, he is
in a peculiar and very definite sense the
servant of the law, the twofold aim of which

is that guilt shall not escape or innocence
suffer. He may prosecute with earnestness and

vigor —indeed, he should do so. But, while
he may strike hard blows, he is not at |iberty
to strike foul ones. It is as nmuch his duty

to refrain frominproper nethods cal culated to
produce a wongful conviction as it is to use
every legitimate neans to bring about a just
one.



ld. at 248 (citation omtted).

In the present case, the trial judge failed to rule on the
objection |odged by appellant’s counsel, but rather permtted
counsel to raise the decibel level from “animal” to “pervert.”
Then in an inpassioned recapitulation of the evidence, the
prosecut or presented graphic i mages of what admttedly is repugnhant
conduct. The proper course would have been for the trial judge,
under the circunstances, to rule on the objection to the
appel l ati on, thereby affording counsel an opportunity to request a
curative instruction to the jury.

In accord with the observation by the Suprenme Court in Darden
that the argunent there “deserves the condemation it has received
from every court to review it,” we also find such a reference
beneath the dignity of the prosecutor’s office and believe that the
better practice would be to characterize a defendant’s actions,
rat her than to engage in nane calling.

Havi ng concl uded that the characterization of appellant as “an
animal” was inproper, our task, then, normally would be to decide
whet her the remark warrants reversal. That anal ysis woul d have
been pursuant to the procedure we set out in Wite v. State, 66 M.
App. 100, 121 (1986), in which we expl ai ned:

The W1 helm Court continued to state that the
applicable test for prejudice is whether the
reviewing Court can say “with fair assurance,

after pondering all that happened w thout
stripping the erroneous action fromthe whol e,
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t hat the judgnent was not substantially swayed
by the error.

The Court then set out three factors to be
consi dered in determ ni ng whet her a
prosecutor’s renmarks prejudi ced the defendant:
first, the closeness of the case; second, the
centrality of the issue affected by the error;
and third, the steps taken by the trial judge
to mtigate the effects of the remarks.
(Gtations omtted.)

Because a new trial is in any event required, we need not here
determne if these inproper remarks caused such prejudice as to
require a newtrial. W trust, however, that counsel in the future
will refer to the actions of a defendant rather than resort to
epithets, thereby avoiding the unnecessary risk of overturning any

convi cti on obtai ned.

JUDGVENT OF THE CIRCU T COURT
FOR BALTIMORE CITY REVERSED,
CASE REMANDED FOR A NEW TRI AL
CONSI STENT WTH THI' S OPI NI ON

COSTS TO BE PAID BY THE MAYOR
AND CI TY COUNCI L OF BALTI MORE



