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The instant case has a history of sone fifteen years in our
judicial system Anita K Guss, the appellant, challenges a
judgnment entered in the Grcuit Court for Baltinore County whereby
her Motion to Revise Judgnent was denied in favor of the appell ee,
Dr. Leopoldo Gruss. On appeal Ms. Gruss presents two issues for
our review, which we have rephrased:

1. Whet her the trial court erred in ruling
that the miling of the Oder of
Dismssal by the clerk’s office to the
appellant’s fornmer address was not an
“irregularity” within the contenpl ation
of Maryl and Rul e 2-535(b).

2. Whet her the trial court erred in ruling
that the appellee’'s failure to include an
affidavit in his Mtion to D smss as
required by Miryland Rule 2-311(d) did
not constitute an “irregularity.”

We agree with Ms. Guss that the clerical error referenced in
the first issue did constitute an “irregularity,” thus entitling
her to have the circuit court consider whether to exercise its
revisory power over the dismssal of her claim for alinony. W
shall reverse and remand to the circuit court, and do not reach the
second issue raised on appeal .

Factual Background

The parties in the case at bar were granted an absolute
di vorce in Qctober of 1983. Pursuant to a stipulation that was
i ncorporated into the divorce decree, Dr. Guss was obligated to

pay alinmony to Ms. Gruss in the amount of $450.00 per week,

termnable only by (1) the death of either party, (2) the



remarriage of Ms. Gruss, or (3) Ms. Guss's eligibility to receive
Social Security benefits. In the event that M. G uss becane
eligible for Social Security, Dr. Guss’s alinony obligation was to
be reduced dollar for dollar by the amount of Social Security she
recei ved.

In 1990, Dr. Guss nmade a witten request that Ms. Guss apply
for Social Security. M. Guss, however, refused and cl ainmed she
would not be eligible for Social Security until 1997. (The
confusion regarding the appropriate year in which Ms. Guss could
coll ect Social Security resulted because she had immgrated from
Argentina, and, although Ms. Guss maintained that she was born in
1935, her immgration papers listed her birth year as 1928.)
Taking the matter into his own hands, Dr. Guss decided
unilaterally to decrease the alinony paynents to his ex-wfe.

On 10 June 1993, Ms. Guss filed in the Crcuit Court for
Baltinore County a Petition to Enforce Alinony in order to receive
the full $450.00 set forth in the stipulation. A hearing was
subsequently held before Judge Lawence R Daniels. At the
concl usi on of the hearing, Judge Daniels determ ned that the issue
of whether Ms. Gruss was entitled to Social Security benefits could
only be decided properly by the Social Security Adm nistration
(hereinafter “the Admnistration”). Judge Daniels then ordered

t hat :



1. Ms. Guss!Y take all necessary actions
to file a claim for Social Security
benefits within thirty (30) days of the
date of this Oder;

2. Ms. Guss diligently prosecute the claim
filed for Social Security benefits;

3. Ms. Guss provide M. Guss, through
Counsel, with a copy of each and every
paper submitted to the Social Security
Adm nistration and a copy of each and
every paper received from the Social
Security Adm nistration;

4. Ms. Guss consent to intervention by M.
Gruss in the adjudicatory process of her
claim if the rules and procedures of the
Soci al Security Administration wll
permt; and

5. Should Ms. Guss fail to conply with any
portion of this Court’s Order, she wll
be deenmed to have dism ssed, wth
prej udi ce, her Petition to Enforce
Al'i nony Paynent .

That Order was dated 9 March 1994.

Thereafter, on 18 August 1994, Dr. Guss filed a Mition to
Dismss Petition to Enforce Alinony. In his notion, he alleged
that Ms. Gruss had acted in bad faith because she had received
checks fromthe Adm nistration but had returned them Dr. Guss
further claimed that he never received the required papers from

her. Dr. GQuss’'s notion included no affidavit. The Certificate of

Y nstead of our references of Ms. and Dr. Gruss, Judge Daniels referred to
the parties as “Ms.” Guss and “M.” G uss.
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Service attached to the notion listed Ms. Gruss’s current address
as 2907 Fallstaff Road, T2, Baltinore.

Approximately two weeks later, Ms. Gruss, acting pro se, filed
a response to Dr. Guss’s Motion to DDsmss. In that response, M.
Gruss expl ai ned, anong other things, that she returned the checks
whi ch she had received fromthe Adm nistration because she felt she
was not legally entitled to them At the conclusion of her
response Ms. Guss listed her mailing address as 2907 Fallstaff
Road, T2, Baltinore.

Thereafter, on 21 Septenber 1994 the circuit court entered an
Order of Dismssal with Prejudice in favor of Dr. Guss for
“failure to conply with Order of this Court dated March 9, 1994.”
Copies were then nailed to Ms. Guss and counsel for Dr. G uss.
The docket sheet, however, listed Ms. Guss’s address as 507
Arborwood Road, Baltinore. Accordingly, the Order of D smssal was
sent by the clerk to the address at Arborwood Road rather than her
t hen current address of Fallstaff Road.?

The instant matter lay dormant for over a year until 19
January 1996, at which tine Ms. Guss filed another notion to

enforce full alinony paynments.® |In her notion, she expl ained that,

2Ms. Gruss noved from Arborwood Road to Fallstaff Road in May of 1993.

3There is sone confusion as to the dates on which pleadings fromthis point
forward were subnmitted and filed with the court. Because the slight
di screpancies in no way affect this appeal, for consistency we refer only to the
dates listed in the docket entries.



in Decenber of 1995, the Adm nistration conducted a hearing with
regard to her entitlenment to Social Security and found that she
coul d not receive Social Security benefits in 1990. On 29 March
1996, newly obtained counsel for Ms. Gruss filed a request for a
heari ng based on Ms. Guss’'s 19 January 1996 notion to enforce
alinony. Thereafter, other than the wi thdrawal of her attorney’s
appearance, no further action is recorded in the docket entries,
either by the parties or by the court, until 12 May 1997. At that
tinme, yet another attorney for Ms. Guss filed a Mdtion to Revise
Judgnment, that judgnent being the 21 Septenber 1994 O der of
Dismssal with Prejudice, along wth a request for a hearing and an
acconpanyi ng nmenorandum of | aw. Ms. Gruss’s argunents in the
Motion to Revise were the sane as those presently before this
Court, and she specifically asked the trial court to set aside the
Order of Dismssal with Prejudice and allow her to present her
claimfor alinony to the court.

The trial court, however, was unpersuaded by M. Guss’s
clainms and, on 20 June 1997, it denied her notion. The trial court
hel d the foll ow ng:

ORDERED that the Plaintiff’'s Mtion be
and is hereby Denied, as no irregularity under
Rule 2-535(b) is alleged as Plaintiff had
continuing obligation to furnish her address
to this Court and the absence of an affidavit

is not such an irregularity as is envisioned
by the Rule.



After filing an unsuccessful Mtion to Alter or Arend Judgnent, M.
Gruss noted this tinely appeal.

Was the inproper nmailing of the Oder of

Dismssal with Prejudice an “irregularity”

under Maryland Rule 2-535(b) thus entitling

Ms. Guss to consideration of whether the

dism ssal with prejudice should be revised?

In her first issue, Ms. Gruss seeks a reversal of the |ower
court’s denial of her 12 May 1997 Mdtion to Revise Judgnent and
mai ntains that, because the clerk inproperly sent the Oder of
Dismssal wth Prejudice to M. Guss’'s forner address, an
irregularity occurred, entitling her to seek a revision of that
order under Maryland Rule 2-535(Db). Dr. Gruss strives for an
affirmance of the decision below Despite the fact that the
parties naturally differ as to their respective positions on
appeal, they do not appear to dispute the followng: First, the
mai ling of the dismssal to Ms. Gruss’s address at Arborwood Road
was i nproper because that was not her correct address at the tine
t he order was issued. Second, Ms. Guss was entitled to notice of
the order of dismssal. See Maryland Rule 1-324 (“Upon entry on
the docket of any order or ruling of the court not nmade in the
course of a hearing or trial, the clerk shall send a copy of the

order or ruling to all parties entitled to service under Rule 1-

321, unless the record discloses that such service has al ready been



made. ") . And third, and perhaps nost inportant, the inproper
mai ling constituted an irregularity under Maryland Rule 2-535(b).*

According to Ms. Gruss, because she did not learn of the
dismssal in a tinmely manner, she was unable to challenge it within
the thirty-day tinme limt prescribed by Maryland Rule 2-535(a).°
Her only recourse, therefore, was to seek refuge in subsection (b)
of that rule and ask the trial court, sone two-and-one-half years
after the entry of the order of dismssal, to reconsider that
finding and allow her an opportunity to present evidence that
dismssal with prejudice was inproper. The trial court held on 20
June 1997 that the clerk’s error was not an “irregularity” as
contenpl ated by the Maryland Rules. The court therefore refused to
exercise its discretion and consi der whether the 21 Septenber 1994

di sm ssal was entered properly.

Dr. Gruss in his brief does not attack the existence of an “irregularity”
per se. A though he refers to an “alleged ‘irregularity,’”” thus suggesting the
possibility that an irregularity did not occur, he focuses his attention on two
peri pheral issues: (1) that Ms. Gruss did not act in good faith and with ordinary
di | i gence when she knew of the order of dismssal but took no action in response
to that order until a much later time and (2) that any irregularity was harmnl ess
error at best. W discuss each of those issues infra, as well as why they fai
to provide Dr. Gruss with the outcone he seeks.

SThat section provides:

Revi sory Power Generally. -- On notion of any
party filed within 30 days after entry of judgnent, the
court may exercise revisory power and control over the
judgnent and, if the action was tried before the court,
may take any action that it could have taken under Rule
2-534 ["Motion to Alter or Anend a Judgnent -- Court
Deci sion.”].



Qur resolution of the current issue entails the consideration
of two specific Maryland rules: Rule 2-535 (“Revisory Power”), and
Rul e 1-321 (“Service of Pleadings and Papers O her Than O gi nal
Pl eadings”). So that we may properly understand the nature of the
beast before us, we reproduce the pertinent portions of those rules
at the very outset.

Subsection (b) of Rule 2-535 provides:

Fraud, M stake, Irregularity. —On notion
of any party at any time, the court may
exercise its revisory power and control over
the judgnent in case of fraud, mstake, or
irregularity.
Subsection (a) of Rule 1-321 provides:
Ceneral ly. Except as otherw se provided
in these rules or by order of court, every
pl eading and other paper filed after the
original pleading shall be served upon each of
the parties.... Service upon the attorney or
upon a party shall be nade by delivery of a
copy or by mailing it to the address nost
recently stated in a pleading or paper filed
by the attorney or party, or if not stated, to
the I ast known address. (Enphasis supplied.)
Al t hough seemngly unrelated, the interplay of those two rules wll
provide us with the answer to the query with which we are
conf r ont ed.

The term “irregularity” as used in rule 2-535(b) has been
consistently defined by Maryland' s appellate tribunals as “the
doing or not doing of that, in the conduct of a suit at |aw, which,

conformable to the practice of the court, ought or ought not to be



done.” Early v. Early, 338 Ml. 639, 652, 659 A 2d 1334, 1340
(1995); Witz v. McKenzie, 273 MI. 628, 631, 331 A 2d 291, 293
(1975); J.T. Msonry Co. v. Oxford Constr. Servs., Inc., 74 M.
App. 598, 606, 539 A 2d 694, 698 (1988), aff’'d, 314 M. 498 (1989).
On several occasions it has been held that dism ssal of an action
w thout notice to a party constitutes such an irregularity. See
Mut ual Benefit Society of Baltinmore, Inc. v. Haywood, 257 M. 538,
541, 263 A 2d 868, 870-71 (1970); Dypski v. Bethl ehem Steel Corp.
74 M. App. 692, 696-97, 539 A 2d 1165, 1167-68 (1988); J.T.
Masonry, 74 MI. App. at 607, 539 A 2d at 698;° see also Early, 338
M. at 652, 569 A 2d at 1340. Furthernore, the “irregularity”
referenced in Rule 2-535(b) contenplates an irregularity “of
process or procedure” and “not an error, which in |l egal parlance,
generally connotes a departure fromtruth or accuracy of which a
def endant had notice and coul d have chal l enged.” Witz, 273 Ml. at
631; Early, 338 Md. at 652.

When determ ning whether an irregularity occurred, a tria
court nust consider the totality of the circunstances. J. T.

Masonry, 74 M. App. at 611, 539 A 2d at 700. From an appellate

8n these cases, the actions were disnissed for lack of prosecution either
under current Maryland Rul e 2-507(c) or under anal ogous circunstances. The fact
that those dismssals were the result of a different |egal mechanismthan the
dismissal in the case at bar is of no inmport to our decision, as the reasoning
in those cases applies as well here.



standpoint, we review the decision of the trial court for an abuse
of discretion. 1d. at 607, 539 A 2d at 698.

The trial court was conpletely accurate in finding that M.
Gruss had a continuing obligation to furnish the court with her
nost recent address. Wat the court failed to recognize, however,
was that Ms. Guss fully conplied with that obligation by noting
her changed address on her pleadings. According to Rule 1-321, the
order of dismssal was to be mailed to Ms. Guss at the address
“nost recently stated in a pleading or paper.” Thus, as Ms. G uss
in her nost recent pleading listed her address as 2907 Fallstaff
Road, that is the address to which the clerk should have mailed a
copy of the dismssal. Because the clerk failed to do so, Rule 1-
321 was not properly conplied with, and an irregularity existed
within the confines of Rule 2-535(Dh).

The matter may not yet be laid to rest, however. I n
determ ning whether to strike an enrolled judgnent once an
irregularity has been shown to exist, a trial court nust consider
whet her the noving party “acted in good faith, with due diligence,
and had a neritorious defense.” A ban Tractor Co. v. WIlliford, 61
Md. App. 71, 79-80, 484 A 2d 1039, 1043 (1984); Murray v. Fishman
Constr. Co., 241 M. 538, 547-48, 217 A 2d 357, 363 (1966); Tasea
| nvestment Corp. v. Dale, 222 M. 474, 479, 160 A 2d 920, 923
(1960). On the one hand, Ms. Gruss clearly alleged in her Mtion
to Revise Judgnent that she nmet the three criteria outlined in the
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Al ban case. On the other hand, as Dr. G uss points out on appeal,
sonme two-and-one-half years passed between the date of the
Dismssal wth Prejudice (21 Septenber 1994) and the date on which
the Mbtion to Revise was filed (12 May 1997). Although that tine
| apse is of sonme significance and nay serve to weaken Ms. Gruss’s
assertions of good faith and due diligence,’” that is a factua
determ nation which requires the weighing of various facts and
circunstances. W, as an appellate court, will not nmake factua
determ nations properly left to the trial court. See Canpbell v.
All state Ins. Co., 96 Md. App. 277, 284 n.3, 624 A 2d 1310, 1313
n.3 (1993), rev’'d on other grounds, 334 Mi. 381 (1994) (“Sitting as
an appel |l ate court we, of course, cannot nake findings of fact that
woul d allow us to decide the issue on the nerits.”). Because the
| ower court, perceiving no irregularity, refused to consider
whet her Ms. Gruss acted in good faith, with due diligence, and had
a neritorious claim the case nust be renmanded for proceedings to
devel op the record further.

In sum as an irregularity existed via the inproper mailing of

the notice of dismssal, the | ower court was required to exercise

‘Dr. Gruss also points to the lapse of tinme as the reason why the
irregularity of the inproper mailing was harmess error. According to Dr. G uss,
“I[tlhe extrenmely | engthy passage of time before [Ms. Gruss] filed her Mdtion to
Revi se Judgnment, and the absence of any explanation to justify such an extrene
| ack of diligence make it clear that the Mdtion to Revise Judgnment coul d not
possi bly have been granted even if the Grcuit Court for Baltinore County had
found the existence of an irregularity.” Agai n, we comrent that the record nust
be developed further to determine whether the time |apse was of |[egal
signi ficance.
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its discretion in determ ning whether the enrolled judgnent of 9
March 1994 should in any way be nodified. |In failing to exercise

that discretion, the | ower court erred.

JUDGVENT REVERSED AND CASE REMANDED
TO CIRCUT COURT FOR BALTIMORE
COUNTY FOR PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON; COSTS TO BE PAID
BY APPELLEE
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