In a non-jury trial in the Crcuit Court for St. Mry’'s
County, the appellant, Kevin Darnell Dyson, was convicted of
conspiracy to possess cocaine with intent to distribute. On this
appeal, he raises the two contentions

1. that the trial court erroneously denied
his nmotion to dismss the indictnent

because of the State’'s failure to bring
himto trial within 180 days; and

2. that the trial court erroneously denied
his nmotion to suppress the physical
evi dence.

The Forfeiture of
the Right to Complain

W see no nerit in the appellant’s first contention.
Following his indictment on July 29, 1996, the appellant first
appeared before the court for arraignnent on Septenber 6. That was
t he day, therefore, on which the 180-day cl ock of Maryland Rul e 4-
271 began to tick. Pursuant to the Rule, the appellant was
entitled to a trial on or before Mrch 4, 1997. Trial was
initially set for January 7. On January 3, the State noved for a
post ponenent of the trial date and that notion was granted. The
trial was subsequently set for April 15. That January 3
post ponenent, therefore, turned out to be the critical postponenent
that caused the trial to be held beyond the 180-day deadli ne.

The appellant’s present conplaint that the 180-day rule was
vi ol ated because of the failure of the court to conduct a *“good
cause” hearing before the adm nistrative judge, however, is quite

besi de the point. Even assuming a violation of Rule 4-271 and
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Article 27, 8 591, the appellant, hinself a party to the violation,

may not exploit it.

The appellant overlooks two <closely related and very
fundanental principles. Wen an attorney represents a client in
the trial of a lawsuit, the attorney 1) is not a party to the
lawsuit and 2) is not a stranger to his client, notw thstanding a
di scerni ble tendency of defendants to distance thenselves from
def ense counsel whenever a trial goes badly. The attorney is the
agent of the client. Wth [imted exceptions not here pertinent,
t he defense attorney, therefore, is authorized by basic principles
of agency to nmake decisions for a defendant that are binding on the
def endant .

When the State, in January of 1997, sought a postponenent of
the January 7 trial date in order to obtain a transcript of
testinony taken at a notions hearing on Decenber 30, 1996, counsel
for the appellant expressly stated that he had no objection to such
a postponenent. There was still, to be sure, anple tinme within
which to reschedule the trial before the March 4 deadline. It was
def ense counsel, however, who indicated that he woul d be out of the
state for the entire nonth of February. A scheduling accomobdati on
for the benefit of defense counsel is presunptively an aspect of
the total defense interest and not something antithetical to it.
On behal f of the appellant, therefore, there was filed, through his

attorney, a “Waiver of the 180-Day Rule.” The appellant, wth ill
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grace, now seeks to repudiate that action taken by his agent on his
behal f. He may not do so.

In State v. Brown, 307 Md. 651, 658, 516 A 2d 965 (1986), the

Court of Appeals, through Judge Eldridge, flatly characterized the
sanction of dism ssal as inappropriate when a defendant, directly
or through counsel, has consented to such postponenent:

Finally, even when a circuit court
crimnal case has been postponed beyond the
180-day tinme limt in violation of 8 591 and
Rule 746, the sanction of dismssal is
inapplicable “where the defendant, either
individually or by his attorney, seeks or
expressly consents to a trial date in
violation of Rule 746.” State v. Hicks,
supra, 285 Ml. at 335, 403 A 2d 356. See
Penni ngton v. State, supra, 299 Ml. at 28-29,
472 A 2d 447; State v. Frazier, supra, 298 M.
at 447 n. 17, 470 A 2d 1269; Goins v. State,
supra, 293 Md. at 108, 442 A 2d 550. This is
not because the defendant, by his action or
consent, has “waived” the requirenents of 8§
591 and Rule 746, so that the requirenents are
i nappl i cabl e. Rather, it is because “[i]t
would...be entirely inappropriate for the
defendant to gain advantage from a violation
of the rule when he was a party to that
violation.” State v. H cks, supra, 285 Ml. at
335, 403 A 2d 356.

(Enphasi s supplied).

As recently as Jackson v. State, 120 M. App. 113, 136-37, 706

A .2d 156 (1998), Judge Eyler for this Court referred to the
i nappropri ateness of the dism ssal sanction when the defendant has
consented to the violation of the Rule:

Under H cks and its progeny, when a trial date

is postponed beyond the 180 day period,
wi thout a finding of the requisite cause by
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the admnistrative judge or his or her
designee, dismssal is mandatory unless the
def endant seeks or expressly consents to a
trial date in violation of the rule. State v.
Parker, 347 M. 533, 537-38, 702 A 2d 217
(1995); &oins, 293 M. at 107-08, 442 A 2d
550; Franklin, 114 M. App. at 534, 691 A 2d
257.

(Enmphasis in original).

The actions of counsel in this regard, noreover, are binding
on a defendant and are not sapped of vitality sinply because the
def endant has not directly or personally participated in the

deci si on-maki ng process. |In Wodlock v. State, 99 M. App. 728,

738, 639 A 2d 188 (1994), Judge Cetty observed for this Court:

Where counsel, being aware of the Rule,
consents to a_trial dat e beyond t he
limtations set by the Rule, dism ssal would

be an i nappropriate sanction for non-
conpl i ance.

(Enphasi s supplied).

In crimnal cases, defense counsel 1) are presuned to know t he
| aw; 2) are enpowered, wi th exceptions not here pertinent, to act
on behalf of their clients; and 3) are, in the absence of clear
evidence to the contrary, deened to have acted on behalf of their
clients. These principles were lucidly articul ated by Judge W/ ner

for this Court in State v. Lattisaw, 48 M. App. 20, 28-29, 425

A 2d 1051 (1981):

Def ense counsel presunmably can count to
180 as well as prosecutors; they know when
t hey entered their appearances--when the cl ock
began to tick--and they can figure out when
the time under the Rule expires. These were
not inexperienced counsel; according to the
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record, bot h attorneys had ext ensi ve
background in the trial of crimnal cases and
were well aware of both the Rule and the
interpretation given to it in Hicks. They
both agreed to the June 9 date because it was
convenient to themand., in the absence of any
contrary indication., we assunme was acceptable
to their clients. . . . To require disnissa
of an indictnment in such a case would be
tantamount to doing precisely what the Court
sai d was i nappropriate--permtting “t he
defendant to gain advantage from a viol ation
of the rule when he [through counsel] was a
party to that violation.”

(Footnote omtted; enphasis in supplied).

The Carroll Doctrine Exception
to the Warrant Requirement

The appellant wll fare better, however, wth his second
contention. He clains that at a pre-trial hearing on his notion to
suppr ess physi cal evidence, the hearing judge erroneously declined
to suppress the evidence. The evidence consisted of 23 grans of
cocai ne and approximately $3,150 in U S. currency. The evidence
was seized by deputy sheriffs of the St. Mary’'s County Sheriff’s
Departnent at approximately 1 A M on the norning of July 3, 1996.
It was discovered as a result of the warrantless search of a red
Toyota that had been rented by the appellant several days earlier
fromthe Enterprise Rental Conpany and was, inmediately prior to
its stop and search, being driven by the appellant on Route 235 in
the vicinity of Lexington Park. It is the Fourth Amendnent

propriety of that warrantl ess search that concerns us in this case.
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The core protection of the Fourth Amendnent is the warrant
requirenent. As a general rule, nothing | ess than probabl e cause
will justify an intrusion, even in the service of the investigative
i nperative, into a protected area, such as an individual’s hone,
aut onobi |l e, luggage, or pockets. The purpose of the warrant
requirenent is to nake sure that the determ nation as to whether
probabl e cause exists will be made, whenever reasonably possible,
by a neutral and detached nenber of the judicial branch of
governnent rather than by a nenber of the executive branch engaged
in the investigation and prosecution of crinme. The notion is that,
absent sone dire energency, you should not be permtted to “cal
the balls and strikes” if you are a player on one of the conpeting
teams. It is preferable, when feasible, to have a disinterested
unpire make those delicate judgnments. The principle was best

expressed by Justice Robert Jackson in Johnson v. United States,

333 U.S. 10, 13, 68 S. C. 367, 92 L. Ed. 436 (1948):

The point of the Fourth Amendnent, which
often is not grasped by zealous officers, is
not that it denies | aw enforcenent the support
of the usual inferences which reasonable nen
draw from evi dence. Its protection consists
of requiring that those inferences be drawn by
a neutral and detached nmgistrate instead of
bei ng judged by the officer engaged in the
often conpetitive enterprise of ferreting out
crine.

The guidelines for inplenenting that warrant requirenment were

succinctly spelled out by Coolidge v. New Hanpshire, 403 U.S. 443,

454-55, 91 S. C. 2022, 29 L. Ed. 2d 564 (1971):
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[ T] he nost basic constitutional rule in this
area is that “searches conducted outside the
judicial process, wthout prior approval by
judge or magistrate, are per se unreasonable
under the Fourth Anmendnment--subject only to a
few specifically established and well-
del i neat ed exceptions.” The exceptions are
“jealously and carefully drawn,” and there
must be “a showi ng by those who seek exenption
: that the exigencies of the situation
made that course inperative.” “[T]he burden
is on those seeking the exenption to show the
need for it.”
(Footnotes omtted).

The command of the Fourth Amendnent is sinple. Wen the
police wish to search a hone or an autonobile for evidence of
crime, the expected way to do business--the norm-is for themto
obtain a judicially-issued search and seizure warrant. As a
practical matter, however, it is not always possible to do so.
When, therefore, it is not possible or feasible to obtain a warrant
because of sone exigency, the police will be exenpted from the
warrant requirenent. Such exenptions, however, are the exceptions
to the rule and not the rule itself. The command of the Fourth
Amendnment to the Anerican police officer and the Anerican

prosecutor is sinple:

“You always have to get a warrant—
UNLESS YOU CAN'T.”

The burden, noreover, is always on the party claimng that he
could not get a warrant to establish to the satisfaction of the
court precisely why he could not. The police nust set forth the

exceptional circunstances that justify the exceptional departure
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fromthe norm As a general rule when dealing with any exception
to the warrant requirenent, the State nmust rebut the presunptive
unr easonabl eness of a warrantl ess search and seizure by show ng
that the set of necessary preconditions for the exception in
question has been satisfied. The burdenis not that difficult. It
is a burden, however, that may not be ignored.

The exception to the warrant requirenent that the State relies
on in this case is the so-called “autonobile exception” or the
better-called “Carroll Doctrine.” A brief word may be in order as
to preferred term nology. The use of the term*“Carroll Doctrine”
for this exception avoids sone possible confusion emanating from
the fact that *“autonobile exception,” as a term is both under-
i ncl usi ve and over-incl usive.

It is an wunder-inclusive term because it fails to nake
expressly clear that it covers legitimate warrantl ess intrusions
into many repositories of possible evidence that are not literally
aut onobil es. Included are such obvious autonobil e equival ents as

trucks, United States v. Johns, 469 U S. 478, 105 S. C. 881, 83 L.

Ed. 2d 890 (1985), and buses. Also included, however, are other
possible repositories that share wth the autonobile the

characteristics of 1) ready mobility, California v. Carney, 471

US 386, 105 S. . 2066, 85 L. Ed. 2d 406 (1985) and 2) a | esser
expectation of privacy, Cady v. Donbrowski, 413 U S. 433, 93 S. Ct.

2523, 37 L. Ed. 2d 706 (1973); Cardwell v. Lewis, 417 U S. 583, 94

S. C. 2464, 41 L. Ed. 2d 325 (1974). Covered would be such
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slightly less obvious autonobile equivalents as notorcycles;

bi cycles; nmotor honmes, California v. Carney, supra; notorboats;

sail boats, United States v. Villanonte-Marquez, 462 U.S. 579, 103

S. . 2573, 77 L. Ed. 2d 22 (1983); airplanes; wagons; horses with

saddl ebags; and even suitcases or other containers, California v.

Acevedo, 500 U.S. 565, 111 S. C. 1982, 114 L. Ed. 2d 619 (1991).

Conversely, the term “autonobile exception” is over-inclusive
because it seenms to cover all legitimate warrantless intrusions
into the interior of an autonobile when, in fact, it does not.
Many legitimate warrantless intrusions into the interiors of
autonobiles are justified by sonething other than the conbination
of 1) probable cause and 2) exigency required by the Carroll
Doctrine. An intrusion into an autonobile may be justified, for

instance, as a search incident to lawful arrest. Preston v. United

States, 376 U.S. 364, 84 S. . 881, 11 L. Ed. 2d 777 (1964); New
York v. Belton, 453 U S. 454, 101 S. C. 2860, 69 L. Ed. 2d 768

(1981). An autonobile may be warrantl essly stopped and searched as

a “stop” within the contenplation of Terry v. GChio, 392 U.S. 1, 88

S. . 1868, 20 L. Ed. 2d 889 (1968). United States v. Cortez, 449

US 411, 101 S. C. 690, 66 L. Ed. 2d 621 (1981). An autonobile
may be warrantlessly entered as part of a “frisk” within the

contenplation of Terry v. Chio. Adans v. WIllianms, 407 U. S. 143,

92 S. . 1921, 32 L. Ed. 2d 612 (1972); Mchigan v. Long, 463 U.S.

1032, 103 S. C. 3469, 77 L. Ed. 2d 1201 (1983). Items nay be
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warrantl| essly seized froman autonobile, followng a prior valid
intrusion for some other purpose, pursuant to the Plain View

Doctrine. Cady v. Donbrowski, 413 U. S. 433, 93 S. (. 2533, 37 L

Ed. 2d 706 (1973); Cooper v. California, 386 U.S. 58, 87 S.

788, 17 L. Ed. 2d 730 (1967). An autonobile may be warrantl essly

searched by virtue of the consent exception. Schneckloth v.

Bust anonte, 412 U.S. 218, 93 S Q. 2041, 36 L. Ed. 2d 854 (1973);

Florida v. Jineno, 500 U S. 248, 111 S. C. 1801, 114 L. Ed. 2d 297

(1991). Al of these valid warrantl ess searches of and seizures
from aut onobi | es have nothing to do with the so-called *“autonobile

exception.” See also Mylan, The Autonpbile Exception: Wat It Is

and What It Is Not--A Rationale in Search of a O earer Label, 27

Mercer L. Rev. 987 (1976).
Yielding seniority only to a warrantl ess search incident to
| awful arrest, which comes to us from English comon |aw, see

di scussion in Chinel v. California, 395 U S. 752, 89 S. C. 2034,

23 L. Ed. 2d 685 (1969), the legal phenonenon of a legitinate
warrantl ess search of an autonobile is the second ol dest of what
are now the firmy rooted exceptions to the warrant requirenent.

It was first recognized in the eponymc case of Carroll v. United

States, 267 U S. 132, 45 S. C. 280, 69 L. Ed. 543 (1925). For a
good Carroll Doctrine search of an autonobile, two conditions nust

coal esce:
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1) PROBABLE CAUSE to believe that evidence

of crime is contained in the autonobile
or autonobil e equival ent; and

2)  EXIGENCY.

The exigency arises fromthe ready nobility of the autonobile
or autonobile equivalent. It is the risk of inmnent disappearance
of the autonobile or autonobile equivalent and, nore significantly,
the subsunmed risk of the imm nent disappearance of the probable
evidentiary contents of that autonobile or autonobile equivalent if

the police are not pernitted to “seize the current as it serves.”!

Probable Cause

The appel |l ant argues that the State | acked the probabl e cause
required by the Carroll Doctrine for the warrantl ess search of his
aut onobi | e. W fully agree with the State, however, that the
probabl e cause to believe that the autonobile contained narcotic
drugs was abundant. Sergeant Lyle E. Long was a 23-year veteran of
| aw enforcenent, who had been assigned to the Narcotics Section of
the St. Mary’'s County Sheriff’s Departnment for approximtely ten
years.

It was at 11 A M on July 2, 1996 when he received the
critical telephone call from a confidential informnt. A key
conponent of the probable cause in this case was the probable
reliability of that informant. It was not an anonynous i nformant

but one wth whom Sergeant Long had a previous working

"W 1iam Shakespeare, Julius Caesar, Act |V, Scene 3.
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relationship. The informant had, noreover, what the case law calls
“a good track record.” The informant had, while working with
Sergeant Long, nmade a controlled buy froma private residence that
led to the issuance of an earlier search and seizure warrant. The
execution of that warrant, in turn, wuncovered a substanti al
quantity of crack cocaine and resulted in a crimnal conviction.
Sergeant Long al so carefully pointed out that he had never received
information from the confidential informant that was found to be
fal se or m sl eadi ng.

On another occasion, Sergeant Long had interviewed the
informant and established the informant’s know edge as to the
narcotics traffic generally and as to narcotics activity in St.
Mary’ s County specifically.

The informant told Sergeant Long that the appellant was in the
New York City area on that day (July 2) for the purpose of
purchasi ng cocaine. He further reported to Sergeant Long that the
appel lant would be | eaving New York at 11 A M that norning and
would be returning to St. Mary’'s County with the cocaine. He
i nformed the Sergeant that the appellant was operating a red Toyota
with Maryland |icense tag nunmber DDY 787. He infornmed Sergeant
Long that the red Toyota was a rental vehicle.

By way of buttressing reliability, the information fromthe
i nformant was very specific and very detailed. That factor is what

the case |law has called “self-verifying detail.” See Jackson v.

State, 81 MJ. App. 687, 693, 569 A 2d 712 (1989). Such detail has
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general | y been accepted as a way of show ng that the informant had
first-hand know edge and was not passing on sone nere generalized
runor.

An additional corroborating factor was the information
i ndependent|ly possessed by Sergeant Long hinmself. Sergeant Long
indicated that he was already famliar with the appellant prior to
receiving the July 2 tel ephone call. He indicated that he had
received information that the appellant was a supplier of cocaine
in the Lexington Park area of St. Mary’s County. Sergeant Long
indicated that he knew the appellant by sight. By way of
corroborating the fact that the appellant was operating a rental
car, Sergeant Long knew independently that the appellant had
recently had an accident with his own car and was, therefore, in
need of finding sone substitute vehicle.

Further <corroboration of +the telephone conversation was
i medi ately forthcom ng. Sergeant Long checked the Maryland tag
nunber that had been given himby the informant wi th the Departnent
of Motor Vehicles and learned that that tag for a red Toyota
Corolla had been issued to the Enterprise Rental Car Conpany.
Sergeant Long then checked with Enterprise and | earned that the red
Toyota in question had been rented by Enterprise to the appellant.

Based on detailed information froma reliable informant and on
significant independent corroboration of that information, the
police had abundant probable cause to believe that cocaine was

being carried in the appellant’s autonobile.
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The Exigency Component
of the Carroll Doctrine

The word “autonpbile” is not a talisman
i n whose presence the Fourth Anmendnent fades
away and di sappears.

...Coolidge v. New Hanpshire,
403 U. S. 443, 461, 91 S. C
2022, 29 L. Ed. 2d 564, 580
(1971)

It is the second of the Carroll Doctrine’s necessary
preconditions for a warrantless search that concerns us in this
case. Was there an exigency that prevented the police from
obtaining a search warrant for the appellant’s car or that even
made it significantly difficult to obtain such a search warrant?

The critical confrontation by the St. Mary’s County Sheriff’s
Departnment and the appellant’s autonobile occurred at 1 A M on
July 3 on a rural roadway. Standing at that critical nonment in
time, Fourth Anendnent exigency, |ike the Roman god Janus, | ooks
both forward and backward in tine. Looking forward, no one can
contest the State’'s argunent that exigency existed. A readily
novabl e, | et alone a noving, autonobile on a rural highway in the
wee hours of the norning poses a heavy risk of disappearance.
Exi gency looking in that direction, however, is not our concern in
this case.

Qur concern is wth the thirteen or fourteen hours that

preceded that 1 AM confrontation. The question is not whether
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exigency existed at 1 AM on July 3. It is whether exigency
exi sted at H gh Noon on July 2.

It is inportant that our decision in this case not be read
overbroadly. The courts will not stand with a stopwatch nonitoring
the police effort wwth stern scrutiny. Heroic efforts to satisfy
the warrant requirenent are not denmanded of them The general
reasonabl eness of their efforts is all that is realistically

required. The courts wll continue to be understanding of
practical police difficulties and will be indul gent--TO A POINT.

The exigency requirenment is not non-exi stent, however, and may not
be blithely ignored.

The bulk of the probable cause in this case had been
establ i shed when Sergeant Long put down the tel ephone shortly after
11 AM on July 2. Much of the corroboration of the tel ephoned
information already existed in his head. Further significant
corroboration required nothing nore than two easy and routine
t el ephone calls--one to the Departnent of Mtor Vehicles and the
second to the Enterprise Car Rental Conpany. Al t hough t hat
corroboration mght have been a fait acconpli as early as 11:20 or
11:30 AM, we wll round it off, for purposes of further
di scussi on, at noon.

As of that corroboration, the probable cause in this case was
not marginal; it was abundant. Wth it in hand, the Sheriff’s

Departnent clearly had the fully intended purpose of searching the
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appellant’s vehicle once it could be | ocated. As the officers
|ater set out to execute that purpose, theirs was no nere
contingent or conditional m ssion depending on one final piece of
the puzzle falling into place. The Sheriff’s Departnent by m d-day
on July 2 had all of the probable cause it thought it needed. The
Sheriff’'s Departnent, noreover, was right in that regard. The
guestion for us is whether it was realistically feasible for them
at that tinme, to have applied for a search warrant.

Had the probable cause in this case jelled during the evening
hours or over a weekend, the result mght not be the sane. In this
case, however, the probable cause jelled by roughly noon on
Tuesday, July 2, 1996, a working day. Had the probabl e cause been
devel oped at sone renote observation post, the result m ght not be
the same. In this case, however, the probable cause was devel oped
i n dowmntown Leonardtown, the county seat. Had the probable cause
required sonme fifteen pages of tightly packed data and had no
st enogr aphi ¢ resources been avail able, the result m ght not be the
same. In this case, however, the probable cause was devel oped in
t he headquarters building of the Sheriff’'s Departnent and could
easily have been typed wthin the four corners of a single page.
Had geographic or climatic conditions nmade access to a judge
difficult, the result mght not be the sane. In this case,
however, the Sheriff’s Departnment shared a parking lot with the
county courthouse, where two circuit judges nornmally reside, and a

third judge sits at the District Court a short distance away.
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In short, the State has failed to carry its burden of show ng
the type of exigency necessary to exenpt it from the warrant
requirenent. It has not shown that it would have been inpossible,
or even particularly difficult, for the Sheriff’'s Departnent to
have obtained a judicially-issued search and sei zure warrant for
the appellant’s car. Absent such a showing, the State may not
resort to the Carroll Doctrine as a reasonable exenption fromthe
war r ant requirenent. The warrantless search under the
circunmstances was not reasonable within the contenplation of the

Fourt h Anendnent.

Epilogue

Al t hough the warrantl ess search of the appellant’s autonobile
in this case could not be justified under a Carroll Doctrine
rationale, we entertained the possibility that it m ght nonethel ess
be salvaged under a different rationale, to wit, as a search
incident to lawful arrest. The sanme probable cause that pointed to
contraband narcotics being in the appellant’s autonobile also
pointed to the appellant hinself as one then engaged in the
unl awful possession of such narcotics. That probabl e cause
justified the warrantl ess arrest of the appellant. A warrantless
arrest, provided it is not inside a house, is not subject to the
sane exigency requirenent that inhibits a Carroll Doctrine search

of an autonobile. United States v. Watson, 423 U.S. 411, 96 S. C.

820, 46 L. Ed. 2d 598 (1976). When one is arrested, noreover
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inside of an autonobile or standing close by an autonobile, the
permtted scope of the automatically avail able search incident--the
Chinmel perinmeter--enbraces the passenger conpartnent of the

autonobhile. New York v. Belton, 453 U.S. 454, 101 S. C. 2860, 69

L. Ed. 2d 768 (1981).

Had the evidence in this case been found in the passenger
conpartnent of the appellant’s autonobile, the warrantl ess search
for and seizure of it would have been reasonable as a search
incident to the appellant’s |lawful arrest even though, as we have
held, it was not reasonable wunder the Carroll Doctrine.
Unfortunately for the State, however, the alternative theory is of
no avail. The evidence in this case was found by the Sheriff’s
Department inside a duffel bag in the trunk of the appellant’s
aut onobil e. That was beyond even the arbitrarily extended Chinel

perimeter afforded by New York v. Belton. The warrantless search

of the autonmobile in this case, therefore, had to rise or fall
according to the Carroll Doctrine.

JUDGVENT REVERSED; COSTS TO BE
PAI D BY ST. MARY' S COUNTY.



REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1527

Septenber Term 1997

KEVI N DARNELL DYSON

STATE OF MARYLAND

Mur phy, C.J.,

Moyl an,

Bi shop, John J., Jr. (Ret.,
Speci al |y Assigned),

JJ.

OPI Nl ON BY MOYLAN, J.

Filed: June 30, 1998



