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On Cctober 15, 1992, Lieutenant Kenneth E. Rowe, Jr., of the
Anne Arundel County Fire Departnent, and his wife, Kinberly, filed
suit against appellant, the Cty of Annapolis (the “Cty”). They
al so sued Mayor Alfred A Hopkins; Fire Chief Edward P. Sherl ock,
Jr.; Deputy Chief Charles W Smth IIl; and fornmer Cty Attorney

Jonat han A. Hodgson. The conplaint set forth six causes of action.

The counts and all egations were: Count |, a violation of Lt. Rowe's
rights under 42 U S.C. 8 1983; Count |1, a violation of Lt. Rowe's
Maryl and constitutional rights; Count II1l, intentional infliction

of enotional distress; Count |V, defamation; Count V, negligence;
and Count VI, loss of consortium Prior to trial, the court
granted summary judgnent in favor of all defendants as to Count
L1 In regard to Count 1V, the defamation count, the court
granted summary judgnent as to Deputy Chief Charles W Smth but
denied the notion as to the renmai ni ng defendants. And, as agai nst
all defendants except the Cty, the court granted sumary judgnent
as to Count V.

After a bench trial, the trial judge granted judgnment to the
City as to Count V and to all defendants as to Count |V but ruled
against the Gty and in favor of Lt. Rowe as to Count | (violation
of constitutional rights as protected by 42 U S C 8§ 1983) and
Count Il (denial of Lt. Rowe's rights as protected by the Maryl and
Constitution). In regard to Count VI, a joint claimby Lt. Rowe
and his wife for loss of consortium the court ruled in favor of

the Gty insofar as the count attenpted to assert a claimfor |oss



of consortiumunder 42 U . S.C. 8§ 1983 but granted judgnent in favor
of the Rowes on the portion of their claimthat sought reconpense
for loss of consortiumdue to a violation of rights protected by
the Maryland Constitution. The court awarded Lt. Rowe $30, 000 for
the violation of his state and federal constitutional rights and
awarded $20,000 to Lt. Rowe and his wife, jointly, for |oss of
consortium The trial court also awarded plaintiff's attorneys'
fees for anounts charged by the Rowes' counsel in litigating the 42
U S.C. § 1983 claim

I n deciding the case, the trial judge correctly pointed out
that Article 24 of the Maryland Constitution, |ike the Due Process
Cl ause of the Fourteenth Amendnent, “protects due process rights

and is construed in pari materia with the federal Due Process

Cl ause.” (CGting Pitsenberger v. Pitsenberger, 287 M. 20, 27

(1980)) . H s decision in favor of the Rowes was based on three
concl usi ons:

1. That Lt. Rowe, as a firefighter with 24
years experience, had a due process right
to a hearing, prior to being term nated.

2. That Lt. Rowe was termnated by the Cty
fromhis job as a firefighter on Novenber
1, 1991, without a hearing.

3. Assum ng, arguendo, that Lt. Rowe was not
term nated on Novenber 1, 1991, he stil
suffered a constitutional deprivation
when he was suspended on Novenber 1t and
deprived of his right to practice his
trade.

The Gty filed this tinely appeal raising three issues:

| . Whet her the | ower court erred in finding
that Lt. Rowe was “termnated” on
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Novenmber 1, 1991, by a “notice of
disciplinary action” letter that was
given to appell ee that day.

1. \Whether the |lower court erred in finding

t hat Lt. Rowe was deprived of a
constitutionally prot ect ed property
I nt erest in “conti nued enpl oynment”
al though he received full salary and

benefits during the two-nonth period he
was of f from work.

I11. Whether the [ ower court erred in finding
that Lt. Rowe's federal and state
constitutional due process rights were
violated when the Gty did not provide
appellee a hearing before he was
suspended wi th pay.

We answer each of these questions in the affirmative and reverse.

BACKGROUND FACTS

In August 1991, an internal affairs investigation of the
Annapolis Police Departnent wuncovered evidence that certain
Annapolis Cty police officers and Annapolis Fire Departnent
personnel had engaged in on-duty sexual m sconduct with |ocal wonen
who cal l ed thensel ves “the Road Warriors.” Lt. Rowe was inplicated
in the investigation when Sheryl B., a former enployee of the Fire
Departnment, told the investigators that her aunt, PamH , had told

her that she had engaged in sexual relations with Lt. Rowe.! M.

!Pam H. is the cousin of appellee, Kinberly Rowe, and a friend of the Rowe
famly. Lt. Rowe vehenently deni ed ever having had sex with PamH He testified
that al though PamH frequently cane by the fire station, she did so “just to drop
of f candy or cookies for those on duty.”
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B. did not know whether the sexual relations took place while Lt.
Rowe was on or off duty.?

On Cctober 16, 1991, Deputy Chief Charles Smth and
firefighter Daniel Early questioned Lt. Rowe about whether he had
ever personally been involved in, or knew about other firefighters
who had engaged in, on-duty sexual relations. Lt. Rowe was not
informed that he was suspected of any specific inproper conduct.
He deni ed having been involved in any on-duty sexual activity and
said he was unaware of any other Fire Departnent personnel who had
engaged in such activity.

Smth and Early also interviewed Kevin Thonpson, a
firefighter, who told themthat PamH frequently visited Lt. Rowe
at the fire station. Additionally, Thonpson stated that he had
heard noises being made by firefighter Christy Shannon, which
i ndi cated that she was engaged in “some type of sexual activity”
while she was in the Station Captain's office with Lt. Rowe.
Firefighter John Farrar acknow edged that he had seen Ms. Shannon
and Lt. Rowe in the Station Captain's office and that Kevin
Thonpson had told himthat he had heard “sexual noises” comng from
that office.

When Ms. Shannon was interviewed she denied ever engaging in
sexual activities with Lt. Rowe. She did claim however, that on
one occasion Lt. Rowe had acted inproperly. She alleged that once,

while she was taking a shower at the fire station, Lt. Rowe had

2t is a violation of departnental regulations to have sex while on duty. Of-
duty sex is unregul at ed.
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entered the | adies' |ocker roomand i ndecently exposed hinself to
her.

Based on the interviews and interrogations held by Smth and
Early, Chief Edward Sherl ock brought disciplinary action against
Lt. Rowe and firefighter Robert Thomas. Thomas, |ike Lt. Rowe, had
deni ed either being involved in or having know edge of any on-duty
sexual relations, although others had inplicated him in such
activities.

On Novenber 1, 1991, Lt. Rowe received a “Notice of
Di sciplinary Action” (the “Notice”), signed by Chief Sherlock
which stated, inter alia, that he had determ ned that Lt. Rowe had
“engaged in prohibited sexual conduct” while on duty as an
Annapolis firefighter and that he had given “fal se and m sl eadi ng
answers to the questions that were asked . . . by Deputy Chief
Smith in the course of th[e] investigation.” The Notice gave no
specific information regardi ng when, where, or with whomLt. Rowe
had engaged in prohibited sexual activities. The Notice concl uded
by stating:

This is to advise you that you are

term nated fromthe Annapolis Fire Departnent
effective Novenber 21, 1991. Until that date

you will continue to receive pay but your
services shall no longer be required by the
Depart nent .

As is established by Section 3.16.120 of
t he Annapolis Gty Code, you shall be afforded
a hearing before nme to respond to the reasons
for this disciplinary action. You nust
request this hearing in witing no later than
Novenber 8, 1991.



On Novenber 5, 1991, Lt. Rowe delivered a letter to Chief
Sherl ock requesting a hearing on the matter. Pursuant to Annapolis
City Code § 3.16.120F, Lt. Rowe was afforded a hearing on Novenber
15, 1991, to respond to and challenge the proposed disciplinary
action. At the hearing, Lt. Rowe, through his attorney, contended
that the Notice was too vague to respond to, stating, “W have not
yet been told why [Lt. Rowe] is being termnated, and until we are
told we cannot tell you why he should not be termnated. Until we
are notified, there is nothing to which we can respond.”

On Novenber 19, 1991, Lt. Rowe filed suit in the Grcuit Court
for Anne Arundel County seeking an injunction to (1) prohibit his
termnation and (2) require that the Gty provide himwith witten
notification of the reasons for his termnation as required by
Annapolis Cty Code § 3.16.120D. As a result of the suit, and on
the sanme day suit was filed, the City wwthdrew the Notice “for the
pur poses of providing a nore detailed statenment of [Lt. Rowe's]
departnental violations and any intended disciplinary action to
result.”

Lt. Rowe, on Decenber 2, 1991, received a revised Notice of
Di sciplinary Action that detailed the specific sexual m sconduct
with which he was charged. The revised Notice was from Chief
Sherl ock, who said, in part:

Ms. Shannon al so states . . . that there
wer e occasi ons when you and a civilian female,
who has been shown by this investigation to
have participated liberally in on-duty sexual
activity with other Firefighters and Police

Oficers, wuld enter the Station Oficer's
Ofice at Station 39 and cl ose the door. MVB.
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Shannon states that once inside the Station
Oficer's Ofice the two of you would remain
behi nd those cl osed doors for periods of tine
ranging fromfifteen mnutes to less than two
hours. These statenents of M. Shannon are
corroborated by the statenent of Firefighter
Kevi n Thonpson.

The Chief advised Lt. Rowe that he believed that “a
preponderance of the evidence” would support the conclusion that
sexual activities occurred between the civilian female and Lt. Rowe
but that the behavior was unacceptable in any case because it
“resulted in the effective renoval” of the highest ranking officer
fromthe station house and “set a poor and unacceptabl e exanpl e for
subordi nate officers.” The revised Notice also said that the Chief
beli eved Ms. Shannon's story, which was that Lt. Rowe had entered
a roomwhere Ms. Shannon was taking a shower; he had waited for her
to energe fromthe shower and then had pulled her toward hi mand,
wth his “genitals exposed,” his “penis cane in contact with her
back.” The revised Notice further infornmed Lt. Rowe that he was
not to report to work again and that he would be term nated
effective January 2, 1992, at 8 a.m, but that until that tinme he
woul d continue to receive full pay and benefits. Lt. Rowe was
again informed that he would be afforded a hearing on the matter
but that he nmust make a request for a hearing by Decenber 6'". Lt.
Rowe did not request a hearing from Chief Sherlock. Instead, on
Decenber 6, 1991, he exercised his rights under Annapolis Gty Code
8§ 3.16. 150 and appealed the Chief's Notice of D sciplinary Action

directly to the Cvil Service Board



Also on Decenber 6, 1991, the Fire Departnent comenced a
hearing regardi ng Robert Thomas. On the second day of the hearing,
David Early, one of the key investigators in the case, testified
that he had had sex wth one of the Road Warriors. Early al so
confirmed that Chief Edward Sherl ock knew, sonme six nonths earlier,
of his involvenrent with one of the women involved in the sex
scandal . Charges agai nst Thomas were dism ssed on Decenber 9,
1991, and he was pronptly reinstated.?

On Decenber 30, 1991, the Mayor of Annapolis issued a witten
public statenent in which he noted that “a nunber of procedures
have been rightfully called into question” regarding the internal

affairs investigation of the allegations of sexual m sconduct by

Annapolis police and fire officials.* He continued: “In view of
the personally destructive nature of the continued hearings, | have
asked that all charges against Lt. Kenneth Rowe be dropped

imediately and this entire episode be brought to a close.”
Lt. Rowe received an official “Notice of Disciplinary Action
W t hdrawal "® on January 2, 1992, which informed himthat he woul d

not be termnated and that he was to report to duty on January 4,

%See Thomes v. Gty of Annapolis, 113 Md. App. 440 (1997).

‘'t appears that during the Thomas case the City's case against Lt. Rowe was
seriously weakened when it was reveal ed that one of the City's w tnesses recanted
her prior testinmony. Also, the revelations regarding David Early hurt the Gty's
case against Lt. Rowe because, at a minimum it showed that at |east one of the
i nvestigators may not have been conpletely objective.

5Lt. Rowe received the Notice of Disciplinary Action Wthdrawal approxi mately

three hours after 8 a.m on January 2, 1992. That three-hour delay in notification
resulted in no adverse consequences to Lt. Rowe.
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1992. He reported for work as schedul ed and remains a firefighter

for the City of Annapolis.

DI SCUSSI ON
“Suprene Court precedent requires that enployees with vested

enpl oynent rights nust receive procedural due process prior to

di sm ssal .” Murphy v. Baltinore County, 118 M. App. 114, 124

(1997) (citing Glbert v. Homar, 117 S. C. 1807 (1997)); see also

G eveland Bd. of Educ. v. Louderm|Il, 470 U.S. 532 (1985); Mathews

v. Eldridge. 424 U. S. 319 (1976); Board of Regents v. Roth, 408

U S 564 (1972). Procedural due process clains require a two-step

anal ysis. Doherty v. Cty of Chicago, 75 F.3d 318, 322 (7" Gr.

1996). The first step is to determ ne whether the plaintiff was
deprived of a protected property interest. Only if the answer to
that question is in the affirmative do we then ask, “Wat process
is due?” 1d.

To det erm ne what process IS
constitutionally due, we have generally
bal anced three distinct factors:

“First, the private interest that wll
be affected by the official action;
second, the risk of an erroneous
deprivation of such interest through
t he procedures used, and the probable
val ue, if any, of additional or
substitute procedural safeguards; and
finally, the Governnent's interest.”
Mat hews v. Eldridge, 424 U S. 319,
335, 96 S. C. 893, 903, 47 L. Ed. 2d
18 (1976).

Glbert, 117 S. C. at 1812 (sonme citations omtted).



Due process is generally satisfied by a limted pre-

termnation hearing followed by a nore conprehensive post-

term nation hearing. Glbert, 117 S. . at 1811 (citing
Loudermll, supra). “[T]he preterm nation hearing 'should be an
initial check against mstaken decisions.'” Id. (quoting
Louderm|Il, 470 U. S. at 545).

Al t hough the Suprene Court has consistently held that a public

enpl oyee dism ssible only for cause cannot be term nated w t hout

due process, see, e.qg., Roth, 408 U S at 578, it has “not had

occasion to decide whether the protections of the Due Process
Cl ause extend to discipline of tenured public enployees short of

termnation.” Glbert, 117 S. . at 1811 (enphasis added).

It is wundisputed that Lt. Rowe had a constitutionally
protected property interest in his continued enploynment.® The
Cty, however, argues that “the lower court erred in finding that
Lt. Rowe was 'term nated” on Novenber 1, 1991, by a 'Notice of
Disciplinary Action' letter that was given to appellee that day.”

Agreeing with the Gty that the decisive issue in this case
depends on whether the Cty deprived Lt. Rowe of a constitutional
right by its actions on Novenber 1, 1991, the Rowes admt that:

resolution of this case hinges on a
determ nation of whet her or not a
“deprivation” occurred on Novenber 1, 1991

If it did, it is clear that Lt. Rowe received
no due process to that point, and the decision

5Pursuant to Annapolis Gty Code 8§ 3.16.070, a newy hired enpl oyee is subject
to a twelve- to eighteen-nonth probationary status after which he or she may be
granted permanent status if “the services of the enployee have been found
satisfactory” and the personnel director so recomends. Annapolis City Code
§ 3.16.080.
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bel ow should be affirmed inits entirety. If,
as [alppellants contend. a deprivation never
took place, . . . Lt. Rowe was not entitled to
any due process., and there were no rights of
his to be violated.

(Second enphasi s added.)

A
The trial court relied on three cases in support of its
determnation that Lt. Rowe “effectively was term nated” by the

Novenber 1, 1991, Notice of Disciplinary Action: Seibert v.

Uni versity of Cklahonma Health Sciences Gr., 867 F.2d 591 (10" Qr.

1989); Gniotek v. City of Philadelphia, 808 F.2d 241 (3d Cir.

1986), cert. denied, 481 U S. 1050 (1987); Thurston v. Dekle, 531

F.2d 1264 (5" Cir. 1976).

In Seibert, an enployee with a constitutionally protected
property interest in his continued enpl oynent was term nated for
i nsubor di nati on. Hs pay and benefits were imediately
di scontinued. The termnation was not official for at |east ten
wor ki ng days, however, because pursuant to his enployer's policy he
was afforded the right to challenge his termnation. Seibert, 867
F.2d at 593. Appellant never exercised his right to a hearing and
after ten days he was sent a letter stating that he was officially
termnated. 1d. Appellant then filed suit claimng, anong ot her
things, that his due process rights were viol ated.

On appeal, the United States Court of Appeals for the Tenth
Circuit held that the enployee effectively was term nated on the

day that he was first notified that he was going to be term nated
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and not on the termnation date nentioned in the official letter of
termnation. 1d. at 597. The court expl ai ned:

Al t hough a termnation technically is not
final for ten days [after the receipt of the
notice of termnation], in our view the
University's policies denonstrate that as a
practical matter, termnation occurs as soon
as the enployee is given “notice of
termnation.” During the ten-day period and
during the pendency of grievance procedure
: ., the enployee is not allowed to work.
More to the point, the enployee receives no
pay during that tine. In addition, if the
enpl oyee's grievance i s not successful and the
termnation ultimately is upheld, then the
effective date of the termnation rel ates back
to the date of the initial notice.

Id. at 597-98 (enphasis added; citations omtted).

In the second case, Ghiotek v. City of Philadel phia, six

Phi | adel phia police officers were identified in testinony in a
federal court as bribe recipients. Giotek, 808 F.2d at 242. Upon
learning of this testinony, the Philadelphia Police Ethics
Accountability Division (EAD) summonsed the officers to EAD
headquarters to discuss the matter. Each officer was given his
M randa’ warnings and was asked if he would like to make a
statenment. |d. On the advice of counsel, each of the officers
declined to speak. The officers imediately received a pre-
prepared “Notice of Suspension with Intent to Dism ss,” which was
effective imedi ately and suspended the officers w thout pay for
a period of 30 days or until dismssal. |1d. Four days later, the
officers received a “Notice of Intention to Dismss” that specified

t he charges against them and stated that, if an individual officer

"Mranda v. Arizona, 384 U.S. 436 (1966).
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t hought the dism ssal was unjustified, he could, within ten days,
submt his claim before the board. Id. Each officer was
officially dism ssed at the end of the ten-day period. [d.

The Third Crcuit found that the officers' deprivation
occurred when they were suspended wi t hout pay, not when they were
officially dism ssed ten days later. 1d. at 243. The court held
that before the police officers could be “suspended with intent to
dismss[,] they were entitled to whatever preterm nation procedures
the Constitution mandates prior to actual dismssal.” [d. at 244.
The court based its reasoning on the fact that it found “the
suspensions [w thout pay] with intent to dismss were de facto
di smssals and the deprivation, therefore, occurred when they were
suspended, i.e., before they were given 10 days to respond [to the
notices of dismssal].” [d. at 243.

In Thurston v. Dekle, appellant was given a letter on

August 13, 1973, stating that he was suspended as of that day.
Thurston, 531 F.2d at 1266. The letter advised that his suspension
would be wthout pay for 30 days after which he was to be
di scharged permanently. 1d. The enployee also was inforned of his
right to appeal. Appel lant's suspension and term nation were
upheld after a hearing on Septenber 10'" before the Cvil Service
Board of the City of Jacksonville. 1d.

On appeal, the Fifth Grcuit held that appellant was entitled
to a pre-suspension hearing. 1d. at 1272. The court expl ai ned:

The City argues that its enpl oyees nay seek review

of their suspension wi thout pay. During this period of
suspensi on w thout pay. however, the enpl oyees | ose al
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benefits of enploynent. In addition, the suspension
automatically becones termnation unless the Gvil
Service Board on review orders reinstatenent and backpay.
The [trial c]Jourt correctly saw this suspension process
as no nore than a facade. It held that “in reality,
'suspension' under the present state of facts . . . is
subject to the condition subsequent that an enpl oyee may
be reinstated wth backpay upon successful appeal.”
Since suspension wthout pay is in reality term nation,
the city nust provide whatever preterm nation procedures
the Constitution mandates prior to suspension wthout

pay.

|d. (enphasis added) (first om ssion in original).
W do not contest the soundness of the decisions just
revi ewed. Each of these cases, however, involved enpl oyees who

were suspended w thout pay pending term nation and, thus, are

di stingui shable from the case sub judice. This distinction is
i nportant. When an enpl oyee's paycheck is discontinued pending
termnation, he has |ost the major benefit of his enploynent and
has suffered a deprivation simlar to an actual term nation.
Hence, in such cases, a suspension wthout pay anounts to a de
facto termnation. |In each of the cases relied upon by the trial
court, the courts particularly enphasized that the enployee
received no pay while the enployee's hearing was pending. And,
significantly, appellees cite no case fromany jurisdiction where
the court has held that an enpl oyee who is suspended with pay is

entitled to a pre-suspension hearing.?

8Appel | ees also cite Jones v. City of Gary, 57 F.3d 1435 (7" Cir. 1995), which
held that a public enployee who may only be suspended “for cause” has a property
interest in continued enpl oynent and, thus, may not be suspended without pay w thout
a pre-suspension hearing.
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The Annapolis Cty Code requires that an enpl oyee be afforded
a hearing prior to being termnated. Section 3.16.120 of the Code,
in pertinent part, reads:

D. Wen the appointing authority takes
di sciplinary action pursuant to this chapter,
the appointing authority shall file with the
enpl oyee and the personnel director a witten
notification containing a statenent of the
reasons for the action.

* * %

F. Prior to the inposition of discipline
consi sting of suspension without pay, denotion
or dismssal, the enployee may file with the
appointing authority and personnel depart nent
a witten request to be heard informally by
the appointing authority in response to the
reason for the action. Such a request shal
be filed not later than five working days
followng the date of the notice of
di sciplinary action . . . . The enpl oyee's
right to a hearing . . . shall be waived if
not tinmely fil ed.

(Enphasis added.) It is clear froma plain reading of subsection
F, coupled with the unanbi guous words in the Notice, that appell ant
was not term nated on Novenber 1, 1991. Mor eover, because Lt.
Rowe' s sal ary and benefits were never discontinued, there was not
a de facto dismssal. Fromthe first Notice of D sciplinary Action
it was crystalline that Novenber 21, 1991, was the earliest date
that Lt. Rowe could be termnated and the earliest date that his
benefits and salary could be discontinued.?®

Lt. Rowe attenpts to draw a distinction between his case and

others relied upon by the Gty by arguing that the Notice “issued

°Moreover, Lt. Rowe's benefits and salary potentially would not be terninated
for up to 120 working days if he followed the appeal s procedures provided for in the
Annapolis City Code. See Annapolis City Code 88 3.16.120 and 3. 16. 150.
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to [hin] was an announcenent as to what Chief Sherl ock had already

concl uded about [the charges against hin], and what he had al ready

determ ned should be done about them” (Enphasis in original.)

Appel l ee, we presune, is arguing that it was unconstitutional for
Chi ef Sherl ock to have nade a decision to ternm nate himbefore he

was provided with a hearing. The case of Jackson v. St. Joseph

State Hospital, 840 F.2d 1387 (8" Ar.), cert. denied, 488 U 'S 892

(1988), addresses this issue.

I n Jackson, appellant was placed on adm nistrative | eave with
pay pending an investigation of an alleged incident that took pl ace
bet ween Jackson and a female co-worker. 1d. at 1389. Three weeks
| ater, appellant received a dismssal letter, which informed him
that his enploynment (and salary) would be term nated effective 11
days hence. He was further infornmed that he had a right to a
hearing to show cause why he should not be fired. [d. Appellant
filed a witten response explaining why he should not be
t erm nat ed. The board, however, rejected his explanation and
uphel d the decision to term nate the enployee. 1d.

On appeal, appellant argued that his due process rights were
violated “because his termnation letter indicated that the
decision to termnate had already been made.” 1d. at 1391. The
Eighth Grcuit held that the Due Process C ause “does not require

predeci sion hearings. It only requires an opportunity to be heard

prior to the termnation of benefits.” 1d. (enphasis added). The

court further stated:
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Jackson's benefits — his salary — were not
termnated until February 28, 1983. From
February 17 wuntil February 28 he had the
opportunity to present his case and on
February 23, 1983 he nade a witten response
to the dismssal letter. Because Jackson was
gi ven the opportunity to be heard prior to the
termnation of his salary, his due process
rights were not viol ated.

o

Jackson is here apposite. W hold that the trial court erred
in determning that Lt. Rowe “effectively was termnated” on
Novenmber 1, 1991, when he received the Notice. The Gty was not

required to give Lt. Rowe a hearing prior to Novenber 1, 1991.1°

B

The trial court held that, even if Lt. Rowe was not
effectively termnated by the Novenber 1, 1991, Notice, he stil
(1) had a right to a pre-suspension hearing and (2) suffered a
constitutional deprivation because he was deni ed such a heari ng.

It is well-recognized that a governnent enployee is entitled
to procedural due process only when he has been deprived of a
constitutionally protected property or liberty interest.! W negar

V. Des Mines Indep. Comunity Sch. Dist., 20 F.3d 895, 899 (8th

Cr.), cert. denied, 513 U S. 964 (1994). Wen a property interest

exists, an enployee is generally entitled to a hearing before being

1%Pr oceedi ng on the assunption that Lt. Rowe was termnated on Novenber 1, 1991,
the trial judge ruled that an enpl oyer cannot termi nate an enpl oyee w thout a pre-
term nation hearing.

1“The trial judge, citing Paul v. Davis, 424 U S. 693, 712 (1975), found no
violation of Lt. Rowe's liberty interest. See infra note 13.
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deprived of that interest. Ceveland Bd. of Educ. v. lLoudermll,

supra, 470 U.S. at 542. Thus, as the |lower court recognized:

In assessing the nerits of a due process
claim by a public enployee who has been
disciplined, a court nust determne “(a)
whet her the discipline inposed deprived [the
enpl oyee] of a property interest protected by
the Fourteenth Anendnent and (b) if so,
whet her the manner in which the discipline was
i nposed satisfied constitutionally nmandated
protections.” Garraghty[ v. Jordan], 830 F.2d
[ 1295,] 1299[(4th Gr. 1987)], citing Board of
Regents v. Roth, 408 U S 564 (1972). As part
of that inquiry, a court nust consider at what
poi nt the enpl oyee was entitled to due process
and what |evel of due process was required.

The trial court found that the discipline inposed upon Lt.
Rowe, whether the discipline is viewed as a term nation or nerely
a suspension, did deny Lt. Rowe of a property interest protected by
the Fourteenth Amendnent. We di sagree. As will be shown, Lt.
Rowe's “suspension” did not deprive him of a property right.
Therefore, it is irrelevant “whether the manner in which the
discipline was inposed satisfied constitutionally nmandated

protections.”?!?

12A] t hough the issue need not be deci ded because of our holding that Lt. Rowe
was not deprived of a property interest, we think that the trial judge also erred
when he ruled that if he assuned that Lt. Rowe was nerely suspended with pay, and
not fired, on Novenber 1, 1991, Lt. Rowe was still entitled to a pre-suspension
hearing. The trial judge said

Under Loudernill, a public enployer may suspend an
enpl oyee with pay w thout notice or an opportunity to be
heard, if it perceives a “significant hazard in keeping
the enployee on the job.” Everett v. Naper, 833 F.2d
1507, 1512 (11 Cr. 1987) (quoting Loudernill, 470 U S
544-45). See also Mrton v. Beyer, 822 F.2d 364, 369 n.11
(3d Cir. 1987) (public enployee who poses a significant
hazard is not constitutionally entitled to any kind of
heari ng).

In the present action, the Cty would have been
justified in suspending Rowe with pay without a hearing if
the City had perceived a “significant hazard” in keeping

(continued. . .)
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I n support of his conclusion that Lt. Rowe was deprived of a
constitutional right when he was suspended wth pay, the court
opi ned:

[A] person's right to due process does not
turn on nonetary loss. . . . For Rowe, a 24-
year fire departnent veteran, exclusion from
work for two nmonths was nore than a de mnims
deprivation. Rowe had a strong interest in
not being suspended, particularly when it
inplicated himas part of a wdely publicized
sex scandal which damaged his reputation.

(...continued)
him on duty while the charges were resol ved. However,
there was no evidence at trial that [the Cty] perceived
a “significant hazard” in keeping Rowe at work when he was
suspended Novenber 1.

(Footnote omtted.)

In Loudernill, the Supreme Court addressed the issue of whether M.
Louderm 11, a classified civil servant dism ssible only “for cause,” was deni ed due
process when he was not given a hearing prior to his termnation for Ilying on his
enpl oynent application about a prior felony conviction. [|d. at 535. The Suprene
Court said:

The need for sone form of preterm nation hearing,
recogni zed in these cases, is evident froma bal anci ng of
the conpeting interests at stake. These are the private
interests in retaining enploynent, the governnental
interest in the expeditious renobval of wunsatisfactory
enpl oyees and the avoi dance of adm nistrative burdens, and
the risk of an erroneous deprivation. See Mat hews v.
Eldridge, 424 U S. 319, 335, 96 S. . 893, 903, 47 L. Ed.
2d 18 (1976).

Loudermill, 470 U S at 542-43.

By bal ancing these factors, the Court determned that M. Loudernmil!| was
deni ed due process by not being afforded a preterm nation hearing because the
governnent's interest in renoving M. Louderm |l did not outweigh the risk of the
erroneous deprivation of his livelihood. |In dicta, suggesting a way in which the
governnent could avoid the due process concerns caused by the term nation of
dangerous enpl oyees, the Court said that “in those situations where the enployer
perceives a significant hazard in keeping the enpl oyee on the job, it can avoid the
probl em by suspending with pay.” Loudermll, 470 U S. at 544-45 (footnote omtted).

The dicta quoted above was nerely a suggestion as to how to avoid
constitutional problens —it was plainly not intended to nean that if an enpl oyee
posed no threat to safety, the enployer could not sinmlarly avoid constitutional
probl ens by suspending the enployee with pay. This was nmade plain in Glbert v.
Homar, 117 S. C. 1807, 1811 (1997), when the Court said that it “ha[s] not had
occasion to decide whether the protections of the Due Process O ause extend to
di scipline of tenured public enployees short of termnation.” W have been referred
to no case, and have found none, where a court has interpreted Loudernmill in the
manner suggested by the trial judge.
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Though Rowe did not | ose any nonetary benefits
during his suspension, he still suffered a
deprivation. Rowe's two-nonth separation was
a greater deprivation than that suffered by
public enployees in other cases where courts
hel d that sone due process was required. See

e.qg., Garraghty[ v. Jordan], 830 F.2d [1295,]
1299 [(4'M Cr. 1987)] (five-day suspension
wi thout pay is not de mnims); Boals v. Gay,
775 F.2d 686 (6'" Cr. 1985) (five-day
suspension is not de nmnims); Goss [v.
Lopez], 419 U S. [565,] 576 [(1975)] (a
student's 10-day suspension from school is not
de mnims).

(Footnotes omtted.)

Goss v. Lopez, 419 U S. 565 (1975), involved the suspension of

a high school student and is not at all analogous to a situation
i nvolving a permanent status enployee receiving full salary and
benefits pending term nation. In Goss, a group of high school
students from several high schools in the Col unbus, GOhio, Public
School System (CPSS) were suspended for various types of
m sconduct. Chio | aw provided that a principal could suspend for
up to 10 days or expel a student so long as the student's parents
were notified within 24 hours. |If the student was expelled, the
student (or his parents) could appeal the decision, but a simlar
appeal s procedure was not provided for students who were nerely
suspended. As a result, the suspended students brought a class

action against the CPSS alleging, inter alia,* that the schoo

13The students also clained liberty interest violations. A student may have a
liberty interest in his tarnished reputation as a result of his suspension, Goss,
419 U.S. at 574, but injury to reputation alone is not sufficient to give rise to
a cause of action under 42 U S.C. § 1983. In Paul v. Davis, 424 U S. 693 (1976),
the Suprenme Court said

The words “liberty” and “property” as used in the

Fourteenth Anendnent do not in terns single out reputation

as a candidate for special protection over and above ot her
(continued. . .)
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systems failure to provide them with a hearing violated their
Fourteenth Amendnent property rights.

As a threshold issue, the Court noted that although “there is
no constitutional right to an education at public expense,” id. at
572, the State of Onio had by statute created a property interest
in a free education for residents between 5 and 21 years of age.
Ld. at 573. And al though CPSS principals had the authority to
suspend students for up to 10 days, they could only do so “for
cause.” Thus, the Court said, “[h]aving chosen to extend the right
to an education to [the students] generally, Chio may not w t hdraw
that right on grounds of m sconduct absent fundanentally fair
procedures to determ ne whether the m sconduct has occurred.” 1d.
at 574. In regard to the nature of the property interest involved,
the Court said that “[t]he student's interest is to avoid unfair or
m st aken excl usion fromthe educational process.” |d. at 579.

Recogni zing that “[s]ome nodi cum of discipline and order is

essential if the educational function is to be perforned,” id. at
580, the Court noted that “sone kind of notice and . . . sone kind
of heari ng” woul d  not j eopardize the schools’ orderly

admnistration. 1d. at 579. Accordingly, the Court held that *due

13(...continued)
interests that may be protected by state law. Wile we
have in a nunber of our prior cases pointed out the
frequently drastic effect of the “stigna” which may result
from defamation by the government in a variety of

contexts, this line of cases does not establish the
proposition that reputation alone, apart from sonme nore
tangi bl e interests such as enploynent, is either “liberty”

or “property” by itself sufficient to invoke the
procedural protection of the Due Process C ause

ILd. at 701.
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process requires . . . that the student be given oral or witten
notice of the charges against him and, if he denies them an
expl anation of the evidence the authorities have and an opportunity
to present his side of the story.” 1d. at 581. “[A]s a genera
rul e notice and hearing shoul d precede renoval of the student from
school.” [d. at 582.

The Rowes agree with the trial judge that a person's right to
due process does not turn on nonetary |oss and argue that Lt. Rowe
had a property interest in his reputation and his desire to
practice his occupation as a firefighter for those two nonths that
he continued to receive his full salary and benefits.
Specifically, appellees argue:

[Dlue process rights for those facing a
deprivation of their property and/or |iberty
interests do not hinge on receipt of nonetary
benefits. Goss v. lLopez, 419 U S. 565, 574,
95 S. . 729, 736 (1975) (students suspended
for 10 days wthout a hearing); WIff v.
McDonnel I, 418 U. S. 539, 555-556, 94 S.

2963, 2974-2975 (1974) (prisoners facing |oss
of good-tine credit); Mrrissey v. Brewer, 408

US 471, 92 S. &. 2593 (1972) (revocation of
parol e).

It is true that property interests do not hinge on nonetary

benefits in every case because in every case the primary benefit

conveyed is not always a nonetary benefit. A student who is
i nproperly deprived of his right to attend class suffers no earning
| oss. A student's property interest is his or her opportunity to
sit in the classroom and learn, i.e., to be included in the

“educati onal process” of which the Court spoke in Goss. Goss, 419

US at 579. In Goss, the Court said: “Neither the property

-22-



interest in educational benefits tenporarily denied nor the |iberty
interest in reputation, which is also inplicated, is so
i nsubstanti al that suspensions may constitutionally be inposed by
any procedure the school chooses, no matter how arbitrary.” 1d. at
576.

In finding that Lt. Rowe was deprived of a property interest,

anot her case relied upon by the court was Wl ff v. MDonnell, 418

U.S. 539, 557 (1974). Wil ff involved a claim by a Nebraska
prisoner that he had inproperly been denied “good tinme” credits.
Prisoners inproperly denied good tinme credits are deprived of a

liberty interest, and not a property interest, protected under the

Due Process Clause. As the Court stated in Wl ff:

Nebraska may have the authority to create, or
not, a right to a shortened prison sentence
t hrough the accunulation of credits for good
behavior, and it is true that the Due Process
Cl ause does not require a hearing “in every
concei vabl e case of governnent inpairnment of
private interest.” Cafeteria & Restaurant
Wrkers v. MEIroy, 367 U S. 886, 894 (1961).
But the State having created the right to good
time and itself recogni zing that its
deprivation is a sanction authorized for major
m sconduct, the prisoner's interest has real
substance and is sufficiently enbraced within
Fourteenth Amendnent “liberty” to entitle him
to those m ni mum procedures appropriate under
the circunstances and required by the Due
Process Clause to insure that the state-
created right is not arbitrarily abrogated.

WIlff, 418 U S. at 557.

“While a student's liberty interest in his or her good reputation may be
“inplicated” by a suspension from school, danage to reputation alone is not
sufficient to sustain a section 1983 claim Paul v. Davis, 424 U S. at 701
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Finally, Murrissey v. Brewer, 408 U S. 471 (1972), dealt with

the alleged deprivation of a liberty interest, i.e., the revocation
of parole w thout a hearing. See id. at 481-82. As al ready
mentioned, here the trial court found that Lt. Rowe's liberty

interests were not violated by the Gity. Thus, Goss and

Morrissey, the cases relied upon by appellees and the | ower court,
are plainly inapposite. On the other hand, a nunber of cases
support the City's position that in cases such as the one sub
judice, in order for an enpl oyee (who has been suspended from work
wi thout a hearing) to show deprivation of a property interest
protected by the Due Process O ause, that enployee nmust prove sone
nonet ary | oss.

In Swick v. Gty of Chicago, 11 F.3d 85, 87 (7" Cr. 1993),

the Seventh Circuit declined to extend Goss's holding to a
situation involving non-students. Ronald Swi ck, a veteran police
of ficer, was placed on involuntary sick | eave due to psychol ogi cal
problens for a period of nore than one year. 1d. at 86. Although
he received no salary during that period, his inconme was not
di m ni shed because the anount of noney that he received as “sick
pay” was equal to that of his regular salary. 1d. During this
period, however, Swick was forced to turn in his badge and gun and
was forbidden to wear his uniformor performany official police
duties. 1d. He filed suit against the Gty of Chicago alleging
that he was denied due process of |law when he was placed on

involuntary sick | eave without a hearing. |d.
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In rejecting Swick's claimthat

his property interests were

vi ol at ed because he was denied the right to performhis duties as

a police officer, the court said:

We do not think that “property” within the
sense of the anmendment should be extended to
the purely dignitary or otherw se nonpecuni ary
di mensi ons of enploynment. . . .

: The constitutionalization of public
enpl oynent is controversial even when limted
to protecting the economc dinensions of
enpl oynment. It should not be extended beyond
har ns havi ng nmeasur abl e econom ¢ val ue, harns
t hat may include however a |oss of pecuniary
benefits not Ilimted to wages or other
conpensati on.

We do not think the case can be conpared to
Goss v. lLopez, 419 U S. 565 (1975), where a
t en-day suspension from school was held to be
an actionable deprivation of |I|iberty [and
property]. Children are not conpensated when

they are suspended.

Id. at 87 (enphasis added).

In Royster v. Board of Trustees, 774 F.2d 618 (4" Cir.

cert. denied, 475 U S 1121 (1986), the appellant

1985),

was

t he

superintendent of the school district and was enployed under a

series of multi-year

ext ended.

not to extend appellant's contract,

contracts that were periodically renewed or

Id. at 619. On January 11, 1983, the school board voted

which was to expire on June 30,

1983. Moreover, w thout explanation, the board infornmed appell ant

that his services were no | onger

requi red as superintendent

but

that he would be fully conpensated through the end of his contract.

ILd. at 619-20.

that his due process rights were violated by not
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“adequate notice of the reasons [for his dismssal] and a fair
opportunity to respond to them” |d. at 620.
The sole issue before the Fourth Grcuit was whet her

Royster's property interest, i.e., t he
| egiti mate expectancy in continued enpl oynent,
included not only the right to receive the
conpensati on guarant eed under the contract but
also the right to actively engage in and
execute the duties of his office.

Id. at 621. The Court held that “any constitutionally protected
property interest Royster had as a result of his enploynent
contract has been satisfied by paynent of the full conpensation due
under the contract.” |1d.

More recently, the Fourth Circuit reiterated this holding
stating:

[We have previ ously hel d t hat t he
constitutionally protected property interest
in enploynent does not extend to the right to
possess and retain a particular job or to
perform particular services. See Huang v.
Board of Governors, 902 F.2d 1134 (4'" Cir.
1990); Royster v. Board of Trustees, 774 F.2d
618, 621 (4'" Gr. 1985). Rather, the property
interest is nore generally in continued
enpl oynent, and no deprivation exists so |ong
as the enpl oyee receives “paynent of the ful
conpensati on due under t he contract.”
Royster, 774 F.2d at 621.

Fields v. Durham 909 F.2d 94, 98 (4'" Cir. 1990) (enphasis added),

cert. denied, 498 U S. 1068 (1991); see also Durhamyv. Fields, 87

Md. App. 1, 19 (“[We agree with the conclusions of the Fourth

Circuit Court of Appeals [Fields v. Durham supra,] and therefore
hol d that, upon consideration of both the pre- and post-deprivation

procedures and renedies afforded to Dr. Fields, there was no
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Constitutional deprivation wunder articles 19 or 24 of the

Decl aration of Rights.”), cert. denied, 323 Md. 308 (1991); Harris

v. Board of Educ., 105 F.3d 591, 596 (11'" Gir. 1997) (“[A] public

official has a constitutionally protected property interest only in

the economc benefits of his position . . . .7); Harrington v.

Lauer, 888 F. Supp. 616, 620 (D. N.J. 1995) (holding that although

appellant “had a protected property interest in the right to
receive the full anount of conpensation provided for in his
contract, he did not have a protected property interest in the
right to execute his duties as superintendent for the duration of
his contract”).

A large nunber of other federal and state courts have al so
held that a suspended enployee's due process rights are not
inplicated so long as he or she continues to receive pay and

benefits. See Pitts v. Board of Educ., 869 F.2d 555, 556 (10" Qr.

1989) (holding that a “suspension with pay [does] not invade any

recogni zed property interest”); see also Hicks v. City of \Witonga,

942 F.2d 737, 746 (10" Cir. 1991) (sane); Wasson v. Sonoma County

Junior College Dist., 1997 W 8881225, at *10 (N.D. Cal. 1997)

(“Wasson, by acknowl edging that she was placed on paid
adm ni strative |eave, cannot claim that she was deprived of a
property interest in her enploynent, as a matter of law ”); Koel sch

v. Town of Anmesbury, 851 F. Supp. 497, 500 (D. Mass. 1994) (“A

public enployee's suspension with pay does not inplicate a

constitutionally protected property interest.”); Pierce v. Engle,

726 F. Supp. 1231, 1237 (D. Kan. 1989) (holding that a school
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principal's suspensi on W th pay did not inplicate a

constitutionally protected property interest); Gates v. Sicaras,

706 F. Supp. 169, 172-73 (D. Conn. 1989) (“Plaintiff fails,
however, to offer any evidence pointing to a claimof entitlenent
to such benefits of enploynent beyond his regular salary.”); Hunt
v. Prior, 673 A 2d 514, 524 (Conn. 1996) (holding that a suspension
with pay did not <carry constitutional ramfications because
plaintiff did not prove that he was entitled to anything but his

salary); Board of Educ. v. Harrell, 882 P.2d 511, 518-19 (N M

1994) (holding that a suspension with pay does not violate any
recogni zed property interest).

Based on the holdings in the above cited cases, Lt. Rowe had
no constitutionally protected property interest in actually
performng his job; nor were his due process rights violated so
| ong as he continued to receive pay and benefits. W believe these
cases are based on solid reasoning. Thus, we join the Fourth
Crcuit and the |large nunber of other federal and state courts that
have hel d that an enpl oyee has a protected property interest only
in the economc benefits of his or her enploynment and that an
enpl oyee's property interest in his continued enploynent is
properly safeguarded by paynment of full salary and fringe benefits
during his suspension. Because he was not deprived of a property
interest, Lt. Rowe suffered no state or federal constitutiona
violation. The trial court erred in finding in favor of Lt. Rowe
as to Counts | and Il, and in favor of Lt. Rowe and his wfe as to

Count VI.
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JUDGVENT REVERSED,;
COSTS TO BE PAI D BY APPELLEES.
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