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On April 30, 1996, Mark WIllianms and Charles Carroll were
robbed in Baltinore Gty by two nen; one robber brandished a .25
cal i ber handgun and the other wi el ded a .38 caliber weapon. After
the robbers fled the scene, the victins informed a police officer
of what had occurred. Later that evening, the police apprehended
the robber who had allegedly carried the .38 caliber weapon.
Further investigation led the police to suspect that Arnold
Braxton, appellant, was the robber who had used the .25 caliber
firearm

Subsequently, Detective Alvin Gwnn obtained Braxton’s
phot ograph and included it in a photo array that he displayed to
M. WIllianms. After the victimidentified appellant as one of the
robbers, the detective obtai ned appellant’s address fromhis arrest
record, and then procured a search warrant for that address:
Apartrment 203, 4310 Sem nol e Avenue, Baltinore, Maryland. Several
officers joined Detective Gwnn in executing the search warrant;
the search led to the discovery of a .25 caliber weapon matching
t he description of one of the guns used in the robbery. Ballistics
tests also linked the weapon to the nurder of Melvin Al exander
Jr., whose body was found in his car on April 26, 1996.
Consequent |y, appellant was charged with the arnmed robbery of M.
Wlliams and M. Carroll, as well as the murder of M. Al exander.?

The legality of the search warrant issued for appellant’s

! Based on the ballistics tests, appellant was actually
charged with three unrelated nmurders. The State unsuccessfully
sought to join for trial all three nurder cases and the robbery
case; the other two nmurder cases are not at issue here.



residence was a central issue below, as it is here. At a hearing
held prior to the nurder trial, the court (Al pert, J.) denied
appellant’s notion to suppress the fruits of the search
Thereafter, at two successive jury trials comencing in July 1997
inthe Grcuit Court for Baltinore Cty, appellant was convicted of
the first degree nmurder of M. Alexander (“Trial I” or the “nurder
trial”), the arned robbery of M. WIllians and M. Carroll (*“Trial
I1” or the “robbery trial”), and related offenses.? At a joint
sentenci ng hearing held on Septenber 3, 1997, the court sentenced
twenty-one year old Arnold Braxton to a total of life inprisonnent
plus 20 years.?

Appellant tinely noted his appeal in each case. Al t hough

t hese appeals present a host of unrelated questions, we shal

2 Specifically, at the nurder trial, the jury found
appellant guilty of the following: first degree nurder; unlawf ul
use of a handgun in the comm ssion of a felony or crine of
vi ol ence; and unlawful wearing, carrying, or transporting a
handgun. I n connection with the robbery trial, the jury
convi cted Braxton of two counts of arned robbery and two counts
of unlawful use of a handgun in the comm ssion of a felony or
crime of violence.

3 1In particular, the court inmposed the follow ng sentences:
life inprisonment for first degree nmurder; a consecutive sentence
of ten years (the first five without parole) for use of a handgun
in the comm ssion of a felony; twenty years, consecutive to the
life sentence, for the arned robbery of M. Carroll; ten years
(the first five without parole), for the use of a handgun in the
comm ssion of a felony, concurrent with the prior twenty year
sentence; twenty years for the arnmed robbery of M. WIIians,
consecutive to the life sentence but concurrent with the sentence
for the arned robbery of M. Carroll; and ten years (the first
five without parole) for the use of a handgun in the conm ssion
of a felony, concurrent wwth the sentence for the arned robbery
of M. WIIians.



consider the appeals together, because they present identical
chall enges to the search warrant.4 Braxton presents the follow ng
questions for our consideration, which we have condensed and
ref or nul at ed:
| . Wth respect to Trial | and Trial Il, did the court
err in denying the notion to suppress evidence

recovered during the execution of the search
warrant issued for appellant’s residence?

A Was the search warrant supported by probable
cause?
B. Even if the search warrant was not supported

by probable cause, does the good faith
exception apply?

C. Was the affidavit tainted due to police
m srepresentation regarding the wtness’'s
identification in the photo array?

1. In Trial 1, did the court err in permtting an
expert witness to testify that the gun admtted
into evidence net the statutory definition of a
handgun under M. Code (1957, 1996 Repl. Vol.),
Art. 27 § 36B?

[11. In Trial I, did the court’s erroneous subm ssion to
the jury of the attenpted carjacking charge
i nproperly influence the jury with respect to the
first degree nmurder charge?

| V. In Trial |, was the evidence sufficient to convict
appel lant of first degree preneditated nurder?

V. In Trial 11, did the court inproperly deny two
unrelated nmptions for mstrial, each of which

4 Al t hough each party submtted separate briefs for each
appeal, the respective briefs contain virtually the sanme four or
five page discussion concerning probable cause. W also note
t hat both appeals were set for oral argunment on the sane date.
Surprisingly, the parties waived argunent as to the nurder case,
and, in argunent regarding the robbery case, appellant’s counsel
focused primarily on the notions for mstrial.
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concerned objectionable testinony from two police
of ficers?

VI. In Trial Il, was the evidence sufficient to support
t he robbery conviction?

| . THE MOTI ONS TO SUPPRESS
A.  Factual Summary

Wth respect to both the nmurder and robbery trials, appellant
nmoved to suppress the tangi bl e evidence recovered during the search
of Braxton’s residence, including a .25 caliber handgun recovered
fromunder the pillow of the bed | ocated in appellant’s bedroom
At the suppression hearing, appellant contended that the search was
not based on probable cause, because the affidavit failed
specifically to identify the subject prem ses as appellant’s
residence, and it did not indicate how the police knew appel |l ant
resided at the particul ar prem ses.

As the content of the warrant is critical to our resolution of
t he probabl e cause issue, we shall begin by setting forth the text
of the affidavit appended to the search warrant application:?®

Per sons/ Preni ses to be Searched:

W note that neither the search warrant nor the affidavit
has been included in the record for either appeal. Nor does the
record contain signed copies of these docunents. As best we can
determne, the circuit court reviewed unsigned copies of the
affidavit and warrant. Pursuant to this Court’s order granting
appellant’s Motion to Supplenment the Record, an unsigned copy of
the warrant and affidavit, as well as the transcript for a
notions hearing held on July 29, 1997, have now been added to the
record.



Arnold Braxton, Jr.[® M B/ 10-31-75 BPI#440-492, 4310
Sem nole Ave. Apt. A three story brick apartnent
building wwth the nunbers 4310 affixed. Apt. 203 has a
white door the nunbers 203 on sane.

Property to be Sei zed:

One nens [sic] leather Nautica Jacket, one Mdtorola
Cel l ul ar phone W bl ack case, one Pagenet Pager w bl ack

case and one chrome handgun .25 cal. As well as any
ot her evidence related to the conm ssion of the crinme of
r obbery.

Your Affiant Det. Alvin Gwnn has been a nenber of
the Baltinore Police Departnent for seven years. During
this tenure Your Affiant has worked in both uniforned and
pl ai ncl ot hes capaciti es. Your Affiant has made over
fifty arrest [sic] for felony offenses where handguns
have been used and has witten over fifty search and
seizure warrants for various offenses. Your Affiant has
received training in the area of robbery through rol
call training as well as the Baltinore Area Robbery
Conf er ences.

Your Affiant Does Attest to the follow ng:

On 30 April 1996 M. Mark WIllians was standing in
the 700 bl ock of Kevin Road. Wile conversing with his
friend M. Charles Carroll they were approached by two
bl ack mal es who produced handguns and denmanded currency.
M. WIllianms and M. Carroll conplied giving the suspects
a total of $40.00 currency. The suspects also took a
Nauti ca jacket |eather coat, notorola cellular phone and
pager from M. Carroll. Additionally, the suspects
searched the vehicles of both M. Carroll and M.
Wl lians, during which time M. WIllians’ small children
were in his vehicle. The suspects fled the scene on foot
with the property. A uniformed officer on patrol was
fl agged down by M. WIlliams and M. Carroll and advi sed
of the robbery which had just occurred. The officer
spotted the suspects in the 1000 block of Kevin Rd. A
chase ensued and shots were exchanged between one of the
suspects and the officer; the officer was injured as a
result. After a lengthy standoff the suspect was

W& observe that appellant has been identified as Arnold
Braxton, Jr. only in the search warrant application. Appellant
has not | odged any conplaints on this basis.
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apprehended and identified as Nat haniel Powel| M B/ 6-22-
78. Further investigation by Your Affiant reveal ed the
nane of a possible second suspect in the robbery as
Arnol d Braxton M B/ 10-31-75. A photograph of M. Braxton
was obtained from the Baltinore City Ildentification
Section and a photo array consisting of six photographs
simlar in nature was conpil ed. The photo array was
shown to M. Mark WIllianms who positively identified the
phot ograph of Arnold Braxton, BPI#4440492 as the
i ndi vi dual who robbed himon 30 April 1996. A warrant was
obtai ned for M. Braxton under warrant nunber 1B00130712.

It is comon for persons who have commtted arned
robberies to store the fruits of their crimes in the
pl ace of their residence as well as the weapons used to
commt these offenses. It is for this reason that Your
Affiant prays that a search and seizure warrant be issued
for the above nanmed persons and pren ses.

At the suppression hearing, defense counsel argued:

[ T here is nothing whatsoever in the affidavit that
states why this particular premses was sought to be
searched. There’'s nothing in there that indicates what
the alleged connection is between M. Braxton and the
prem ses at 4310 Sem nol e Avenue.

* * %

| think they have to have sonething in the affidavit
that indicates that this is, in fact, his prem ses and
there’s nothing in the affidavit whatsoever to indicate
that this is, in fact, M. Braxton’s prem ses

* * %

[1]t doesn’t say he lives there, Your Honor. \Wat

the affidavit says — it doesn’'t say anywhere that he
lives there. Wat the affidavit says about the prem ses
is precisely this. It says, “Person/premses to be
sear ched: Arnold Braxton, Jr ., M B,” male/bl ack,

“10/31/75, BPlI No. 440-492. 4310 Sem nol e Avenue,
apartnment, a three-story brick apartnent building with
t he nunbers 4310 affixed. Apartnent 203 has a white door
with the nunbers 203 on sane.” It doesn’t indicate in
any way —that’s the one and only reference in this
affidavit to that dwelling, to that address.

* * %
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But it does not say anywhere that this residence is, in
fact, M. Braxton’s residence. It doesn’'t say anywhere
that this address is M. Braxton’s residence, | should
say. Al it has is that conclusory statenent about what
peopl e keep at their residences. As | say, the only
reference to that address is in the heading where it says
“persons to be searched,” “places to be seized.”

It mght be possible to infer fromthat, maybe, that
that address is M. Braxton's address since it’s under
his name and his BPl nunber. |It’s also possible to infer
fromthat equally —it’s equally reasonable to infer from
that sinply that that is, in fact, the place to be
searched and that it doesn’'t necessarily have any
connection with M. Braxton since what it says —it’s
under the heading “persons/places to be searched.” W
have a person, M. Braxton. W have a place, the address
on Sem nol e Avenue.

Even if it said sonewhere in the warrant that this
is M. Braxton’s address, that still wouldn’'t nake the
warrant —the affidavit any |ess deficient because the
determnation as to whether there’' s probable cause to
believe that this particular address is related to M.
Braxton has to be made by the magistrate to whom the
affidavit was presented and not by the police officer,
the affiant presenting the affidavit.

* * %

It would have been easy enough if the police had
that kind of information to have put in this affidavit
that “These prem ses on Sem nol e Avenue are the residence
of Arnold Braxton and that that is known to be true
because we checked with the rental office. W went to
that location and his nanme was on the mail box. e
checked with gas and electric records and his name was on
there,” or “W did surveillance. W saw himgoing in and
out,” any one of a mllion different things.

None of that is in there. Al the magistrate
presented with this affidavit could do would be to
specul ate that, nunber one, these prem ses are, in fact,
connected with M. Braxton and (b) that the police have
sone evidence that nakes themthink that the prem ses are
connected wth M. Braxton. There is nothing in here
from which the magistrate could make an independent
determ nation that probable cause existed connecting
t hese premses with M. Braxton and, therefore, while
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there was probable cause to search the person of M.
Braxton based on this affidavit, there was no probable
cause to search the dwelling.

The prosecutor responded that the affidavit described the
prem ses with sufficient particularity and no “connection” had to
be shown. Moreover, based on United States v. Leon, 468 U.S. 897
(1984), the State argued that suppression was not required in any
event, because the police officer had an objective, good faith
belief that he had probable cause to conduct the search. The
def ense disagreed, but the matter of good faith was not pursued
because the court expressly indicated that it was not relying on
Leon. Thus, the trial court did not reach the nerits of the good
faith claim

Al though the trial court agreed that the affidavit shoul d have
been “much nore articulate,” it denied the notion to suppress. The
court reasoned:

The Suprene Court [and] Maryl and cases [have] spoken nost

convincingly about the preference for warrants,

especially for the search of premses. . . . [T]hese are
judges trained in the | aw and presuned to know the | aw.

In reading the affidavit, on the first page, it is
stated “Arnold Braxton, Jr.; premses, 4310 Semnm nole
Avenue, Apartnent 203.” | have no difficulty deciding
that the judge that signed this search warrant inferred
that this was the residence of Arnold Braxton, Jr. The
j udge nmeking the decision that this should conply with
the | aw nust use sone nodi cum of common sense. | nean,
when you | ook at the address and when you | ook at the
cl osing paragraph, it states, “It is common for persons
who have commtted arned robberies to store the fruits of
their crimes in the place of their residence.” It defies

common sense to hold that the judge did not infer that
this was his residence and that’s the basis of ny ruling.



That’s nmy ruling. Your notion is deni ed.

In its ruling as to probable cause, it is apparent that the
court considered only appellant’s contention that the warrant
failed to indicate that the targeted prem ses was appellant’s
residence. The court did not address appellant’s claimthat the
affidavit lacked a factual basis showing the reason for the
affiant’s belief that appellant resided at the subject prem ses.

After the court ruled on other matters, the State proceeded to
trial in the homcide case. Following the murder trial, the State
called the robbery case for trial. Bef ore commencenent of that
trial, appellant unsuccessfully renewed his notion to suppress the
fruits of the search. In addition, the court heard testinony from
M. WIlliams and Detective Gwnn regarding appellant’s notion to
suppress the pretrial photographic identification on the ground
that it was inpermssibly suggestive. Braxton also argued for the
first time that the affidavit in support of the search warrant was
tai nted, because Detective Gwnn m srepresented the character of
M. WIllians’s identification of appellant. As a result, the court
heard additional testinony from Detective Gwnn.

The testinony of Detective Gwnn and M. WIIlianms showed t hat
M. WIlians sel ected appellant’s photograph from a phot ographic
array presented by Detective Gwnn. At that tinme, the victim
st at ed: “[Tlhis is the individual. Looks very close to the guy
that robbed ne.” Detective OGwnn then wote that statenent,
verbatim on the back of the photograph of appellant, which M.
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WIllianms signed. Nevertheless, when Detective Gwnn prepared his
affidavit for the search warrant, he did not quote the witness’s
preci se comments. Instead, he characterized the identification in
the foll ow ng words:

The photo array was shown to Mark WIlians who positively

identified the photograph of Arnold Braxton, BPlI # 440492

as the individual who robbed himon April 30, 1996.

Det ective Gwnn expl ained that identifications are ordinarily
categorized as either positive or negative. Further, he explained
that he considered the witness’s degree of confidence with respect
to the identification when he stated in his affidavit that the
wi tness made a “positive” identification. Detective Gwnn said:
“[I']t’s a matter of semantics as far as the words are concerned.

If I would have had an inkling of doubt, then |I would not
have allowed [M. WIllianms] to sign the photo array.”

After considering the detective's testinony as to the taint
issue, as well as the earlier testinony of the detective and the
victim regarding the photo array, the judge ruled that the
detective’s use of the words “positive identification” did not
taint the affidavit. The judge reasoned:

| do not find that the use of the word positive was
untruthful. | think it is a question of semantics, and

in a sense it neshes with the question of bad faith.

| do not believe fromwhat |’'ve heard that Detective

Gwnn used the word positive in order to induce the Judge

that signed [the warrant] to issue the search warrant

rather than using the words expressed on the back of the

phot ogr aph because he thought those words were too weak.

It would not have been ny choice of words, but |
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certainly do not believe that if he nerely said identify,
that that woul d have been a m stake in any way.

Based on the evidence | have heard, he identified
M. Braxton’s photograph. He saw himin court here today
and he identified him That's, it’s outside of the scope
of this notion, | realize that.

But M. WIlianms’ words, he chooses certain words.
Det ecti ve Gwnn chooses certain words. | don't think they
were the best choice, but | really believe and do find
that goes to the weight of the identification

* * %

Further to the extent it’s necessary, and | doubt
that it is, | don't find any bad faith on the part of the
detecti ve.

* * %

If the application for search and sei zure warrant

had conme to nme based on the information in the affidavit
. . And it said that the photo array was shown to M.

Nhrk WIllianms who stated that M. Braxton’s photograph

| ooked very close to the guy that robbed nme, | would have
i ssued a search warrant. | would have found probable
cause.

* * %

| find no taint in the identification.
Accordingly, the judge reaffirmed his ruling denying the

notion to suppress the search warrant.

B. D scussion

1. Was the Search Warrant Supported by Probabl e Cause?’

" W recogni ze the discretion of a reviewi ng court to decide
the good faith issue without first resolving the probabl e cause
gquestion. See United States v. Leon, 468 U S. 897, 924-25
(1984); McDonald v. State, 347 M. 452, 469 (1997), cert. denied,

(continued. . .)
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The overlapping issue in both the murder and robbery cases
concerns the legality of the search warrant for appellant’s
resi dence. Appel l ant posits that the warrant was not based on
probabl e cause because the supporting affidavit failed to specify
that the targeted apartnent actually was appellant’s residence.
Even if the affidavit inplied that the subject prem ses was
appel l ant’ s pl ace of abode, Braxton contends that the affidavit was
defective because it | acked any factual foundation to substantiate
that assertion.?® Specifically, Braxton conplains that the
affidavit was devoid of facts particularizing the basis for the
affiant’s belief that the targeted premses was actually
appellant’s residence. Consequently, appellant insists that the
trial court erred in failing to grant his suppression notion.

The State counters that the common sense, non-technical review
of affidavits commanded by both the Suprene Court and the Court of
Appeal s supports the trial judge's decision. The State insists

that the issuing judge could “clearly infer” from the affidavit

(...continued)
_uUus 118 S.Ct. 1173 (1998). Nevertheless, when a
suppression notion presents a Fourth Anmendnent issue “of broad
inmport,” or a “novel question of |aw whose resolution is
necessary to guide future action by | aw enforcenent officers” and
judges, it is appropriate for the reviewing court to resolve the
probabl e cause issue. Illinois v. Gates, 462 U S 213, 264
(1983) (White, J., concurring); see MDonald, 347 Mi. at 475-76
(Chasanow, J., dissenting).

8 In his brief, appellant does not expressly delineate his
argunents as two separate theories. W have done so for clarity,
however, based on appellant’s contentions.
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that the premses nanmed in the affidavit was the residence of

appel | ant. Moreover, it characterizes appellant’s argunent as
“hypertechnical.” Relying on the recent case of State v. Ward, 350
Md. 372 (1998), the State asserts: “‘Technical requirenents of

el aborate specificity once exacted under common | aw pl eadi ngs have
no proper place in this area.”” Id. at 376 (quoting United States
v. Ventresca, 380 U S. 102, 108 (1965)).

Qur inquiry with respect to probable cause thus has two
prongs. First, we nust resolve whether the affidavit adequately
identified the targeted prem ses as appellant’s residence. Second,
even if the affidavit indicated that the subject prem ses was
appel l ant’ s residence, we nust decide whether it was nonethel ess
|l egally deficient because it failed to articulate any facts
denonstrating that appellant lived at the targeted prem ses.

The Warrant C ause of the Fourth Amendnent of the United
States Constitution, applicable to the states through the
Fourteenth Amendnent, Mapp v. Ohio, 367 U S. 643, 655 (1961)
proscri bes the issuance of any warrant “but upon probabl e cause,
supported by GCath and affirmation, and particularly describing the
pl ace to be searched and the persons or things to be seized.” U S.
CONST. anend 1V. To be sure, “[a] judicially authorized warrant is
t he cornerstone of the Fourth Anendnent. . . .” Wegmann v. State,
118 Mi. App. 317, 347 (1997), aff’'d, 350 Ml. 585 (1998). “Article

26 of the Maryland Constitution is in pari materia with the Fourth
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Amendnment.” Birchead v. State, 317 Ml. 691, 700 (1989)(citations
omtted).

Accordi ngly, absent certain exceptions not applicable here,
t he police nust obtain a search warrant before conducting a search;
that warrant nust be based upon “sufficient probable cause to
justify its issuance as to each person or place naned therein.”
Ward, 350 Md. at 387 (quoting People v. Easley, 34 Cal.3d 858
(1983), aff’d on reh’g, 46 Cal.3rd 712 (1988)); see Connelly v.
State, 322 M. 719, 726 (1991). Probabl e cause is defined as a
“fair probability that contraband or evidence of a crime wll be
found in a particular place.” Illinois v. Gates, 462 U S. 213, 238
(1983); see State v. Lee, 330 Md. 320, 326 (1993); Birchead, 317
Ml. at 700.

The Supreme Court has | ong recogni zed that comobn sense nust
guide a judge who is asked to grant a warrant request. In United
States v. Ventresca, supra, 380 U S at 108, the Suprene Court
sai d:

| f the teachings of the Court’s cases are to be foll owed

and the constitutional policy served, affidavits for

search warrants . . . nust be tested and interpreted by

magi strates and courts in a commobnsense [sic] and

realistic fashion. They are nornmally drafted by

nonl awyers in the mdst and haste of a crimnal

i nvestigation. Technical requirenents of elaborate

specificity once exacted under comon | aw pl eadi ngs have

no proper place in this area. A grudgi ng or negative

attitude by review ng courts toward warrants will tend to

di scourage police officers fromsubmtting their evidence

to a judicial officer before acting.

More recently, in the semnal case of Illinois v. Gates,
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supra, 462 U S. 213, the Suprene Court reiterated that “the central
teaching of [its] decisions bearing on the probabl e-cause standard
is that it is a ‘practical, nontechnical conception.’” Id. at 231
(quoting Brinegar v. United States, 338 U S. 160, 176 (1949)).
Thus, the issuing judge is

sinply [making] a practical, commobn-sense decision

whet her, given all the circunstances set forth in the

affidavit before him including the ‘veracity’ and ‘basis

of know edge’ of persons supplying hearsay information,

there is a fair probability that contraband or evidence

of acrime wll be found in a particular place.

Gates, 462 U S. at 238.

Adhering to the preference for a practical approach, the Court
of Appeal s has advised that in

reviewing affidavits on a probabl e cause determ nati on,

“when a magi strate has found probabl e cause, the courts

should not invalidate the warrant by interpreting the

affidavit in a hypertechnical, rather than a commobnsense

[sic], manner. Although in a particular case it nay not

be easy to determ ne when an affidavit denonstrates the

exi stence of probable cause, the resolution of doubtful

or marginal cases in this area should be largely

determned by the preference to be accorded to warrants.”

Val dez v. State, 300 M. 160, 169 (1984) (quoting Ventresca, 380
U S at 109) (citations omtted).

I n determ ning whether probable cause exists, “the issuing
judge is confined to the avernents contained in the search warrant
application.” Birchead, 317 M. at 700 (citations omtted).
Mor eover, wholly conclusory statenents in a warrant application
ordinarily wll not suffice. See Gates, 462 U S. at 239 (citing

Nat hanson v. United States, 290 U S. 41 (1933) and Aguilar v.
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Texas, 378 U.S. 108 (1964)). To effectuate the preference for
warrants, however, great deference is accorded to the issuing
judge’ s determ nation. Gates, 462 U. S. at 236; see MDonald v.
State, 347 M. 452, 467 (1997), cert. denied, __  US _ , 118
S.C. 1173 (1998); Connelly, 322 Ml. at 727; Birchead, 317 Ml. at
701. Nevertheless, the issuing judge should not function as a nere
“‘rubber stanp for the police.”” Gimmyv. State, 7 Ml. App. 491

493 (1969)(quoting Aguilar, 378 U S. at 112). To the contrary,
there are limts “beyond which a magistrate may not venture in
issuing a warrant”, Gates, 462 U S. at 239, and “[d]eference to
the magistrate . . . is not boundless.” United States v. Leon, 468
U. S 897, 914 (1984). Thus, even a generous, non-technical review
of a warrant cannot be used to scuttle the protections of the
Fourth Amendnent.

As the reviewing court, our task is “‘to make a practica
common- sense deci si on whet her probabl e cause exists.”” MDonal d,
347 Md. at 467 (quoting Birchead, 317 Ml. at 701). This neans that
we nust determne if the judge who issued the search warrant had “a
substantial basis for concluding that the evidence sought woul d be
di scovered in the place described in the application and its
affidavit.” Lee, 330 Md. at 326; see Massachusetts v. Upton, 466
US 727, 728 (1984) (reiterating that “the task of a review ng
court is not to conduct a de novo determ nation of probabl e-cause,

but only to determ ne whether there is substantial evidence in the
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record supporting the magistrate’s decision to issue a warrant”);
McDonal d, 347 M. at 467; Birchead, 317 Ml. at 701; State v.
Amrer man, 84 M. App. 461, 471 (1990).

Maryl and Code (1957, 1996 Repl. Vol.), Art. 27 § 551(a) is
also relevant. It provides that a judge may i ssue a search warrant
if the supporting affidavit shows the basis for probable cause.
Further, it requires that the search warrant “describe, wth
reasonabl e particularity, . . . the grounds for such search” of a
particular premses. Art. 27 § 551(a).

In this case, it is clear that the affiant did not
specifically identify the targeted premses as appellant’s
resi dence. Using a common sense, non-technical, and generous
construction of the affidavit, however, we are satisfied that it
was reasonable to infer fromthe affidavit that appellant lived in
Apartnment 203 at 4310 Sem nole Avenue. First, the affidavit
identified that address imedi ately after appellant’s nane and date
of birth. Second, the affiant posited that “[i]t is comon for
persons who have commtted arnmed robberies to store the fruits of
their crinmes [and their weapons] in the place of their residence .

It is for this reason that Your Affiant prays that a search
and seizure warrant be issued for the above naned persons and
prem ses.” That particular statenment, when coupled wth the
address nentioned at the outset of the affidavit in conjunction
with appellant’s nane and date of birth, reasonably inplied that
the affiant sought a warrant for 4310 Sem nole Avenue because
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appel l ant resided there. 1In that way, the affidavit al so showed a
connection between appellant and the targeted address.

It is equally apparent, however, that the affidavit failed to
i nclude any facts denonstrating the basis for the affiant’ s belief
t hat appellant |lived at 4310 Sem nol e Avenue. The question we nust
answer is whether a police officer’s nere assertion as to the
suspect’s place of occupancy is, standing alone, sufficient to
permt a search of that location. In the context of these appeals,
we nust determ ne whether the warrant was supported by probable
cause even though the affidavit did not contain any factual
foundation for the officer’s conclusory assertion as to Braxton’s
pl ace of residence.

In their discussions of the probable cause issue, neither
party has provided us with any decisional |aw that elucidates the
issue that we grapple with here. In our research, we have not
uncovered any Maryl and cases directly on point, but we have found
a handful of cases from other jurisdictions that have consi dered
the issue, largely in the context of the good faith exception. W
pause to consider one of the cases at this juncture, and we shall
di scuss others in the context of good faith.

In United States v. Hove, 848 F.2d 137 (9" Cir. 1988), the
court considered the legality of a search warrant for which the
supporting affidavit failed to connect the suspect to the targeted
prem ses. The appellant, Kinberly Hove, was suspected of sending

threatening letters to her ex-husband. Id. at 138. An
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investigation led the police to 2727 DeAnza Road, the residence of
appel lant’ s father and the place where the suspect was tenporarily
living. 1d. at 139. There, a police officer observed toys in the
DeAnza yard and a car in the parking lot; the toys were identified
as those of the suspect’s child and the car was the suspect’s. 1d.
Wen the affidavit was prepared, however, the |aw enforcenent
officer’'s observations were inadvertently omtted. Id.

Al though the exact text of the affidavit is not included in
the court’s opinion, it appears that the affidavit set forth anple
facts inplicating Ms. Hove in crimnal wongdoing. Nevertheless,
the affidavit “never |inked Kinberly Hove or any suspected cri m nal
activity in any way with the 2727 DeAnza residence.” | d. The
court observed that the error went unnoticed by the prosecutor who
reviewed the affidavit and the nmagistrate who ultimately approved
the search warrant request. Id. A panel of the Ninth Grcuit,
dividing two to one, concluded that the search warrant was not

based on probabl e cause, because the affidavit “sinply lists the

DeAnza address as a location to be searched.” ld. at 140.
Moreover, “the affidavit . . . did not explain the significance or
rel evance of searching this particular location,” id. at 139, nor

did it offer any “hint as to why the police wanted to search this
residence.” 1d. at 139-40.
In reaching its decision, the court focused on the affidavit’s

failure to “link” the targeted location to Ms. Hove, and its
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failure to provide “an explanati on of why the police believed they
may find incrimnating evidence there.” 1d. at 140. The court
said: “It is critical to a showing of probable cause that the
affidavit state facts sufficient to justify a conclusion that
evidence . . . wll probably be found at the premses to be
searched.” Id.

Wile Hove is facially simlar to this case, it is also
factual ly distinguishable in a subtle but inportant respect. The
affidavit in Hove nerely recited the targeted address, while the
affidavit here recited the address and also inpliedly identified
the address as appellant’s residence. To that extent, the
affidavit here linked appellant to the subject prem ses. In
addition, the Hove affidavit omtted any explanation as to why the
police believed they would recover evidence from the subject
prem ses. In this case, the affiant asserted generally that
robbers often store fruits and instrunentalities of crinme at their
pl aces of occupancy. Wat the affidavit here did not do is explain
why the police believed the particular prem ses was appellant’s
resi dence.

What ever the differences between Hove and the case sub judice,
Hove clearly suggests to us that this case does not concern a nere
technical glitch. Mreover, in our view, this case is not governed
by those in which courts have upheld search warrants in the face of

rather conclusory assertions that fruits and instrunentalities of
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crime are ordinarily kept in a suspect’s residence or car. See,
e.g., Wward, 350 M. 372; MIlls v. State, 278 M. 262, 280
(1976) (uphol di ng search of suspect’s residence when weapon was not
found on suspect at tinme of arrest; the residence “was a probable
pl ace for secreting [weapon used in commssion of crine].”); United
States v. Anderson, 851 F.2d 727 (4'" Cir. 1988)(finding probable
cause because one could reasonably infer that such evidence would
be hidden at suspect’s hone); United States v. Jacobs, 715 F.2d
1343 (9" Cir. 1983)(holding it reasonable for nmagistrate to
conclude that articles of clothing could be found at suspect’s
residence); United States v. Steeves, 525 F.2d 33 (8" Cr.
1975) (concl udi ng that peopl e who own weapons generally keep them at
honme); United States v. Rahn, 511 F.2d 290 (10" Cir.)(finding it
reasonable to assune that individuals store their weapons at
honme), cert. denied, 423 U. S. 825 (1975). The distinction between
this case and the ones we have just nentioned cannot be overl ooked,;
the affidavits in the cases cited above provided a factual basis
showi ng how t he suspects were connected to the places that were the
obj ects of the searches.

We turn to consider the recent decision of the Court of
Appeal s in Ward, 350 Md. 372. There, the affidavit appended to the
search warrant application did not include specific information
connecting the particular itens sought to be recovered with the

pl aces to be searched. In analyzing the legality of the search

21



warrant, the Court focused on the itens sought to be seized, and
whet her the affidavit adequately connected them to the targeted
prem ses. The Court did not address the sufficiency of the link
bet ween the suspect and the places to be searched, however, because
the affiant articulated a factual basis connecting the suspect to
the places to be searched. The affiant averred: “‘The suspect Gary
Ward gave the address of 1634 Darley Ave as his hone address [when
he was questioned by the Homcide Unit]. The vehicle a 1983 A ds
Cutl ess Maryland Tag ZWHO75 is listed to M. Ward at the 1634
Darl ey Ave address.’” Ward, 350 Mi. at 375 n. 2 (enphasis added).
The affidavit also set forth a clear factual basis |inking the
suspect to a nurder. The affiant in Ward then averred: *'Your
affiant believes that probable cause exists to believe that there
is evidence relating to the crine of Murder being stored at 1634
Darl ey Ave and the 1983 A ds Cutless Maryland Tag #ZWH 075." " 1d.
It was that assertion that was the centerpiece of the dispute
regar di ng probabl e cause.

Dividing four to three, the Court upheld the search warrant.
The majority found a sufficient nexus between the murder weapon and
the places to be searched (the suspect’s residence and car) when it
considered the reasonable inferences that it believed the
magi strate was entitled to draw fromthe facts that were all eged.
ld. at 377-78. Yet even the majority conceded that it was “not a

clear cut case and, obviously, it would have been nuch nore hel pful
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had the affidavit contained nore detail.” 1d. at 389. Witing for
the majority, Judge Rodowsky expl ai ned:

It is self evident that the nurder weapon was not found
at the crine scene.

The fact that the first of the wtnesses who
t el ephoned the police would not identify thenmselves is
significant. These w tnesses knew Ward by sight and
nane. There was no information fromany caller that the
nmur derer was a person other than Wrd . . .[who] had an
arrest record that included two or nore handgun
“[v]iolations.” Al of this information permtted the
magi strate to infer that these witnesses were unwilling
to identify thensel ves because they feared Ward. The
affidavit described Ward, not in terns but in reasonable
i nference, as a person to whom a handgun and ammuni tion
are itenms of wutility and val ue. Consequently, the
magi strate could infer a reasonable probability that,
bet ween the nurder and the application for the warrant,
Ward had not di sposed of the nurder weapon .

The magi strate could further infer that the weapon
was not on Ward's person when he was brought in for
guestioning less than forty-eight hours after the nurder
: [ T]he police were still |ooking for the nurder
weapon when they applied for the warrant. Apparently
Ward was accosted when he was in or about his autonobile,
inasmuch as the police towed that autonobile to
headquarters while Ward was transported to headquarters
by ot her neans. Thus, the weapon was not in plain view
in Ward’ s aut onobil e when the police towed it.

[ T he magi strate had probabl e cause to believe that
t he murder weapon and associ ated evi dence of the crine .
: could be found in Ward's home and/or in his
aut onobi l e .
ld. at 377.
Arguably, the affidavit here did not adequately particul arize
the fruits and instrunentalities or connect them to appellant’s

resi dence. As appellant has not challenged the affidavit on that

basi s, however, that issue is not before us. |Instead, appellant
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attacks the affidavit on the ground that it only contained a “bare
bones” assertion that the subject premses was appellant’s
residence, and it failed altogether to include any facts
denonstrating why the affiant believed that appellant resided at
the targeted prem ses.

In our view, this case is also unlike those that have upheld
search warrants, notw thstanding the alleged “stal eness” of the
pr obabl e cause. See, e.g., Connelly, 322 M. 719; Peterson v.
State, 281 Md. 309 (1977), cert. denied, 435 U S. 945 (1978); State
v. Edwards, 266 Ml. 515 (1972). Relying on Edwards, the Peterson
Court determned that, wthout regard to tinme, an affidavit in
support of a warrant request may nonetheless indicate “a present
violation.” Peterson, 281 Md. at 316. Later, in Connelly, which
concerned an illegal lottery and stal eness ganbling operation, the
appel lant urged the Court to reject the application of the good
faith exception under Leon, on staleness grounds, because the
affidavit and application for search warrant were nmade in Novenber
1988, based on events that had occurred in February 1988.
Moreover, the affidavit failed to include the dates of the
observati ons.

I n anal yzi ng good faith, the Court accepted the determ nation
that the warrant was not based on probable cause. The Court
considered the staleness issue in the context of whether a

reasonably well-trained officer would have known the search was
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illegal, notw thstanding the approval of the warrant request. It
observed that there is no requirenent “that the facts alleged in
the application to establish probable cause nust result from
observations made within any particular time before the i ssuance of
the warrant.” Connelly, 322 Ml. at 731 (citing Peterson, 281 M.
at 315). D scussing both Edwards and Peterson, the Connelly Court
al so recognized that the “*passage of tinme’” is not always
di spositive, because an affidavit may set forth “‘facts indicating
activity of a protracted and continuous nature. . . .7 1ld. at 731
(quoting Peterson, 281 Ml. at 318). Thus, “the failure of the
affidavit to state the tinme of the events relied upon to show
probabl e cause is not conclusive. . . .7 Id.

In contrast to the stal eness cases, the deficiency that is of
concern here is not one that can be cured even when the affidavit
is “taken as a whole.” Peterson, 281 Ml. at 321. Furthernore, the
pertinent factors to assess stal eness, delineated in Peterson and
reiterated in Connelly, have no application here. These include
“whether the crimnal activity was regenerating, the crimnal
entrenched, and the thing to be seized, while easily transferable,
was just as easily replaced.” Connelly, 322 M. at 732.

As we see it, the affidavit in this case is akin to one that
fully describes the conmssion of a crime, but then baldly asserts
that the suspect conmtted the offense, w thout including any facts

showi ng the basis for that conclusion. See Collins v. State, 17
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Md. App. 376, 382 (1973). Manifestly, an affidavit that accuses a
suspect of a crinme wthout including the facts supporting that
assertion would not denonstrate probable cause to arrest the
suspect. Id. at 383. Simlarly, an affidavit supporting a search
warrant request mnust show sone basis for the belief that the
suspect occupies or is otherwise connected to the targeted
prem ses. This is because “probable cause nust be shown on the
basis of facts rather than nere conclusions.” WR Lafave, 2
Search and Seizure 8§ 3.2.(d), at 57 (3% ed. 1996); see Connelly,
322 Md. at 726 (stating that “the Fourth Amendnent demands a
factual showing sufficient to conprise probable cause”). Thus,
“[s]Jufficient information nust be presented to the magistrate to
allowthat official to determ ne probabl e cause; his actions cannot
be a nere ratification of the bare conclusions of others.” Gates,
462 U. S. at 239.

In construing the affidavit here, the issuing judge first had
to infer that the targeted prem ses was appellant’s residence
based on the street address on the face of the affidavit, coupled
with the general assertion that crimnals typically store fruits
and instrunmentalities of crime in their residences. Yet the
affidavit contained absolutely no clue as to why the police
bel i eved appellant |lived at the particular location identified in
the affidavit and warrant application; the affidavit failed to

provide a factual basis for the claimthat the targeted prem ses
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was the suspect’s residence. Thus, it did not guard agai nst an
unfounded intrusion into one’s sanctuary. As the State candidly
conceded at oral argunent, we may not uphold a warrant nerely
because the prem ses turned out to be the suspect’s hone. |In other
words, the ends cannot justify the neans.

Accordingly, we hold that the nmere identification in the
affidavit of appellant’s address, w thout even a single predicate
fact show ng the basis for the belief that appellant resided at
t hat address, did not establish probable cause to search that
| ocation. This is so even if there was otherw se every reason to
believe that appellant commtted the arned robbery and harbored the
fruits and instrunentalities wherever he may have lived. C. State
v. Lee, supra, 330 Md. at 327 (stating “the veracity and basis of
knowl edge of the informant clearly remain relevant to a probable
cause determnation”) (enphasis added). Wat Chief Judge Bell said
in his dissent in Ward resonates here:

[ Plrobable cause does not equate to speculation,

suspi cion, a hunch, or gut-feeling; rather, it is a test

of reasonabl e probabilities based upon the specific facts

and information set forth in the warrant . . . “[i]f

there is one bright star in the Fourth Anendnent heaven,

it is that probable cause nmust be shown on the basis of
facts rather than nmere concl usions.”

Ward, 350 Md. at 396 (Bell, J., dissenting) (quoting LaFave, supra,
8 3.2(d) at 57); see also Lee, 330 MI. at 326.
G ven the urgency that is often associated with matters such

as this one, we acknow edge that a police officer cannot always
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prepare the kind of detailed statenent that would serve as a
t ext book exanple of a nodel affidavit. But the quantum of facts
needed to show t he connecti on between the suspect and the purported
pl ace of occupancy is hardly daunting. Typically, an affidavit
i ncl udes an avernment tying the suspect to the targeted | ocation on
t he basis of surveillance, a check of utility records, verification
with a landlord, an address fromthe phone book, or the Iike.

Were we to uphold the finding of probable cause in this case,
we woul d cast a | ong shadow over the Fourth Anendnment. To affirm
the trial judge’'s finding of probable cause, we would have to
determne that so long as a street address is specified in the
affidavit as the place of residence, that makes it so. Apart from
t he advant age of hindsight, there is nothing in this affidavit that
denonstrated any basis for the belief that appellant resided at
4310 Sem nol e Avenue. Therefore, we conclude that the affidavit
did not conport with the Fourth Amendnent’s hal |l mark objective of
protecting our citizenry fromunreasonable, arbitrary, governnental
i ntrusion.

2. Does Good Faith Save This Search Warrant?

Qur conclusion that the search warrant was not supported by
probabl e cause does not end our inquiry. W nust next determ ne
whet her the tangible evidence recovered during the search was
nevert hel ess adm ssi bl e because the “executing officers acted in
objective good faith with reasonable reliance on the warrant.”

McDonald, 347 M. at 467; see Leon, 468 U S. at 919-20;
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Massachusetts v. Sheppard, 468 U.S. 981, 987-88 (1984); Connelly,
332 Md. at 729.

At the notion hearing, the State advanced a good faith claim
based on Leon, 468 U. S. 897, as an alternative ground to uphold the
search warrant. Because the trial court found probable cause,
however, it declined to consider the good faith issue. Therefore,
no evidence was ever presented below as to the matter
Surprisingly, on appeal, the State has not renewed the good faith
contention that it asserted below In State v. Lee, supra, 330 M.
320, the Court deened waived the question of the good faith
exception with respect to evidence seized pursuant to a defective
warrant, because the State did not raise the issue on appeal. Id.
at 327 n. 1. The Lee Court did not indicate whether, as in this
case, the good faith doctrine was invoked bel ow.

Even though the trial court did not reach the nerits of the
good faith claim we would be able to consider the good faith claim
if it were raised on appeal. This is because the question of good
faith is a legal one. MDonald, 347 Mil. at 470 n.10. In Connelly,
supra, 332 M. 719, the Court recognized that because the
“application of the good faith exception to the allegations of the
affidavit presents an objectively ascertainable question, it is for

the appellate court to decide whether the affidavit was sufficient
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to support the requisite belief that the warrant was valid.”® 1d.
at 735; see State v. Darden, 93 Ml. App. 373, 397, cert. denied,
328 Md. 447, and cert. denied, 508 U S. 952 (1992). Accordi ngly,
when the record does not contain a finding as to the good faith
guestion, “we are confined to the |anguage of the affidavit in
reviewi ng the applicability of the good faith exception.” Darden,
93 M. App. at 397.

Notw t hstanding the State’'s failure to renew its good faith
claim we are satisfied that, in our discretion, we nmay consider
it. Miryland Rule 8-131(a) confers discretion upon the appellate
courts to decide issues raised on appeal but not raised below It
al so seens to extend to circunstances when the parties have not
even raised the issue on appeal. The rule provides, in pertinent
part:

Odinarily, the appellate court will not decide any other

issue unless it plainly appears by the record to have

been raised in or decided by the trial court, but the

Court may decide such an issue if necessary or desirable

to guide the trial court or to avoid the expense and

del ay of anot her appeal.

There are a nunber of exanples of cases in which our appellate

courts have resol ved an appeal on the basis of a |egal issue that

was never raised by the parties.

® Witing for hinself, Chief Judge Bell, and Judge El dridge,
Judge Chasanow suggested in his dissent in McDonald that, on the
gquestion of good faith, there are circunstances when a remand to
the trial court would be appropriate for the purpose of having
that court make findings of fact as to the good faith issue.
McDonal d, 347 Md. at 478 (Chasanow, J., dissenting).
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Taub v. State, 296 Md. 439 (1983), is instructive. There, the
appel lant, a scientist, was convicted of failing to provide proper
veterinary care to six nonkeys during the course of his research
Upon review ng the convictions, the Court concluded that Maryl and’ s
animal cruelty statute did not apply to a facility conducting
medi cal research pursuant to a federal program In reaching that
concl usion, the Court acknow edged that its decision was based on
an issue that was not raised by the parties. It was, however,
di scussed at oral argunent. 1d. at 441. Relying on what was then
Mi. Rul e 813, the Court acknow edged that it occasionally decides
cases on the basis of issues “not raised previously.” Id. I t
reasoned: “Because our conclusion as to this issue is conpletely
di spositive of the case, we shall consider it.” 1d. at 442.

That an i ssue was discussed at oral argunent, even though not
rai sed by the parties on appeal, was also significant in Meyer v.
Gyro Transport Systens, Inc., 263 M. 518 (1971). There, in
resolving a question concerning attorney's fees, the Court
recogni zed that a particular |egal point had not been raised either
below or in the appellate briefs. Nevertheless, because the Court
raised the matter during oral argunent, it did “not deemit to have
been waived.” 1d. at 533.

Pope v. Board of School Comirs, 106 M. App. 578, cert.
denied, 342 M. 116 (1995), also provides authority for an

appel | ate court to consider an issue that has not been raised by
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the litigants, based on the semnal principle that an appellate
court may affirmthe trial court “if it reached the right result
for the wong reasons.” 1d. at 591; see also State v. Bell, 334
Md. 178 (1994); Robeson v. State, 285 M. 498 (1979), cert. deni ed,
444 U.S. 1021 (1980). W expressly said in Pope that an appellate
court may uphold the |ower court even by considering a ground that
the circuit court did not rely upon “or one that the parties have
not raised.” Pope, 106 Md. App. at 591.

In this case, we raised the matter of good faith at ora
argunent in regard to the robbery case; the parties wai ved argunent
as to the nurder case. Mreover, good faith was clearly raised,
t hough not decided, in the |ower court. In addition, given our
determ nation that the search warrant was not supported by probable
cause, consideration of the issue of good faith may yet result in
a conclusion that the trial court reached “the right result for the
wrong reasons.” Pope, 106 Md. App. at 591. Therefore, we shal
exercise the discretion conferred upon us by Rule 8-131(a) and
consi der the | egal question of whether the good faith exception is
appl i cabl e.

The good faith exception was first announced in 1984 in United
States v. Leon, supra, 468 U.S. 897, and the conpanion case of
Massachusetts v. Sheppard, supra, 468 U S. 981. Leon nodified the
Fourth Amendnent exclusionary rule by providing for the

adm ssibility of “evidence seized under a warrant subsequently
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determned to be invalid . . . if the executing officers acted in
obj ective good faith with reasonable reliance on [a facially valid]
warrant.” McDonal d, 347 M. at 467 (citations omtted); see
Connel Iy, 322 Md. at 721. Notw thstanding the inportance of the
exclusionary rule to Fourth Anmendnent jurisprudence, the Suprene
Court determ ned that “suppression of evidence obtained pursuant to
a warrant should be ordered only on a case-by-case basis and only
i n those unusual cases in which exclusion will further the purposes
of the exclusionary rule.” Leon, 468 U S. at 918, MDonal d, 347 M.
at 468. In Sheppard, 468 U S. at 989-90, the Court added: “[We
refuse to rule that an officer is required to disbelieve a judge
who has just advised him . . . that the warrant he possesses
aut horizes himto conduct the search he has requested.”

To be sure, Leon nade clear that there are circunstances when
excl usion of evidence renains the appropriate sanction, even if an
officer “has obtained a warrant and abided by its ternms.” Leon,
468 U.S. at 922. This is because “the officer’s reliance on the
magi strate’ s probabl e-cause determnation . . . nust be objectively
reasonable, and it is clear that in some circunstances the officer
wi || have no reasonabl e grounds for believing that the warrant was
properly issued.” |d. at 922-23 (citations and footnotes omtted).

The Leon Court recogni zed four situations when the sanction of
exclusion is an appropriate renedy. Two of them may be applicable

her e. The Suprenme Court indicated that an officer does not
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“mani fest objective good faith in relying on a warrant based on an
affidavit ‘so lacking in indicia of probable cause as to render
official belief in its existence entirely unreasonable.’”” Id. at
923 (citations omtted). Further, the Court said that executing
of ficers cannot reasonably presune that a warrant is valid if it is
“so facially deficient —i.e., in failing to particularize the
pl ace to be searched or the things to be seized . . . .7 Id.

As a corollary, we note that nere presentation of a warrant to
a judicial officer does not necessarily protect a police officer
fromcivil liability. Malley v. Briggs, 475 U S. 335 (1986)
Malley is illumnating in regard to its analysis of Leon. It is
al so instructive in understanding what is required of a police
of ficer who prepares an affidavit for a warrant.

In Mall ey, a state judge signed arrest warrants presented by
a State trooper. Id. at 338. After the grand jury failed to
return indictments, the arrestees brought suit in federal court,
all eging that the trooper violated their rights under the Fourth
and Fourteenth Anmendnents of the federal constitution when he
applied for the arrest warrants. 1d. The Suprene Court determ ned
that the objective reasonabl eness standard enunciated in Leon
applies when an officer’s request for a warrant results in an
unconstitutional arrest and a subsequent danmages action instituted
under 42 U. S.C. 8§ 1983. 1d. at 344. It reasoned that a qualified

imunity defense adequately protects “all but the plainly
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i nconpetent or those who knowingly violate the law,” id. at 341,
and it gives “anple roomfor mstaken judgnents.” 1d. at 343. On
the other hand, if “the warrant application is so lacking in
indicia of probable cause as to render official belief in its
exi stence unreasonable”, then no imunity is avail able. I d. at
344-45. The Court further explained that police officers “will not
be imune if, on an objective basis, it is obvious that no
reasonably conpetent officer would have concluded that a warrant
should issue; but if officers of reasonable conpetence could
di sagree on this issue, imunity should be recognized.” 1d. at
341.

Significantly, the Milley Court squarely rejected the
contention that so long as the officer believes that the facts
alleged in the affidavit are true, and presents the warrant
application to a judicial officer, “the act of applying for a
warrant is per se objectively reasonable,” id. at 345, thereby
shielding the officer fromliability. The Court characterized such

an argunent as an effort to “excuse [the officer’s] own default by

pointing to the greater inconpetence of the magistrate.” 1d. at
346 n.9. Recognizing that the inportant “question . . . is whether
a reasonably well-trained officer . . . would have known that his

affidavit failed to establish probable cause and that he shoul d not
have applied for the warrant,” id. at 345, the Court reasoned that

a police officer ultimately is responsible for his or her own
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actions, regardless of the error of a magistrate in approving the
warrant request. The Malley Court explained:
It is true that in an ideal system an unreasonable
request for a warrant woul d be harnmnl ess, because no judge
woul d approve it. But ours is not an ideal system and
it is possible that a magi strate, working under docket
pressures, will fail to performas a magistrate shoul d.
W find it reasonable to require the officer applying for
the warrant to mnimze this danger by exercising
reasonabl e professional judgnent.
ld. at 345-46. The Court further stated: “[A] damages renedy for
an arrest followng an objectively unreasonable request for a
warrant inposes a cost directly on the officer responsible for the
unreasonable request . . . .7 |d. at 344.
In Mnor v. State, 334 Md. 707 (1994), the Court of Appeals
relied on both Malley and Leon in its consideration of the good
faith exception. It recognized that “the question is whether a

reasonably well-trained officer would have known ‘that his

affidavit failed to establish probable cause . . . .’” 1d. at 715
(citation omtted). As the Mnor Court explained, it is not a
matter of a police officer’s “second guess[ing]” the judge. 1d.

Rat her, the officer has a duty “to withhold from presentati on an
application for a warrant that a well-trained officer would know
failed to establish probable cause.” | d. Accordi ngly,
notw t hstandi ng “aut hori zation” froma judge to conduct a search,
good faith does not apply if a “reasonably well trained officer
woul d have known that the search was illegal . . . .” Leon, 468

U S at 922 n. 23.

36



It is also noteworthy that when, as here, many officers
actually participated in the search, but not all participated in
obtai ning the warrant, the search cannot be upheld nerely because
sone of the officers who executed the warrant had no know edge of
its legal deficiencies. The objective reasonableness test is
applied only to the officers who actually procured the warrant; it
is neasured as of the tine of the warrant application. LaFave,
supra, 1 Search and Seizure §8 1.3(f), at 90. As LaFave points out,
““when the Court speaks of the good faith of the police, it is
tal ki ng about their good faith before going to the magi strate and
not about their good faith after they have received the warrant.

"7 1d. n. 115 (quoting Bradl ey, “The CGood Faith Exception” Cases:
Reasonabl e Exercise in Futility, 60 Ind. L.J. 287, 297 (1985)).
LaFave not es:

Were it otherwise, an officer or agency possessed of

facts insufficient to establish probable cause could

circunvent the Fourth Anmendnent by the sinple device of
directing or asking sone other officer or agency to nake

the arrest and search.

LaFave, 8 3.5(b) at 255-56.

Wth these principles in mnd, we turn to explore the
under gi rdi ng question of whether a reasonably well-trained officer
woul d have known that the affidavit in issue here was legally
deficient because it did not include any facts to show that the

targeted prem ses was appellant’s residence. W pause to ascertain

what is neant by the phrase “a reasonably well-trained officer.”
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In United States v. Hale, 784 F.2d. 1465, 1470 (9" Gr. 1986),
the Nnth Grcuit recognized that a reasonably well-trained officer
is required to know “wel | -established current law.” Simlarly, in
United States v. Savoca, 761 F.2d 292, 297 (6" Adr.), cert. denied,
474 U.S. 852 (1985), the Court suggested that a reasonably well -
trained officer would be aware of relevant court decisions. In
much the same way, in his dissent in Mnor, Chief Judge Bell
posited, inter alia, that such an officer is “chargeable . . . with
knowi ng what the Fourth Amendnent prohibits: both unreasonable
searches and seizures and the issuance of warrants except on
probabl e cause.” Mnor, 334 Ml. at 724 (Bell, J., dissenting). He
al so suggested that a reasonably well-trained police officer nust
know that wholly conclusory assertions in an affidavit are
insufficient to constitute probable cause. 1d. at 725. W do not
quarrel with any of these descriptions of a reasonably well-trained
police officer.

In light of these concepts, we next consider whether a
reasonably well-trained police officer would know that an affidavit
in support of a search warrant application nust contain a factual
foundation to support an assertion that the suspect occupies or is
ot herwi se connected to the targeted premses. As we noted earlier,
we have found only a few cases that discuss the question of whether
an affidavit nust show such a factual predicate. Arguably, the

| ack of decisional |aw suggests that it is elenmentary that an
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affidavit nust contain the requisite factual foundation, and
therefore only a few reported cases have considered such a
rudi mentary concept. Stated otherw se, even a rookie officer would
know that, to justify the search of a suspect’s residence, an
affidavit nmust set forth some factual basis showing that the
suspect resides at the purported residence. Conversely, the
deci sional void m ght support the view that even a well-trained
of ficer would not know that an affidavit nust include a factua
basi s denonstrating how the suspect is connected to the targeted
prem ses.

The case of United States v. Procopio, 88 F.3d 21 (1t Cr
1996), cert. denied, 117 S.Ct. 1008 (1997), is particularly hel pful
in our analysis of the issue we confront. There, three defendants
were convicted of various offenses arising out of the arned robbery
of an arnmored truck, in which $1.2 million in cash was stolen. On
appeal, two of the defendants conplained, inter alia, about the
search of one defendant’s residence at 81 Intervale Street in
Brockt on, Massachusetts, because the police had erroneously
obtained a search warrant for 79 Intervale Road. 1d. at 28. \When
the police went to the address indicated in the warrant, they
di scovered that it was incorrect. | d. As a result, a federa
agent on the scene asked another agent to prepare a new warrant
application for the correct address. 1d. |In the second affidavit,

the affiant indicated that she had talked to the agent on the
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scene, who was at the suspect’s address at 81 Intervale, and she
was advised that “the correct address for [the defendant’ s]
residence was 81 Intervale Road, Brockton, MA. rather than 79
Intervale Road as listed in the original application and warrant.”
Id. Nevertheless, the warrant application failed to include any
specific information as to the correct address, even though,
t hrough surveillance, the agent at the scene saw the suspect in an
apartnent at 81 Intervale.

The First Crcuit noted that “the only omssion was the

failure to explain how the agent —who had anple basis for the
contention — knew that ‘81 Intervale’ was ‘[the suspect’s]
address.”” |d. Because the deficiency in the Procopio affidavit

is conparable to the flaw in the affidavit here, what the First
Crcuit said is particularly pertinent:

The focus in a warrant application is usually on
whet her the suspect commtted a crime and whether
evidence of the crinme is to be found at his honme or
busi ness. That hardly nakes the address uninportant; to
invade the wong location is a serious matter. But so
long as the affidavit itself asserts a |ink between the
suspect and the address, it is easy to understand how
both the officer applying for the warrant and the
magi strate m ght overlook a lack of detail on a point
often established by the tel ephone book or the name on
t he mail box.

Procopi o, 88 F.3d at 28.
Notw t hstanding the factual om ssion, the Procopia court
concl uded that the good faith exception applied, because the defect

was “hardly blatant” and there was no suggestion of bad faith. Id.
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In reaching its conclusion, the court observed that the agent on
the scene advised that he was at the suspect’s address at 81
| nt erval e. “Thus, the affidavit included the agent’s assertion
that the address to be searched (81 Intervale) was that of the
suspect . . . as to whom probabl e cause had been shown.” Id.

The case of United States v. Brown, 832 F.2d 991 (7" Cr.
1987), cert. denied, 485 U S. 908 (1987), is also instructive
because the content of the disputed affidavit there is conparable
to the one at issue here. The defendant in Brown chall enged the
denial of his notion to suppress, conplaining that the affidavit
did not establish probable cause to search because it failed to
i ndi cate “how the police knew that the Westm nster Apartnment was
truly one of [the defendant’s] addresses.” Brown, 832 F.2d at 994.
On its face, the affidavit listed the defendant as the | essee, but
the Seventh Grcuit agreed that it was deficient because it failed
to reveal how the police knew that the defendant was the | essee of
the targeted address. 1d. at 995. The court acknow edged that if
the “affidavit had shown that this address was truly [the
defendant’ s] and had been one of his mail-drops, there of course
woul d have been probable cause.” 1d. at 994. Notw thstanding the
| ack of probable cause, however, the court concluded that the
police officers reasonably relied on the warrant. Id. at 995-96.
Thus, it held that the good faith exception applied. 1n reaching

that decision, the court considered, inter alia, that the affi davit
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i ncorporated an earlier, exhaustive affidavit that had been offered
in connection with a search warrant for a different |ocation. |Id.
at 995. Moreover, there was no evidence that the magi strate had
been purposefully msled by the police. 1d.

State v. Varnado, 675 So. 2d 268 (La. 1996), is also
not ewort hy. There, the defendant noved to suppress evidence
obt ai ned pursuant to a search warrant, because the affidavit failed
to indicate that the targeted | ocation was actually the defendant’s
resi dence. The defendant also conplained that the warrant
application did not provide a specific factual basis |linking the
residence to the itens sought in the search

The Varnado court recognized that the police had probable
cause to search the defendant’s residence. But, sounding a now
famliar chord, the court found “a critical omssion in the warrant
application,” because it failed “to identify the targeted prem ses
as the defendant’s residence.” Id. at 270. Nonethel ess, because
the exclusionary rule is intended to deter police m sconduct, not
to punish the m stakes of judges, the court concluded that, *under
the particular circunstances of this case, application of the

exclusionary rule would serve no renedial purpose.” 1d. The court

0 The Brown court al so determined that the defendant failed
to show that a well-trained officer would have known that the
search was illegal. Brown, 832 F.2d at 995. Because appell ant
di d not have an opportunity below to present evidence or devel op
the record, we shall not rely on this aspect of the Brown
deci sion for our good faith analysis.
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reasoned that “[t]he officer had no apparent purpose for omtting
the information linking the defendant to the residence ”
Id. at 271. Indeed, the court believed that another officer in the
sane position “would not have noticed the defect . . . .” Id.
Returning to Hove, 848 F.2d at 137, which we discussed earlier
in the context of probable cause, the Ninth GCrcuit declined to
apply the good faith exception. 1d. at 140. The panel mjority
was clearly troubled by the fact that the affidavit sinply listed
the address to be searched, w thout connecting it to the suspect.
Al though the investigating officer in Hove, |ike Detective Gwnn,
knew nore facts than were included in the affidavit, the court said
that “Leon does not extend . . . to allow the consideration of
facts only known to an officer and not presented to the
magi strate.” 1d. Moreover, the court reasoned that the “obviously
deficient affidavit cannot be cured by an officer’s later testinony
on his subjective intentions or know edge.” 1d. Thus, the court
agreed with appellant that “the good faith exception to the
exclusionary rule should not save the search . . . because the
affidavit was so deficient that official belief in the existence of
probabl e cause would be entirely unreasonable.” Id. at 137.
Unlike in Hove, the affidavit here connected the targeted
address and appellant, because the affidavit reasonably inplied
that the targeted prem ses was appellant’s residence. In contrast,

the deficiency in Hove involved the failure of the affidavit to
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explain the relevance of the targeted address or its connection to
the suspect. That is not the sane deficiency that concerns us.

Under the circunmstances attendant here, we are persuaded by
t hose cases applying the good faith doctrine. W explain.

In our consideration of the flaw in this affidavit, we are
m ndful that we have not found any Maryl and case that mandates the
need to include the kind of factual predicate that is mssing from
this affidavit.! Consequently, although it woul d seem el enentary
that an affidavit should contain sonme factual basis |inking the
suspect to the targeted | ocation, we cannot say that the detective
here was alerted to such a requirenent. |Indeed, the dearth of case
law on this point mght also explain why the judge who ultimately
i ssued the search warrant apparently failed to inquire about the
affidavit’s deficiency. Certainly, had the issuing judge asked the
detective about the factual basis for his assertion that appellant
resided at the targeted address, the detective could have
suppl enented his affidavit with a statenent that he obtained
appel lant’s address from his arrest record, thereby curing the
factual deficiency.

I n our good faith analysis, we also consider it significant

1 In Davis v. DiPino, 121 Md. App. 28 (en banc), cert.
granted, 350 Md. 488 (1998), the Court’s mgjority concl uded,
inter alia, that the defendant was unlawfully arrested for the
of fense of hindering a police officer, because the arrest was not
based on probable cause. In contrast to the case sub judice,
however, we | ooked to Maryl and decisional law, i.e, Cover v.
State, 297 M. 398 (1983), in determning a | ack of probable
cause. |d. at 52-57.
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that the affidavit set forth anpl e probabl e cause |inking appell ant
to the armed robbery. Further, by inference, the affidavit
identified the targeted address as appellant’s residence and, as
appel | ant concedes, there was probabl e cause to search appellant’s
resi dence, wherever it may have been. The gap essentially
concerned an internedi ate premse; the affidavit failed to include
any fact supporting the affiant’s assertion that appellant resided
at the targeted address. Yet we cannot overl ook that appellant’s
arrest record provided the detective with a valid basis to believe
that appellant resided at the prem ses in question. Thus, the
officer’s error was one of om ssion; there was no suggestion that
t he detective purposefully failed to disclose the information or
ot herwi se acted in bad faith.

To be sure, the Suprene Court has nmade clear that a police
officer is responsible for his or her own actions. Thus, a judge’'s
m stake in issuing a warrant does not necessarily excuse an
officer’s error in presenting the request for a warrant. See Davis
v. D Pino, 121 Md. App. 28, 77-78 (en banc), cert. granted, 350 M.

488 (1998).1'2 But the issuing judge's apparent failure here to

2Davis is readily distinguishable fromthis case. After
the appellant in Davis was arrested for the crine of hindering,
the State dism ssed the charges. The appellant then initiated
suit agai nst several defendants, including the police officer who
applied for the statenent of charges that cul mnated in
appellant’s arrest. Appellant alleged, inter alia, a violation
of his civil rights. Al though we concluded that there was no
probabl e cause for the appellant’s arrest, we were not presented
with a good faith issue under Leon. |In this case, even though we

(continued. . .)
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notice the factual deficiency suggests to us that the officer’s
error was “hardly blatant.” Procopio, 88 F.3d at 28. To the
contrary, it seens clear that the detective believed he was
aut horized to conduct the search pursuant to a valid warrant.
Therefore, we conclude that the officer who procured the
search warrant, and those who executed it with him acted in
obj ective good faith. Accordingly, we hold that the good faith
doctrine first enunciated in Leon governs the disposition of this
I ssue. Thus, we decline to inpose the drastic sanction of
exclusion, as that would be entirely disproportionate to any police
oversight, and would not serve the ends of justice.
3. Was the Affidavit Tainted Due to Police M srepresentation?
Appel | ant argues that the search warrant was tainted because,
in the affidavit, Detective Gwnn m srepresented the strength of
the witness's identification made during the photo array.® Wthout
that identification, Braxton contends that the affidavit 1is
insufficient to support a finding of probable cause.

Detective Gwnn averred in his affidavit that M. WIIlians

2(, .. continued)
concl ude that the search warrant was not supported by probable
cause, we are not presented with the question of whether M.
Braxton is entitled to pursue a civil claimagainst Detective
Gwnn, and we express no opinion as to that matter.

B 1n regard to the nurder case, appellant did not raise
this issue until after trial, when he submtted his notion for
new trial. Thus, with respect to Trial |, the State argues that
the taint claimis not preserved. Because we concl ude that
appellant’s conplaint has no nerit, we need not resolve the
preservation issue.
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positively identified Braxton as the robber. In actuality, M.
Wlliams said, “this is the individual. Looks very close to the
guy that robbed ne.” Confronted wth appellant’s allegation, the
court heard testinony from Detective Gwnn concerning his statenent
in the affidavit. Thereafter, the trial court determ ned that
Detective Gwnn’s characterization of the witness’s identification
did not constitute intentional or reckless disregard for the truth.
Rel yi ng upon Franks v. Delaware, 438 U.S. 154 (1978), however,
appel l ant urges that the trial court erred.

In Franks, 438 U. S. at 155-56, the Suprene Court said:

[Where the defendant makes a substantial prelimnary

show ng t hat a false st at ement know ngly and

intentionally, or with reckless disregard for the truth,

was included by the affiant in the warrant affidavit, and

if the allegedly false statenment is necessary to the

finding of probable cause, the Fourth Amendnent requires

that a hearing be held at the defendant’s request. In the

event that at that hearing the allegation of perjury or

reckl ess disregard is established by the defendant by a

preponderance of the evidence, and, with the affidavit’s

false material set to one side, the affidavit’s remaining

content is insufficient to establish probabl e cause, the

search warrant nust be voided and the fruits of the

search excluded to the sane extent as if probabl e cause

was | acking on the face of the affidavit.
The novant nust al so show, by a preponderance of the evidence, that
the affiant’s m sstatenent of fact was knowi ng, intentional, or
made with reckless disregard for the truth. Franks, 438 U S. at
155.

We review the trial court’s factual findings under a clearly

erroneous standard. See WIlson v. State, 87 M. App. 659, 668
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(1991) (holding “that the trial court was not clearly erroneous in
finding that there was no basis for the suppression of the
evi dence”) . In Jones v. State, 343 M. 448 (1996), the Court
obser ved:

When facts are in dispute, deference is paid to the trial

court, that is, its findings of fact are accepted unless

they are clearly erroneous. In making the latter

determ nation the court nust give “due regard to the

opportunity of the trial court to judge the credibility

of the w tnesses.”

Id. at 457-58 (quoting Md. Rule 8-131(c)).

We are anply satisfied that the trial court’s findings were
not clearly erroneous. In contrast to the cases that appellant
relies upon in his brief, Detective Gwnn did not admt to any
del i berate fal sehoods. See, e.g., United States v. Bennett, 905

F.2d 931, 934 (6'" Cir. 1990)(hol ding that “[b]ecause [the police

officer], by his own testinony, admtted that the statenents in his

affidavit were untrue . . . the district court’s determnation that
there were no intentionally false statenents . . . was clearly
erroneous.”). Mor eover, Judge Alpert was certainly entitled to

credit the officer’s explanation. Accordingly, we agree with the
trial judge that this dispute was largely a matter of senmantics.
The case of United States v. Waxman, 572 F. Supp. 1136
(E.D.Pa. 1983), further suggests to us that the officer’s
characterization was of no legal significance in the context of
this case. In Waxman, the court described as “positive and

certain” the identification of the suspect by two w tnesses who
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| ooked at a photo array, even though one witness stated that she
was only eighty-five percent sure and the other witness identified
t he suspect in one of the photographs but rejected two ot her photos

depicting the same man. Waxman, 572 F. Supp. at 1141. The court

observed: “Wile absolute certainty of an identification is ideal,
it is unnecessary during the investigative stage. Rat her | aw
enforcement officers nust deal with probabilities.” 1d.

1. Trial 1%

A.  Factual Summary
At approximately 1:35 a.m on April 26, 1996, Oficer
Chri st opher Bel cher discovered a body slunped over the steering
wheel of a car that had crashed into a fire hydrant on Beaunont
Avenue in Baltinmore City. The victim Mlvin Al exander, Jr.,
suffered a gunshot wound to the head and was pronounced dead at the
scene. The officer recovered the victims wallet, which had no

nmoney in it.

¥ In the nurder trial, three indictnents were consolidated
for trial. Case No. 19616504 involved a three count i ndictnent
charging the follow ng: first degree preneditated nurder
unl awf ul use of a handgun in the comm ssion of a felony or a
crinme of violence; and unl awful wearing, carrying, or
transporting a handgun in violation of Art. 27 § 36B(b). Case No.
196165049 contained a five count indictnment charging attenpted
arnmed robbery; assault with intent to rob; assault; unlawful
wearing, carrying or transporting a handgun; and unl awful use of
a handgun in the comm ssion of a felony or crinme of violence.
Case No. 196165050 contained a three count indictnment charging
attenpted arned carj acking; unlawful use of a handgun in the
comm ssion of a felony or crinme of violence; and unl awf ul
wearing, carrying, or transporting a handgun.
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WlliamPeters, a crine lab technician, testified that, during
the investigation at the scene, he recovered one .25 caliber
cartridge casing fromthe passenger side door of the vehicle, one
cartridge case from the street, and a bullet fragnent on the
street, about 70 feet behind the car. Lisette Rvera, also of the
crime |ab, processed the car and recovered two cartridge casings
fromthe passenger side floor mat. She al so processed the vehicle
for fingerprints.

The nedical examner’'s investigation indicated that M.
Al exander had been killed approximately five days before his body
was di scovered. The autopsy revealed that the victim actually
suffered four gunshot wounds: one on the right side of the head,
anot her just behind it on the |ower portion of the head, one on the
anterior of the neck, and one in the mddle of the thigh. Stephen
Radentz, MD., an expert in forensic pathol ogy, recovered three
bullets fromthe victims body during the autopsy. He testified
that the victimwas killed by one of the gunshot wounds to the
head.

Detective Gwnn testified that he executed a search warrant at
4310 Sem nole Avenue, Apt. 203, which was the residence of
Cl audette Cook, Starr Braxton, and appellant. During the search of
the front bedroom he stated that the police recovered papers with
appellant’s nane on them sone cellular phones, and sone pagers.
In addition, a .25 caliber handgun was recovered from under a

pillow on the bed. Further, the police recovered a black hol ster,

50



one magazine, a single round of ammunition, and six additiona
rounds of anmmunition.

Jack Wagster, Jr., the State’'s expert witness in firearns
identification, opined that two of the bullets discovered at the
scene of the homcide were fired fromthe .25 caliber gun recovered
from appellant’s residence.?® The court reserved ruling on
appellant’ s objection to Wagster’s testinony that the .25 cali ber
gun net the definition of a handgun under Maryland Law. See M.
Code (1957, 1996 Repl. Vol.), Art. 27 8 36(F)(b). Appellant never
moved to strike the challenged statenents before the cl ose of al
the evidence, nor did he ask the court to revisit the issue and
make a ruling.

Lorrai ne Lansey, an expert in latent fingerprint exam nations,
also testified for the State. She opined that a fingerprint lifted
fromthe exterior surface of the passenger side front door w ndow
of the vehicle in which the victi mwas shot matched the | eft index
finger of appellant. No fingerprints were discovered on the gun,
however .

Appel  ant did not present a defense case. Appellant’s counsel
noved for judgnent of acquittal as to all charges, arguing that the
State failed to prove a prima facie case of carjacking and

attenpted arnmed robbery. Defense counsel concluded by stating that

15 Wagster al so explained that the other bullets and
cartridge casings |acked sufficient mcroscopic markings to nake
a determnation as to whether they were fired fromthe sanme gun
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“as to all counts of all the indictnents | would argue the State
had failed to nmake a prima facie case as to crimnal agency.”

The court overruled the notion as to the nurder case, based on
the evidence of the fingerprint, the recovery of the handgun from
appellant’s residence, and the ballistics test. The court also
denied the notion as to the attenpted carjacking, concluding that
a reasonable jury could infer fromthe State’s evidence that the
person who killed the victimwas attenpting to take control of the
car. Neverthel ess, the judge deened the handgun charge in
connection with the attenpted carjacking charge as redundant,
because it arose fromthe sane facts as the handgun charge in the
murder case. The court granted appellant’s notion for judgnent of
acquittal in regard to attenpted arnmed robbery, assault with intent
to rob, and the handgun charges related to the robbery and
carj acki ng charges.

The jury convicted appellant of first degree nurder; unlawf ul
use of a handgun in the commssion of a felony or crinme of
vi ol ence; and wunlawful wearing, carrying, or transporting a
handgun. Braxton was found not guilty of attenpted carjacking and
second degree nurder.

In his notion for new trial, appellant renewed his chall enge
to the legality of the search warrant. As we noted earlier, he
al so conplained for the first tine that the affidavit was tainted
due to Detective Gwnn's mscharacterization of the wtness’'s

pretrial identification of appellant. In addition, appellant
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argued that the evidence was insufficient to sustain the nurder
conviction. Appellant also contended that the guilty verdict as to
first degree murder was inconsistent with the jury's finding of not
guilty as to second degree nurder. In this regard, he said:
“Second degree nurder is of course a lesser included offense of
first degree nurder. You can’t have first degree nmurder if you
don’t have second degree nurder.” The judge denied the notion.
W will include additional facts in our discussion of the

i ssues.

B. Di scussi on

1. Ddthe court err in permtting the expert to testify that
t he weapon was a hangun?

Appel l ant conplains that the trial judge inproperly allowed
Wagster, the expert firearns examner, to testify that the weapon
recovered from appellant’s residence constituted a handgun under
Maryl and law. He argues that such testinony constituted a | ega
conclusion, and thus it inproperly invaded the province of the
jury. W disagree.

The foll owm ng exchange is rel evant:

[ THE STATE]: M. Wagster, does that weapon that

you exam ned neet the definition of

a handgun that 1is set out in
Maryl and | aw.

[ APPELLANT’ S COUNSEL] : bj ect i on.
THE COURT: Overrul ed.
[ WAGSTER] : Yes sir, it does. Yes na’amit
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does.

[ THE STATE]: And how did you draw that concl usion?

[ WAGSTER] : That it was test-fired and exam ned to
be operabl e.

[ APPELLANT’ S COUNSEL] : bj ection. Mowve to strike.

THE COURT: "1l reserve ruling on that.

[ THE STATE]: Did you fire it?

[ WAGSTER] : Yes, | did.

[ THE STATE]: And did you find that it was
oper abl e?

[ WAGSTER] : Yes, | did.

[ THE STATE]: And what does the term “operable”
mean?

[ WAGSTER] : That it, in fact, fired a live

cartridge, discharged a projectile
down the barrel

At the outset, we conclude that this issue is not preserved,
because, after the court reserved ruling, appellant never asked the
court torule. See MI. Rule 4-323(a). |In Davis v. State, 189 M.
269, 274 (1947), the Court said:

[ Where a defendant objects to the adm ssion of evidence,
and the Court, instead of making a definite ruling
t hereon, admts the evidence subject to exception, the
record, to be sufficient for the basing of reversible
error thereon, nust show that the ruling was nade or
sought before the close of the case. W cannot add to
the record by assumng that the attorney for the defense
nmoved to strike out the paraphernalia in evidence before
the close of the case and the trial court thereupon rul ed
on the question.

* * %

As the Crimnal Court did not rule on the objection to
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the admssibility of the lottery paraphernalia, the
appeal fromthe judgnent nust be dism ssed.

(Gtations omtted).

Even if the issue were preserved, however, it lacks nerit. W
expl ai n.

“It is well settled that ‘the admssibility of expert
testinmony is a matter largely within the discretion of the trial
court, and its actions in admtting or excluding such testinony
will seldomconstitute a ground for reversal.’” Oken v. State, 327
Ml. 628, 659 (1992), cert. denied, 507 U S. 931 (1993) (quoting
Stebbing v. State, 229 M. 331, 350, cert. denied, 469 U S. 900
(1984)); see Sippio v. State, 350 MI. 633, 648 (1998). “[T]he
standard for the admssibility of expert evidence is whether the
finder of fact can receive appreciable help froman expert on the
subject matter.” Cook v. State, 84 M. App. 122, 138 (1990)
(citations omtted); see Sippio, 350 Ml. at 649. Nevertheless, an
expert’s opinion is inadmssible when it “encroache[s] on the
jury’s function to judge the credibility of the witnesses and wei gh
their testinmony and on the jury's function to resolve contested
facts.” Bohnert v. State, 312 Ml. 266, 279 (1988).

I n Bohnert, the Court held inadm ssible an opinion of a social
wor ker, who testified as an expert in a child sexual abuse case
that the victimwas sexually abused. 1d. at 271. Because there
was no corroborating physical evidence of the crine, the State’'s

case “hinged solely” on the testinony of the child victim |d. at
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270. Thus, the Court concluded that the expert’s testinony usurped
the jury's function to assess the credibility of the witnesses. It
reasoned: “The opinion of [the expert] that [the child] in fact
was sexual |y abused was tantanmount to a declaration by her that the
child was telling the truth and that [the defendant] was |ying.”
ld. at 278-79. Simlarly, in Cook, 84 Ml. App. 122, the officer
rendered an opinion as to each defendant’s role in a particular
or gani zati on. ld. at 135-36. Because such testinony was
tantamount to an assertion that the defendants were guilty, the
Court held that the officer’s testinony was inproperly admtted.
ld. at 137. Unlike in Bohnert or Cook, Wagster’s testinony did not
anount to a conclusion regarding the ultimate issue of appellant’s
guilt or the credibility of any witness, nmuch |less a key w tness
for the State.

Mor eover, under Maryland |law, the definition of a handgun is
conpl i cat ed. See Mangum v. State, 342 M. 392, 395-97 (1996)
(stating that to define a handgun one nust refer to several
i nterlocking subsections of the statute in which a nunber of terns
are defined by cross-references). Indeed, the topic illustrates
the proposition that “‘[t]he distinction between fact and opi ni on
is often difficult to draw.’'” Goren v. U S Fire Ins. Co., 113 M.
App. 674, 686 (1997) (quoting Joseph F. Mirphy, Jr., Maryland
Evi dence Handbook 8§ 603(B), at 330 (1993)).

In Mangum 342 Md. 392, the Court explained that the “broad
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statutory strokes” in Md. Code (1957, 1992 Repl. Vol., 1995 Cum
Supp.), Art. 27 8 36B(b) and 8§ 36F(b)-(g), “do not fully explicate
Maryl and’ s prohi bition agai nst carrying, possessi ng, or
transporting a handgun.” 1d. at 396. Further, the Court observed
that “a ‘handgun,’ as contenplated within the nmeaning of 8 36F(b)
and 8§ 36B(b), must also be a ‘firearm’” 1d. (citation omtted).
A firearm nust propel a mssile by gunpowder or another kind of
explosive. 1d. at 397. Mreover, to sustain a conviction pursuant
to Art. 27 8 36B(b), the State nust prove, at |least circum
stantially, that the handgun was operable. |Id. at 397.

O her courts that have considered simlar issues have
permtted expert testinmony much |like that which is chall enged here.
See, e.g., United States v. Buchanan, 787 F.2d 477, 483 (10'" Gir.
1986) (permtting expert to testify that certain weapons fit the
statutory descriptions of weapons required to be registered with
t he Bureau of Al cohol, Tobacco, and Firearns); United States v.
McCaul ey, 601 F.2d 336 (8" Cir. 1979)(holding that it was not an
abuse of discretion to allow expert testinony that the gun in
evi dence was a machine gun within the neaning of the registration
statute, 26 U . S.C 8§ 5861(d) (1982)). In Buchanan, 787 F.2d 477
the Tenth Circuit observed that the expert’'s testinony was
particularly helpful because “[t]he question before the jury
i nvol ved the consideration of a particular honmenade devi ce agai nst

an array of statutory definitions.” I1d. at 483. In MCauley, 601
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F.2d. 336, the Eighth Grcuit relied on F.R Ev. 704, from which M.
Rule 5-704(a) is derived, and held that the challenged opinion
testinony was “not objectionable nerely because it enbraces an
ultimate issue of fact to be decided by the trier of fact.” 1d. at
339.

Considering the conplexities of what constitutes a handgun, as
opposed to sone other type of firearm this was surely the kind of
subject matter for which an expert would be helpful to the jury.
Wagster was anply qualified as an expert; he had previously
exam ned over 1000 firearns and testified as an expert over 119
tinmes. Moreover, in his instructions to the jury, Judge Al pert
explained that the jury did not have to credit an expert’s opinion.
He said: “You should give expert testinony the weight and val ue
you believe it should have. You are not required to accept any
expert’s opinion. You should consider an expert’s opinion together
with all of the other evidence.” In view of the foregoing, we
concl ude that the court did not abuse its discretion in permtting
the expert to opine that the weapon involved here was a handgun

wi thin the neaning of Maryland | aw

2. Was Appel |l ant Prejudi ced Wien the Court Allowed the Jury to
Consi der the Attenpted Carjacki ng Charge?

At the close of evidence, appellant noved for judgnent of
acquittal as to the attenpted carjacking charge, conpl aining that

there was no proof that the assailant attenpted to take the
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victims vehicle. Although the court denied the notion, the jury
|ater acquitted appellant of the attenpted carjacking charge.
Nonet hel ess, appellant contends that the erroneous subm ssion of
the carjacking offense tainted the jury's consideration of the
ot her charges.

To support his contention that the court erred in submtting
t he carjacking charge to the jury, appellant argues that “to infer
that the gunman shot [the nurder victin] to obtain control or
possession of the car would be nere speculation.” Appellant posits
that if one takes the trial court’s rationale for denying his
motion to its logical end, a jury could consider a carjacking
charge whenever soneone is shot in a car. Al t hough appel | ant
concedes that the jury's acquittal as to the carjacking count
renders harm ess any error in submtting that charge to the jury,
he clains that the error had a prejudicial inpact on the jury’'s
decision with respect to the murder charge.

We need not resolve whether the court erred in allow ng the
jury to consider the attenpted arned carjacking charge. Even
assum ng that the court erred, it does not follow that the error
i nfected the murder conviction.

To begin with, we cannot ignore the jury's acquittal of
appel lant for attenpted carjacking. In Com v. State, 26 M. App.
511 (1975), we held that although the court erred in submtting a
particul ar robbery charge to the jury, the fact that the jury

returned a not guilty verdict as to that count protected agai nst
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any reversible error. Com, 26 Md. App. at 520-21. The Court was
unwi lling to conclude that, because the jury had inproperly
received one of fourteen robbery charges, the other thirteen
charges were automatically tainted.

Moreover, there is nothing in the record to indicate that, in
acquitting appellant of attenpted armed carjacking, the jury was
sonmehow inproperly influenced in its verdict as to the nurder
convi ction. To the contrary, the jury' s disposition of the
carjacking charge suggests that it carefully considered the
evidence and the judge's instructions as to the law. Further, the
evidence with regard to the carjacking and nurder charges was
precisely the sanme. Therefore, this is not a case in which the
jury was prejudiced by hearing evidence that it otherw se woul d not
have heard, but for the court’s decision to permt the carjacking
case to go to the jury.

Sherman v. State, 288 M. 636 (1980), on which appellant
relies, is factually inapposite. There, the judge granted a notion
for judgnent of acquittal as to three of five offenses charged in
the indictnent. ld. at 637. Nonet hel ess, the indictnent,
i ncluding the “dead counts”, was erroneously submtted to the jury,
in violation of what was then Ml. Rule 758(a). 1d. at 637-38, 642.
In contrast, the jury here did not consider a “dead count,” because
the court did not deem the <carjacking charge as dead.

Additionally, in Sherman, one of the counts erroneously submtted
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to the jury pertained to willful commngling of certain funds.
Because the defendant was eventually convicted of comm ngling ot her
funds, the court could not conclude that the jury was not
i nfluenced to convict the defendant of comm ngling. Id. In the
case sub judice, however, the charges at issue were conpletely
different, thereby assuaging any concern that they inproperly
rei nforced each ot her

Accordingly, we reject appellant’s bald assertion that the
jury’'s consideration of the attenpted arnmed carjacking charge
tainted its decision with respect to the nurder conviction.
I ndeed, if we were to adopt appellant’s argunent, it would nean
that in alnost any case culmnating in an acquittal as to sone but
not all charges, the jury is inevitably prejudiced. Wat the Court
said in People v. Gaves, 581 NW2d 229 (Mch. 1998), mrrors our
position: “W are persuaded by the view that a defendant has no
room to conplain when he is acquitted of a charge that is
inproperly submtted to a jury, as long as the defendant is
actually convicted of a charge that was properly submtted to the

jury. Such a result squares with respect for juries.” 1d. at 234.

3. Ws the Evidence Sufficient to Support the Preneditated Murder
Convi ction?

Appellant maintains that the evidence was insufficent to
convict himof first degree nurder, because the State did not show

t hat the shooting was deliberate and preneditated. He also asserts
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that the State offered no evidence as to notive, nor did the State
present any evidence as to howthe victim®“canme to be shot.” Even
if the jury could infer “intent to kill” based on the use of a
handgun ainmed at a vital part of the body, appellant vigorously
argues that this does not constitute preneditation. Rel yi ng on
several cases fromother jurisdictions, appellant states: “The fact
that the victimdied of multiple wounds cannot, by itself, support
a finding of preneditation and deliberation as contrasted with an
i mpul sive frenzy.”

The State responds that appellant’s conplaint is not preserved
for review Even if preserved, the State counters that appellant’s
claimlacks nmerit, because the nunber of shots fired at the victim
constituted adequate evidence of preneditation and deli beration.

W agree with the State that appellant has not preserved his
sufficiency chall enge, because the argunent he advances here was
not raised below See Md. Rule 8-131(a). At the close of
evi dence, appellant stated that he had a two-pronged challenge to
the murder indictnment, based on the State’s failure to nake a prim
facie case of crimnal agency and a prim facie case as to corpus
delicti. Appel lant then deferred these arguments and, when he
revisited the nmurder charge, counsel stated only generally, as to
all counts, that the State failed to nake a prima facie case
regarding crimnal agency. Appellant did not specifically address

the murder charge again until the jury rendered its verdict. At
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that tine, appellant contended that the verdicts were inconsistent,
because the jury found appellant guilty of first degree nurder but
not guilty of second degree nurder.!® Thereafter, in his notion for
a new trial, appellant renewed his contention that the verdicts
were inconsistent. He argued that the finding of guilt as to first
degree nmurder was legally inconsistent with the jury' s finding of
not guilty as to second degree nurder.'” But he did not claimthat
the evidence failed to establish preneditation and deliberation.
Even if appellant’s sufficiency claim is preserved, his

argunment is unavailing. In reviewing a challenge based on the

16 Appel | ant does not press this contention on appeal. W
note, however, that the trial court disagreed that the verdicts
were inconsistent. Nevertheless, the judge offered to clarify
the matter by asking the jury “did they find [M. Braxton] not
guilty of nmurder in the second degree because they found him
guilty of nurder in the first degree. . . .” Because appell ant
“object[ed] to posing any questions to [the jury] whatsoever,”
the court refrained fromtaking any renedi al neasures.

7 The court disagreed, reasoning as follows:

I f you are guilty of second degree nurder then
there is no preneditation.

So it's very consistent to say you are guilty of
first degree nmurder with preneditation, and then say
you are not guilty of second degree nurder, because
there is no preneditation to second degree nurder.

* * %

Vll, in all candor what we shoul d have done, you
know, and | guess the buck stops here, is to tell the
jury that if you find the defendant guilty of first
degree nurder, you don’t have to go on to second degree
mur der .

The judge added that “it wasn’t requested and | didn't do it.”
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sufficiency of the evidence, we nust ask “‘whether, after view ng
the evidence in the light nost favorable to the prosecution, any
rational trier of fact could have found the essential elenents of
the crinme beyond a reasonable doubt.”” Briggs v. State, 348 M.
470, 475 (1998) (quoting Jackson v. Virginia, 443 U S. 307, 319
(1979)). In other words, our task is to resolve whether “the
evi dence, circunstantial or otherwi se, and the inferences that can
reasonably be drawn from the evidence, would be sufficient to
convince a rational trier of fact, beyond a reasonabl e doubt, of
the guilt of the accused.” Hagez v. State, 110 MJ. App. 194, 204
(1996); see also Holland v. United States, 348 U S. 121 (1954);
Finke v. State, 56 Ml. App. 450, 467-78 (1983), cert. denied, 299
Ml. 245, and cert. denied, 469 U.S. 1043 (1984). |In acconplishing
this task, we nust not usurp the province of the trier of fact by
assessing the credibility of the w tnesses or by weighing the
evidence. Briggs, 348 M. at 475; Jones v. State, 343 M. 448, 465
(1996); McCoy v. State, 118 MI. App. 535, 537-38 (1997). Rather,
it is the jury's task to resolve conflicts in the evidence and
decide the credibility of witnesses. Albrecht v. State, 336 M.
475, 478 (1994). W defer to the factual findings of the jury,
because it is in the best position to judge the credibility of the
W tnesses. Streater v. State, 119 MI. App. 267, 275 (1998); see
al so Wggins v. State, 324 Md. 551, 565-67 (1991), cert. denied,

503 U.S. 1007 (1992).
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Appel I ant conpl ains that the evidence of four bullet wounds,
including a wound to the head, “cannot standing al one, support a
reasoned decision to kill.” This assertion is refuted by several
cases, including State v. Raines, 326 Md. 582 (1992). There, the
Court held that evidence indicating that the perpetrator fired the
pi stol at the victims head supported the trial court’s findings
that the murder was wilful, deliberate, and preneditated. Id. at
592 (citation omtted). The Raines Court reasoned that the
perpetrator’s actions in directing the shot at the driver’s head
permtted an inference that the offender “shot the gun with the
intent to kill.” 1d. at 593 (citing State v. Jenkins, 307 Ml. 501,
513-14 (1986)). The Court then reasoned: “Relying on that
inference, the trial judge could rationally find, beyond a
reasonabl e doubt, that the killing was wlful, deliberate, and
preneditated so as to render [the defendant] guilty of first degree
murder.” 1d. at 593. The case of Wlley v. State, 328 Md. 126
(1992), is also instructive. There, the Court observed “that the
del ay between firing a first and a second shot was enough tinme for
reflection and decision to justify a finding of preneditation and
deliberation.” Id. at 134 (citing Tichnell v. State, 287 M. 695,
719-20 (1980) and d adden v. State, 273 Md. 383, 387 (1980)).

In noticeable contrast to Raines, in which only one shot was
fired at the victims head, three out of the four shots fired at

M. Al exander were directed to a vital part of the body. Thus, the
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jury could easily infer preneditation and deliberation. The jury
also was entitled to consider appellant’s fingerprint on the
outside of the victims car door, and ballistic tests show ng that
the bullets recovered fromthe victinms body were fired fromthe
gun found in appellant’s bedroom

I n essence, Braxton's conplaint is that “the jury did not draw
the inferences that he wished it to draw.” Hagez, 110 Md. App. at
205. He overlooks that it is the function of the jury to decide
what inferences to draw fromproven facts. MMIllian v. State, 325
Mmd. 272, 290 (1992); Hagez, 110 Md. App. at 205. The jury was
certainly entitled to infer from the facts that “the defendant
possess[ed] the intent to kill (wlful), that the defendant [had
a] conscious know edge of that intent (deliberate), and that there
[was] tinme enough for the defendant to deliberate, i.e., tine
enough to have thought about that intent (preneditate).” WII ey,
328 Md. at 133.

V. Robbery Trial '8

8 Several indictments were consolidated for trial in the
robbery case. Case No. 196165044 contai ned five counts
pertaining to crines allegedly commtted against M. Carroll:
robbery with a deadly weapon; assault with intent to rob;
assaul t; unlawful use of a handgun in the comm ssion of a felony
or crime of violence; and unlawful wearing, carrying, or
transporting a handgun. 1In Case No. 1916165047, appell ant was
charged with having conmtted the sane of fenses agai nst M.
WIllians. Case Nos. 19165045 and 19165046 cont ai ned charges of
reckl ess endangernent of M. WIllians’s children. These charges
were dism ssed at the close of all the evidence, when appell ant
moved for judgnent of acquittal.
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A.  Factual Summary

At trial, the two victins of the arned robbery gave simlar
accounts of the occurrence. Both M. WIlliams and M. Carrol
explained that at approximately 5:00 p.m they were talking with
each other along the side of Kevin Road in Baltinore Gty. At that
tinme, while M. WIllians’s two children were waiting in his car,
the victinms were approached by two nen, each brandi shi ng weapons;
one robber had a black .38 caliber gun with a short barrel, and the
other had a chronme plated .25 caliber weapon with a brown handl e.
Both victins identified appellant at trial as the robber who
wi elded the .25 caliber handgun. In addition, M. WIIlians
testified that he had identified appellant in a pretrial photo
array. Both victins also stated that the .25 caliber gun recovered
from appellant’s hone |ooked like the gun used in the robbery.
Specifically, M. WIllians said the weapon was “the gun [of] the
person . . . who robbed nme that day.” M. Carroll identified the
gun by pointing to appellant and asserting that “it was in the hand
of this guy over here.”

After the robbers fled the scene, the victinms explained that
they flagged down O ficer Mrvin Credell. Oficer Credell
testified that the suspects were running up the street,
approxi mtely one bl ock fromwhere he was when he first spoke to
the victins. He broadcast a description of the suspects on the
police radio, and then entered his patrol vehicle to pursue the

suspects. After wunsuccessfully canvassing the area, Oficer
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Credell returned to question the victins. During this interview,
Oficer Cedell took notes regarding the descriptions of the guns.
Later that evening, he gave his notes to his supervisor, Oficer
Terry Smth, who al so prepared a report.

Oficer Smth testified about the contents of his report.
That testinmony spawned a notion for mstrial. Det ecti ve Gwnn
testified about the evidence recovered during the search of
appellant’s residence. His testinony, too, generated a mstrial
notion. We shall discuss these matters in nore detail, infra.

At the end of the State’s case, appellant noved for judgnent
of acquittal as to all charges.! The defense submtted as to the
armed robbery counts and the assault with intent to rob counts, and
the court denied the notion.

In the defense case, appellant called several witnesses. His
not her, O audette Cook, testified that she lived with appellant in
t he apartnent that was the subject of the search warrant. M. Cook
expl ained that her son often stayed at his girlfriend s house,
whi ch was | ocated around the corner. M. Cook also testified that
Lawrence Shird, a famly friend, was staying in her apartnent at
the tine of the search, and he shared the front bedroom and bed

w th appel |l ant.

19 The defense argued that the evidence was insufficient as
to the handgun charges, because the State offered no evidence
that the gun was a handgun under Maryland law. After a brief
exchange, appellant agreed to stipulate that the gun was operable
and net the definition of a handgun, pursuant to Md. Code, Art.
27 8§ 36B
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Appellant’s sister, Starr Braxton, also resided at 4310
Sem nol e Avenue, Apartnent 203. Ms. Braxton testified that
appel l ant stayed with his girlfriend many nights each week, and
only spent about two nights per week in the famly apartnent.
According to Ms. Braxton, M. Shird had been staying in appellant’s
bedroom for a few weeks prior to the police search

M. Shird testified that he stayed in appellant’s roomwhile
appellant was at his girlfriend s house. He also clained that he
had purchased the .25 caliber gun on May 2, 1996, because he “felt
as though it would be nice to have one for ny protection.”
Further, M. Shird asserted that he brought the gun to Ms. Cook’s
apartnent, put it under the pillowin appellant’s bedroom and |eft
it there. M. Shird also testified that he never showed the
handgun to appellant, nor was he aware of a tine when appell ant
saw t he gun

At the conclusion of the evidence, appellant renewed his
nmotion for judgment of acquittal. This tine, appellant submtted
on all charges except the two reckl ess endangernent counts. The
judge granted the notion as to those charges. Thereafter, the jury
convi cted appell ant of the arned robberies of M. Carroll and M.
Wl lians and the correspondi ng handgun of f enses.

Subsequently, appellant noved for a new trial, conplaining
that the trial court erred in denying the suppression notion and
that the evidence was insufficient to sustain the convictions.

Def ense counsel al so argued that Braxton was severely prejudi ced by
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Oficer Smth's testinmony, for which he clainmed a mstrial was
war r ant ed. The judge responded that he did not believe any
“harnful error” had occurred, even if “it was by [Oficer Smth’s]
blurt of an officer being shot.” Accordingly, the judge denied the
not i on.

We shall include additional facts in our discussion.

B. Discussion

1. Ddthe court err in denying the notions for mstrial?

Appel l ant conplains that the court erred in denying his two
nmotions for mstrial. These notions were spawned by testinony from
Oficer Smth and Detective Gwnn. We shall explore first the
notion that was based on the testinony of Detective Gwnn.

Appel lant’s attorney had indicated that he intended to
chall enge the detective's testinony that Braxton |ived at 4310

Sem nol e Avenue, unless the detective could “denpnstrate that he

had personal know edge that M. Braxton lived there.” The court
said: I’'mgoing to let himgo forward. |[|f you want to explore it,
explore it on cross-examnation.” The court continued:

[Als | see it, [Detective Gwnn is] testifying that [the
prem ses searched] is where M. Braxton lives. You don’t
want himto say how he | earned that, so you want the jury
to believe that he didn't really know where he I|ives.
The State, this is a question of fairness. The State has
to have, or should have the opportunity, or it could be
the other way around, you could have a w tness who can
testify as to where sone of themlives. |In other words,
sonmeone m ght believe, but basically where they live is
a matter of opinion.
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Later, Detective Gwnn testified that he sought to search 4310
Sem nol e Avenue after he obtained appellant’s address from his
arrest record. The follow ng exchange is rel evant:

[ THE STATE]: \What |ed you to 43[10] Sem nol e
Avenue, Apartnment 2037

[ APPELLANT' S COUNSEL]:  Obj ecti on.

[ THE STATE]: Wat information?

[ APPELLANT' S COUNSEL]:  Obj ecti on.

THE COURT: Overruled. Were did you get his address?
[GAWNN]: From his arrest record.

[ APPELLANT’ S COUNSEL] : bj ection, nove, nove, ask to
approach the bench.

At the bench, the follow ng discussion ensued:

[ APPELLANT’ S COUNSEL] : Move, nove for a mstrial.
THE COURT: |’mgoing to deny it. G ve caution
instruction [sic].
* * %
[ THE STATE] : | did talk to himand that’s not the
answer .

[ APPELLANT’ S COUNSEL] : Wel | Judge, | just want the
record to be nmade cl ear.

THE COURT: well --

[ APPELLANT’ S COUNSEL] : | don’t think a cautionary
instruction is adequate to cure
the prejudice in this case.

THE COURT: Okay. | under st and.

[ APPELLANT’ S COUNSEL] : | nove, | also nove to strike
t he answer.

THE COURT: kay.
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[ THE STATE]: Well can | ask it again in another way?
THE COURT: God knows what his next answer wi || be.
[ THE STATE] : Can we call himup to the bench?

THE COURT: Yes. Please approach the bench . . . . \Wen
you were asked this question before,
you said you got it out of a conputer.
There’s a big difference between saying
a conputer and saying froman arrest
record.

[GAWNN]: The arrest record canme froma conputer
pri ntout.

THE COURT: | didn’t ask you that, though
[GAWNN] :  Okay, | understand the question. Your

point, but it’s all the sanme, it’s al
one and the sane.

THE COURT: It’s not one and the sane.
[GWNN]: | take the information in the conputer.
The page canme up. | printed it. The

printout canme fromthe conputer from
his arrest record.

THE COURT: VWll see, you junped this tinme. It
came fromthe conputer, stop

[ GAVNN] : Okay.
After this exchange, the court pronptly gave the follow ng
curative instruction:

Menbers of the jury, the w tness gave an answer that
| ordered to be stricken from the record and | also
instruct you to disregard that answer.

This case is about the evidence that is produced in
this courtroom and that’s not in the evidence in this
case.

And do not, and | say this with as much enphasis as

| can, do not in any way in your final deliberations,
consider that [|ast answer. It is stricken from the
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record and | am doing nmy best to strike it from your

m nds. Do not consider that answer as to how the address

was obt ai ned.

In the presence of the jury, the State then asked Detective
Gwnn: “[What led you to 43[10] Sem nol e Avenue, Apartnent 203?”
Over objection, Detective OGwnn responded: “The address was
obtained froma conputer.”

We next recount the testinony of Oficer Smth that generated
the second mstrial notion. The prosecutor asked the officer if
his report contai ned “descriptions of guns that were used in this
of fense.” Over objection, the officer responded: “Yes ma’ am”
| nexplicably, in response to an inquiry as to where the officer
obtained that information, Oficer Smth said: “[T]he gun that’s
indicated in ny report was used to shoot a police officer that
night.” 1In fact, the gun that was used in the police shooting was
not the .25 caliber handgun all egedly used by appellant. Rather,
it was the .38 caliber weapon allegedly used by appellant’s cohort.

At an ensui ng bench conference, the prosecutor insisted that
she had “told” the officer “not to discuss” the police shooting.
The prosecutor also suggested a curative instruction, indicating
that the “defendant had nothing to do with [the police shooting].”
The prosecutor was also wlling to “stipulate” that the gun
mentioned in Oficer Smth' s report was not the gun used in the
pol i ce shooti ng. Nevert hel ess, appellant noved for a mstrial
The court overruled the notion, subject “to clarification,”

stating: “[Maybe you [the State] can ask himthe caliber of the
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gun in his report, and if it's a .25 |I'm going to grant a
mstrial.”
Thereafter, the prosecutor inquired of Oficer Smth regarding
the nunmber of guns referred to in his report. The officer
responded “one gun. One, and then an unknown caliber. Ckay, this
one is referring to a .25 caliber chrome handgun.” The testinony
pronpted anot her bench conference, at which appellant’s counse
renewed his notion for mstrial. He clainmed that the disclosure of
the shooting of a police officer (inpliedly by appellant, because
he allegedly wused the .25 <caliber gun), was “horrendously
prejudicial.” Def ense counsel also insisted that the situation
could not be renedi ed, because “the cat’s already out of the bag
and you can’t put it back in.” The judge disagreed, stating:
“There’s no cat inthe bag if it doesn’t involve this case.” After
reviewing the officer’s report, the court verified that the report
did, in fact, refer to two guns.
In the presence of the jury, Oficer Smth then corrected his
testinony by stating that a .25 caliber weapon was not involved in
the police shooting. The follow ng colloquy is relevant:
[ THE STATE]: O ficer Smth, what gun, strike that. |
want to direct your attention to your
report, back toward the bottom of the
page. Was there a .25 caliber involved in
t he police shooting?

[SMTH : No ma’am

[ APPELLANT' S COUNSEL]:  Obj ecti on.

THE COURT: Excuse ne. Overrul ed.
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[SMTH : No ma’am

[ THE STATE]: And as far as you know, was the defendant
charged with that police shooting or
i nvol ved?

[ APPELLANT’ S COUNSEL]:  Obj ecti on.

[ THE STATE] : Strike that.

Later in his testinony, Oficer Smth added that he obtained
information that one robber had a .38 caliber weapon and the ot her
w el ded a .25 caliber weapon. The prosecutor asked: “And with
regard to the guns and clothing, what information is contained in
your report?” Over appellant’s objection, the officer responded:
“The information on the clothing on the first suspect, he was
wearing bl ue sweatpants, blue and yellow jacket, and was arnmed with
a .38 caliber handgun. Second suspect with reference to cl othing,
he was wearing a gray jacket, gray sweatpants, arned with a .25
cal i ber chrone handgun.”

At anot her bench conference, the prosecutor offered to “go
further and clarify that this defendant was not involved” in the
police shooting. The witness was called to the bench, and verified
what the prosecutor said. Thereafter, the prosecutor opted not to
ask the officer any nore questions before the jury. Instead, the
State rested. W add that throughout the many di scussions at the
bench, the defense never requested a curative instruction, and none
was given.

As we have seen, one mistrial notion followed testinony from

Oficer Smth suggesting that the weapon appel |l ant used during the
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robbery was also used the sanme night in a police shooting.
Appel l ant contends that this testinony was egregi ous, because it
created the false inpression that appellant was the one who shot
the police officer. Consequently, appellant nmaintains that the
only remedy was a mstrial. The other mstrial notion resulted
fromthe testinony of Detective Gwnn, who disclosed that appell ant
had a prior arrest record. Appellant contends that this testinony,
t oo, was unduly prejudicial.

Qur task is to decide whether the trial court abused its
discretion in failing to grant the mstrial nmotions. |In Hunt v.

State, 321 M. 387, 422 (1990), cert. denied, 502 U. S. 835 (1991),

the Court said:

[ T] he declaration of a mstrial is an extraordinary act

whi ch should only be granted if necessary to serve the
ends of justice. This Court has recogni zed that granting
a notion for a mstrial lies within the discretion of the
trial judge. The trial judge, who hears the entire case
and can weigh the danger of prejudice arising from
i nproper testinony, is in the best position to determ ne
if the extraordinary renedy of a mstrial is appropriate.

W will not reverse a trial court’s denial of a notion
for mstrial wunless the defendant was so clearly
prejudiced that the denial constituted an abuse of

di scretion.

Id. at 422 (internal citations omtted); see Leak v. State, 84 M.
App. 353, 357-58 (1990) (stating that “*a trial judge shall declare
a mstrial only under extraordinary circunstances and where there
is a mani fest necessity to do so’”) (quoting, Russell v. State, 69

Mi. App. 554, 562 (1987)).

Whether a mstrial is warranted hinges upon the question of
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prejudice to the defendant. Rainville v. State, 328 M. 398, 408
(1992); State v. Hawkins, 326 M. 270, 276 (1992). Abuse of
discretion will not be found unless it is clear that there has been
“egregious prejudice’” to the defendant. Leak, 84 M. App. at 358.
As we said in Burks v. State, 96 Md. App. 173, 188, cert. deni ed,
332 Md. 381 (1993): “[T]he decision as to whether a mstrial is
called for is contingent upon the inpact of an error and not upon
the notivation behind the error.” Mreover, the remarks nust be “a
direct and contributing factor that resulted in substantial
prejudice to the defendant.” Leak, 84 MI. App. at 358.

In Guesfeird v. State, 300 M. 653 (1984), the Court
identified several factors relevant to the evaluation of the
prejudicial effect of inproper testinony. The factors include

whet her the reference to [inadm ssible evidence] was

repeated or whether it was a single, isolated statenent;

whet her the reference was solicited by counsel, or was an

i nadvertent and unresponsive statenent; whether the

witness making the reference is the principal wtness

upon whom the entire prosecution depends; whether

credibility is a crucial issue; [and] whether a great

deal of other evidence exists.

Id. at 659. Nevertheless, the GQuesfeird “factors are not excl usive
and do not thenselves conprise the test” for determ ning whether
t he defendant received a fair trial. Kosmas v. State, 316 Ml. 587,
594 (1989).

Al though the remarks at issue in CQCuesfeird concerned
references to a lie detector test, the Court in Rainville applied

the sane factors to “a different kind of inadmssible and
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prejudicial testinony.” Rainville, 328 MI. at 408; see al so Coffey
v. State, 100 Md. App. 587, 599-600 (1994) (applying the factors to
an officer’s statenments that the defendant was found guilty at an
earlier trial.) There, the testinony in issue involved a nother’s
statenment that the defendant, a boarder who was accused of sexually
abusi ng her seven year old daughter, had been “‘in jail for what he
had done’” to her nine year old son. Rainville, 328 Ml. at 407.
The Rainville Court found the nother’s remark “particularly
prejudicial because the defendant had not been convicted of any
sexual offenses . . . but was being held in jail pending trial on
t hose charges.” Id.

The disputed remarks in this case arguably concern *“other
crinmes” evidence, in that they alluded to appellant’s invol venent
in a police shooting and his prior arrest record. Case | aw
dictates that “evidence of ‘an accused's prior arrest, indictnment
or crim nal activity, not resulting in conviction’ IS
inadmssible.” dark v. State, 332 Ml. 77, 83 (1993) (quoting Hall
v. State, 32 Ml. App. 49, 57 (1976)). The rationale behind this
concept is that

this type of evidence will prejudice the jury against the

accused because of the jury’'s tendency to infer that the

accused is a “bad man” who shoul d be puni shed regardl ess

of his guilt of the charged crinme, or to infer that he

commtted the <charged crine due to a crimna

di sposi tion.

Tichnell v. State, 287 M. 695, 711 (1980)(citations omtted).

Neverthel ess, after analyzing the facts of this case in light of
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the cases we discussed above, we are satisfied that the court
neither erred nor abused its discretion in denying the notions for
m stri al

Prelimnarily, we point out that Oficer Smth was not a
particularly critical wtness. |Indeed, it is not altogether clear
why the State called himto testify. There was never any dispute
that the victins were robbed by two nen, each of whom had a gun
Oficer Cedell was the one who responded to the scene, and he had
already stated, as did the victins, that two guns were used in the
r obbery. Moreover, in his wearly testinony, Oficer Smth
acknow edged that his report referred to “guns.”

In addition, the State’'s case against appellant was quite
strong. The evidence indisputably showed that the victins were
robbed by two assailants, each wusing a gun. Both wvictins
identified Braxton at trial as the robber who welded the .25
cal i ber weapon, and M. WIlians al so selected appellant’s picture
during a photo array. Mreover, a .25 caliber weapon was seized
fromappellant’ s apartnent, and both victins identified the weapon
to the extent possible. O particular significance, despite the
confusion in Oficer Smth's testinony, the State eventually
clarified the matter; Oficer Smth acknow edged that two weapons
were involved in the robbery, and the .25 caliber weapon was not
the one involved in the police shooting. It is equally inportant
that no evidence suggested that appellant was the robber who

w el ded the .38 caliber weapon, which was the one used in the
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unrel ated police shooting. In light of all these factors, we see
no basis to conclude that Oficer Smth's confused testinony rose
to the I evel of egregious prejudice.

Wth respect to Detective Gwnn's testinony that he obtai ned
appellant’s address from his arrest record, the trial court
pronptly gave a curative instruction. Any prejudice that may have
resulted from Detective OGwnn's testinony was inmmediately
ext i ngui shed.

We reiterate that a mstrial is a “rather extreme sanction
t hat sonetines nust be resorted to when such overwhel m ng prejudice
has occurred that no other renmedy wll suffice to cure the
prejudice.” Burks, 96 MI. App. at 187. It is the trial judge who
is “in the best position to assess the relative inpact of the
[of fending statenents]. . . .~ Burks, 96 M. App. at 189.
Applying the principles that we elucidated earlier, we are
satisfied that the judge did not abuse his discretion in denying

the mstrial notions.

2. Was the evidence sufficient to support the armed robbery
convi ctions?

Appel | ant contends that the evidence adduced in Trial Il was
insufficient to sustain his arned robbery convictions. To support
this assertion, appellant relies on his challenges to the
identifications made at trial and at the photo array. Furthernore,

appel l ant argues that he produced strong evidence denonstrating
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that the gun was not his and, therefore, he could not have been the
r obber. Conversely, the State argues that the strong
identification testinony provided by both victins constituted anple
evi dence to uphold the conviction. W agree with the State.

At the outset, we note that appellant failed to posit any
grounds to support either of his notions for judgnent of acquittal.
| nstead, when the State rested, and again at the close of all the
evi dence, appellant nerely submtted as to the robbery charges.
Maryland law is well settled that this does not satisfy the
particularity requirements of Ml. Rule 4-324(a). State v. Lyles,
308 Md. 129, 134-36 (1986); Brummel v. State, 112 Ml. 426, 428-29
(1996); Garrison v. State 88 M. App. 475, 478 (1991), cert.
denied, 325 M. 249 (1992). Consequently, any conplaint that
appellant raises with respect to the sufficiency of the evidence
pertaining to the arnmed robbery charge has been wai ved.

Even if preserved, appellant’s claimhas no nerit. Robbery
has been defined as “‘the fel onious taking and carrying away of the
personal property of another, fromhis person or in his presence,
by violence or putting in fear, or, nore succinctly, as larceny
from the person, acconpanied by violence or putting in fear.’”
Ball v. State, 347 Ml. 156, 184 (1997), cert. denied, = US |
118 S. Ct. 866 (1998) (quoting West v. State, 312 M. 197, 202
(1988)) (citations omtted); see also Conyers v. State, 345 M.

525, 558 (1997); Snowden v. State, 321 M. 612, 618 (1991) (robbery
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"is a larceny from the person acconplished by either an assault
(putting in fear) or a battery (violence)"); WIllians v. State,
110 Md. App. 1, 38 (1996) (robbery is "the felonious taking and
carrying away of another's property, of any val ue whatsoever, by
violence or putting in fear"). Robbery with a deadly weapon is not
a separate substantive offense fromthe crinme of robbery. Rather,
if the State can prove that the defendant used a deadly weapon in
t he comm ssion of the robbery, then the defendant nmay be subject to
harsher penalties. M. Code (1957, 1996 Repl. Vol.), Art. 27 88
486, 488.

Maryl and courts have |ong recogni zed that an “[i]dentification
by the victimis anple evidence to sustain a conviction.” Branch
v. State, 305 Md. 117, 183 (1986) (citations omtted); see Mobl ey
and King v. State, 270 Md. 76, 89 (1973), cert. denied, 416 U S.
975 (1974); Kirby v. State, 48 Ml. App. 205, 211, cert. denied, 291
Md. 777 (1981). Therefore, we conclude that the in-court and
pretrial identifications of appellant as one of the robbers, nade
by two victins, coupled with their descriptions of the weapon, were
nore than sufficient for a rational trier of fact to determ ne,
beyond a reasonable doubt, that appellant commtted the arned

robbery of M. WIllians and M. Carroll.

JUDGVENTS AFFI RVED, COSTS TO BE PAI D
BY APPELLANT.
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