This is an appeal froma conviction in the Crcuit Court for
Frederick County for driving while under the influence of alcohol.
The appel l ant, Jerry Wayne Lawson, maintains that the trial court
erred when it did not suppress evidence that the State obtained
through an illegal stop. Before trial, Lawson filed a notion to
suppress the evidence, which the trial judge denied after a
hearing. He then pleaded not guilty and submtted his case on an

agreed statenent of facts. The court found himaguilty.

FACTS

At the suppression hearing, appellant disputed sone of the
testinmony of the arresting officer, Corporal, then Oficer, GS.
Gautney from the Frederick Police Departnent. According to
Corporal Gautney, he was patrolling in the area of John Hanson
Apartnents at about 7:45 p.m on June 22, 1994, when he drove past
appel l ant, who was sitting in a legally parked vehicle in an area
knowmn for its high drug activity. Corporal Gautney noticed
appellant’s vehicle because it displayed Wst Virginia tags.
Cor poral Gautney decided to circle around the conplex and return to
the location of the parked car and, then, if it were still there
when he returned, he would ask the driver “what business [he] had
being in John Hanson.” After circling around the conplex, he saw
that the vehicle had not noved, so he drove in behind it. As he
was doing so, he noticed that the car began to back up, so he
turned on his energency lights to “cause the vehicle to stop.”

Once the car stopped, he approached appel |l ant and asked hi m why he



was in John Hanson. Appellant replied that his vehicle had
over heated, so Corporal Gautney suggested that appellant start his
car and, when he did so, the heat gauge did not show that the car
was over heat ed. Corporal Gautney said that this contact wth
appel  ant reveal ed the odor of alcohol, so he ordered appell ant out
of the car and instructed himto performfield sobriety tests. The
test results caused Gautney to conclude that appellant was under
the influence of alcohol and led to the charge, suppression
hearing, and trial, which formthe basis of this appeal.

When appel l ant testified on his own behalf at the suppression
hearing, he disputed Corporal Gautney’s testinony. He nmaintained
that, as Corporal Gautney’s cruiser approached himfromthe rear,
he shifted his vehicle from park to drive, and then saw the
energency lights of the police vehicle in his rearview mrror and
stopped his car. Appellant nmaintained that, after approaching the
car, the officer said that he had stopped appell ant because he was
in a high crime and drug area and that he then asked appellant for
his license and registration, as well as whether he had any drugs
or weapons. \Wen Corporal Gautney asked whether he could search
the car, appellant testified that he told the officer he could
search the car if he had a search warrant. It was then that the
of ficer asked himto step out of the car. Appellant introduced a
copy of the statenent of charges prepared by the officer

i mredi ately after the arrest, which recorded that Corporal Gautney



deci ded to speak with appellant sinply because he was alone, in an
area heavy in drug traffic, and in a vehicle with out-of-state

t ags.
DISCUSSION

In reviewing the denial of a notion to suppress, we reviewthe
evidence in the light nost favorable to the prevailing party.
MM Ilian v. State, 325 M. 272, 281, 600 A 2d 430 (1992)(citations
omtted); Riddick v. State, 319 Ml. 180, 183, 511 A 2d 1239 (1990).
We al so accept the court’s findings of the disputed facts unless
clearly erroneous, by giving due regard to that court's opportunity
to assess the credibility of witnesses, and then we nake our own
constitutional appraisal as to the effect of those facts. O nel as
v. United States, 517 U S. 690, 116 S.Ct. 1657, 1662, 134 L.Ed.2d
911 (1996); McMIlian, 325 MI. at 281-82; Riddick, 319 Mi. at 183.

Ordinarily, approaching a parked vehicle to question occupants
about their identity and actions is a nere accosting and not a
sei zure. Florida v. Royer, 460 U S. 491, 497, 103 S. C. 1319,
1323, 75 L.Ed.2d 229 (1983); Evans v. State, 113 Ml. App. 347, 360,
688 A 2d 28 (1997) (citing McChan v. State, 238 M. 149, 157, 207
A.2d 632 (1965)). A seizure also does not occur when |aw
enforcenent officers attenpt to stop a suspect who fails to conply
to either a show of authority or application of physical force.

California v. Hodari D., 499 U S. 621, 626, 111 S.Ct. 1547, 1550,



113 L.Ed.2d 690 (1991); Brummell v. State, 112 M. App. 426, 685
A.2d 835 (1996). But, it is nore than a nmere accosting when the
police attenpt to detain a suspect for questioning through the use
of police power and the suspect submts. 1d., 499 U S at 626, 111
S.C. at 1551. The approach then becones a seizure and nust be
justified by a reasonable articulable suspicion that crimnal
activity is afoot. Derricott v. State, 327 M. 582, 587, 611 A 2d
592 (1992) (citing Terry v. GChio, 392 U S 1, 30, 88 S.Ct. 1868,
1884, 20 L.Ed.2d 889 (1968)). In this case, Corporal Gautney did
nore than just approach appellant’s vehicle; he activated his
flashers to stop appellant from backing up any farther and
appel l ant subm tted.

At the suppression hearing, the court found that, once
Corporal Gautney turned on his energency lights, he had “sufficient
articul able suspicion for then . . . to go up and speak to M.
Lawson.” The question for us to decide is not whether Corpora
Gautney had sufficient cause to approach a Wst Virginia autonobile
in an area known for its high crinme rate or drug dealing activity.
Rat her, we nust decide, under the circunstances of this case
whet her Corporal Gautney’s activation of his energency lights, in
conjunction with appellant’s conpliance, constituted a seizure and,
if so, whether the officer had sufficient cause to detain
appel lant. The State's position is that the officer did not seize

appel  ant when he activated his energency lights but, even if he



did seize appellant, he had sufficient articulable suspicion to
have done so.

In United States v. Mendenhal |, 446 U S. 544, 554, 100 S. Ct
1870, 1877, 64 L.Ed.2d. 497 (1980)(opinion of Stewart, J.), the
Suprenme Court set out a test to determ ne whether a person has been
sei zed, thereby triggering a Fourth Anendnent analysis of the
police action. A seizure occurs “only if, in view of all of the
ci rcunst ances surroundi ng the incident, a reasonable person would
have believed that he was not free to |leave.” Id.

In reviewng the test set out in Mendenhall, Justice Scalia,
ina 7-2 opinion, clarified that Mendenhall,

states a necessary, but not a sufficient,

condition for seizure —or nore precisely, for

sei zure ef fected t hr ough a “show  of

authority.” Mendenhall|l establishes that the

test for existence of a “show of authority” is

an objective one: not whether the citizen

perceived that he was being ordered to

restrict his novenent, but whether the

officer’s wrds and actions would have

conveyed that to a reasonabl e person.
Hodari D., 499 U S at 628, 111 S.C. at 1551. Justice Scalia
points out that, in Mchigan v. Chesternut, 486 U S. 567, 108 S.Ct.
1975, 100 L.Ed.2d 565 (1988), the Suprene Court held that a
“chase,” standing alone, did not bring the Fourth Anmendnent
protections into play, and that the conduct of the two officers in
the police cruiser, followng a suspicious pedestrian, did not

comuni cate to a reasonable person that they were attenpting to

i ntrude upon the suspect’s freedom of novenent. |In so holding, the
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Court went on to observe that

[t] he record does not reflect that the police

activated a siren or flashers; or that they

commanded respondent to halt, or displayed any

weapons; or that they operated the car in an

aggressi ve manner to bl ock respondent’s course

or otherwi se control the direction or speed of

hi s novenents.
ld., 486 U S at 575, 108 S. . at 1980 (enphasis ours).
Therefore, the Suprenme Court did not address “whether, if the
Mendenhal | test was net —if the nessage that the defendant was not
free to | eave had been conveyed —a Fourth Amendnent seizure would
have occurred.” 1d., 499 U. S. at 628, 111 S.C. at 1552.

In attenpting to answer this question in Hodari D., the
Suprene Court considered Brower v. Inyo County, 489 U S. 593, 596,
109 S. . 1378, 1381, 103 L.Ed.2d 628 (1989), in which the Suprene
Court held that no seizure, in violation of the Fourth Amendnent,
occurred when police cars with flashing |lights pursued the decedent
for twenty mles but he did not stop until fatally crashing into a
pol i ce-erected bl ockade. The Suprene Court based its holding on
the fact that the show of authority - chasing the decedent in
police cars with flashing lights - by the police did not induce a
stop. Applying the sane reasoning to Hodari D., the Suprene Court
held that “assumng that [the officer’s] pursuit in the present

case constituted a ‘show of authority’ enjoining Hodari to halt,

since Hodari did not conply with that injunction he was not seized



until he was tackled.” Hodari D., 499 U S at 629, 111 S.C. at
1552.

Hodari and Chesternut explain that in order for a person to be
seized through a “show of authority,” within the neaning of the
Fourth Amendnent, two conditions nust be satisfied. First, the | aw
enforcenment officers nmust convey that the suspect is not free to
| eave and, second, the suspect nust submt to the assertion of
authority. In this case, we find that the officer’s conduct, the
activation of the energency lights, was a show of authority that
constituted a seizure wthin the contenplation of the Fourth
Amendnent because it communi cated to a reasonabl e person that there
was an intent to intrude upon appellant’s freedom of novenent.
Few, if any, reasonable citizens, while parked, would sinply drive
away and assune that the police, in turning on the energency
fl ashers, would be conmunicating sonmething other than for themto
remain. In fact, the Maryland Code makes it unlawful for a driver
to fail to stop when a unifornmed officer signals the driver by
usi ng energency |ights. Md. Code (1977, 1992 Repl. Vol., 1997
Supp.), 821-904(b) and 827-101(h)(1) of the Trans. Art. See State
v. Walp, 672 P.2d 374 (Or. 1983)(seizure occurred at point where
of ficer activated energency |lights, even though suspect had al ready
st opped car of own accord); State v. Stroud, 634 P.2d 316 (Wash.
1981) (seizure occurred where officers sumoned occupants of parked

car with both enmergency |lights and hi gh beam headlights); State v.



| ndvi k, 382 N.W2d 623 (N.D. 1986)(stressing use of flashing red
lights as sign of seizure); State v. Langseth, 492 N.W2d 298 (N.D.
1992) (pursuit of vehicle wth flashing Iights converted encounter
into a stop).

Since we find that the first prong has been satisfied, we | ook
to Hodari D. for guidance in conpleting this analysis. |In Hodar
D., the respondent’s contention, that he had been seized when
police began to pursue him was rejected because respondent did not
yield to the show of authority. The Suprene Court stated that a
sei zure “does not renotely apply, [] to the prospect of a policenman
yelling “Stop, in the nanme of the lawl’ at a fleeing form that
continues to flee,” because there is neither “physical force to
restrain novenment” or “subm ssion to the assertion of authority.”
Hodari D., 499 U S. at 626, 111 S.Ct. at 1550-51.

Appl ying the sound reasoning of the Supreme Court to this
case, we find that appellant was seized within the contenpl ati on of
the Fourth Amendnent. The appellant in this case, upon seeing the
flashing enmergency lights of the officer’s patrol car, conplied
with the officer’s “show of authority” enjoining him to stop
Appel lant did not flee; instead, he conplied with the assertion of
authority.

Since we find that Corporal Gautney seized appellant, we nust
now det erm ne whether the stop was reasonable. Florida v. Jineno,

500 U. S. 248, 250, 111 S.C. 1801, 1803, 114 L.Ed.2d 297 (1991)



(Fourth Anendnent only proscribes unreasonable searches and
seizures). An officer can nake a forcible stop “if the officer has
reasonabl e grounds for doing so. He must be able to point to
specific and articul able facts that warrant such an intrusion to be
within the |legal parameters of the Fourth Amendnent.” Jones V.
State, 319 Md. 279, 287, 572 A .2d 169 (1990) (citing Anderson v.
State, 282 mMd. 701, 704, 387 A .2d 281 (1978)).

As the Suprenme Court has made clear, the level of suspicion
required for a stop is considerably | ess than the proof needed for
probabl e cause. Quince v. State, 319 Md. 430, 433, 572 A 2d 1086
(1990) (quoting United States v. Sokolow, 490 U.S. 1, 7, 109 S. C
1581, 1585, 104 L.Ed.2d 1 (1989)).

But the essence of all that has been witten

is that the totality of the circunstances —

the whole picture — nust be taken into

account. Based upon that whole picture the

detaining officer[] nust have a particularized

and objective basis for suspecting the

particul ar per son st opped of crim nal

activity.
United States v. Cortez, 449 U S. 411, 417-18, 101 S.Ct. 690, 66
L. Ed. 2d 621 (1981); Wedon v. State, 82 MI. App. 692, 698-99, 573
A . 2d 92 (1990).

The court below, in making its ruling, found that Corpora
Gautney had “sufficient articul able suspicion for then . . . to go
up and speak to M. Lawson.” The facts of this case do not bear

out this conclusion. Qur analysis begins and ends at the point of

constitutional seizure. The discovery of facts, subsequent to the
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stop, cannot overcone a stop that started out w thout enough to
justify a detention. Terry v. Chio, 392 US 1, 21-2, 88 S C.
1868, 1880, 20 L.Ed.2d 889 (1968) (in order to justify intrusion,
court nmust look at facts available to officer at the nonent of the
seizure to determne if seizure is reasonable under totality of
circunmstances.) Here, we find that, at the time of the stop and
the activation of the energency lights, Corporal Gautney could not
have fornulated a reasonable and particul arized suspicion that
appel  ant was engaging in crimnal activity.

The police may not randomly pull over and restrain citizens
sinmply because they happen to be in an area noted for either
frequent drug activity or a high level of crine. Certainly, the
police may have nore reason to be suspicious of those out and about
in those areas, but a citizen's nmere presence within a targeted
nei ghbor hood does not dimnish the constitutional protections of
those residing there or traveling through. It nay be conmendabl e
police activity to be suspicious of cars with out-of-state |icense
tags that are parked in a zone targeted by the police to be on the
| ookout for drug transactions, but that suspicion does not give |aw
enf or cenent officers perm ssion, under the constitutional
provisions that restrain police authority, to detain and to seize
the drivers of those autonobiles and then to gat her evidence from
t hose about whom they are suspicious. The Constitution applies

with equal force where crine is high and drug transacti ons open and
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notorious as where crine is low and drug activity apparently
nonexi stent. Brown v. Texas, 443 U.S. 47, 99 S .. 2637, 61 L. Ed. 2d
357 (1979) (bei ng in neighborhood frequented by drug users, alone,
not enough to conclude that appellant engaged in crimnal conduct).
See also United States v. Perrin, 45 F.3d 869, 873 (4'" Cir. 1995)
(treating danger ousness of nei ghbor hood as i ndependent
corroborating factor holds suspects accountable for factors outside
their control); People v. Al dridge, 674 P.2d 240, 242 (Cal. 1984)
(“A history of past crimnal activity in a locality does not
justify suspension of the constitutional rights of everyone, or
anyone, who may subsequently be in that locality.”); Goldsmth v.
State, 405 A 2d 109 (Del. 1979) (frequenting area known as an area
of crimnal activity for drugs and al cohol, al one, not sufficient
to conclude that defendant was under the influence); State v.
Larson, 611 P.2d 771 (Wash. 1980) (“[Many nenbers of our society
live, work and spend their waking hours in high crime areas, a
description that can be applied to parts of many of our cities,”
and that alone “does not automatically make those individuals
proper subjects for crimnal investigation.”); Stroud, 634 P.2d 316
(parking in high crinme area not sufficient grounds for stop).
Here, the sinple backing up of an autonobile, not in violation
of any law, but perceived by Corporal Gautney as possibly perforned

wi t hout know edge of his newy arrived position in the appellant’s
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way, did not establish justification for a stop.? Nor did the
character of the nei ghborhood, that is “high crinme” or one in which
there had been a great deal of drug activity, renove it fromthe
protections of the Constitution and the Bill of R ghts.

As a consequence, when Corporal Gautney turned on the
energency |ights, for whatever reason, and detained appellant
against his wll, in terns of the Fourth Amendnent, the officer
sei zed appellant without a particul arized and objective basis for
suspecting appellant of crimnal activity. Allowng a seizure on
t hese facts would “be perilously close to entitling a policeman ‘to
seize and search every person whom he sees on the street.’”
Ander son, 282 Md. at 707, quoting Sibron v. New York, 392 U S. 40,

64, 88 S.Ct. 1889, 1903, 20 L.Ed.2d 917 (1968). 1In this case, the

result was an illegal seizure; any fruits of that seizure should
have been suppressed. It was error for the court below not to have
done so.

JUDGMENT REVERSED; CASE
REMANDED TO THE Cl RCU T COURT
FOR FREDERI CK COUNTY FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH TH'S OPINION. COSTS TO
BE PAI D BY FREDERI CK COUNTY.

! Corporal Gautney’s purpose, as he testified, may, indeed, have been only to prevent
appellant from continuing to back up, but the effect was the same as saying to appellant that he was
not free to leave. The officer’s intent is irrelevant to our assessment of Fourth Amendment
implications of seizures. See Mendenhall, 446 U.S. at 554, n.6, 100 S.Ct. at 1877, n.6, and 3 W.
LaFave, Search and Seizure, 89.2(h), p. 407 (2d ed. 1987 and Supp. 1995).

12



REPORTED

IN THE COURT OF SPECI AL APPEALS

OF NMARYLAND

No. 1143

Septenber Term 1997

JERRY WAYNE LAWSON

STATE OF MARYLAND

Davi s
Sonner,
Cetty, Janmes S.
(retired, specially
assi gned)

JJ.

Opi ni on by Sonner, J.




Filed: April 3, 1998

14



HEADNOTE: Jerry Wayne Lawson v. State of Maryl and
No. 1143, Septenber Term 1997

ARREST — STOP — Activation of energency flashers constitutes a
“show of authority” by |aw enforcenent officers conveying an intent
to intrude upon a suspect’'s freedom of novenent. Once suspect
submts to assertion of authority, suspect is seized within the
contenplation of the Fourth Amendnent and officer mnust have
reasonabl e articul able suspicion to justify the stop. Subsequent
observations, including the discovery of contraband, cannot repair
a detention nmade w thout reasonable articul able suspicion.

Presence of suspect in high crine area or area of intense drug
activity with out-of-state license tags is insufficient to justify
detention. Constitution applies with equal force in areas where
crime is high and drug transactions open and notorious as where
crime is low and drug activity apparently nonexistent.



