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Brian Lanont Sowel|l and Terrell Roshsay Pinkney, appellants,
were convicted by a jury in the Crcuit Court for Prince George’s
County. Sowel | was convicted and sentenced as follows: (1) arned
robbery - twenty years, (2) robbery - nerged, (3) use of a handgun
- fifteen years, consecutive to the arned robbery conviction, (4)
use of a handgun - fifteen years, consecutive to the arnmed robbery
conviction and, (5) first degree assault - ten years consecutive
to all other convictions. Pinkney was convicted and sentenced as
follows: (1) arned robbery - twenty years, with all but ten years
suspended, (2) robbery - nerged into the arnmed robbery conviction,
(3) use of a handgun - twenty years, with all but fifteen years
suspended, consecutive to the arned robbery conviction, (4) false
i nprisonnent - nerged into the first degree assault conviction, (5)
use of a handgun - fifteen years, consecutive to the arnmed robbery
conviction, and (6) first degree assault - fifteen years, wth al
but five years suspended, consecutive to the arned robbery
convi ction.

Bot h appell ants ask the follow ng questions in this appeal:

| . Did the trial court err in admtting
irrelevant and prejudicial evidence and
in permtting inproper argunent?

1. Did the trial court err in refusing to
permt proper inpeachnment of a key State
W t ness?

I11. Did the trial court err in refusing to
permt tinely cross-exam nation of a key
State witness or in the alternative

denying a notion for a mstrial?

In addition, Pinkney al so asks:



IV. Dd the trial court err in overruling
[ hi s] objection to the question, “Wy do
you call him*‘Mnster?”

V. D d t he court err in al | owi ng

i nadm ssi ble hearsay through Detective
Jernigan with regard to clothes worn by

[ hin?
Al so, Sowel | asks:
VI. Was the evidence sufficient to sustain

t he convictions?

FACTS

Delisa Hol mes, the office manager of Recycling |ncorporated,
received a telephone call from Sowell, who was enployed by
Recycling, inquiring about the payroll. She told himthat it would
be paid in cash, and would be ready after twelve noon. Sowel |
pi cked up his pay at 12:30 p. m

Three nmen entered the business approxi mately one hour |ater.
One man approached anot her person, Brian Fow er, and brandi shed a
gun. A second man pointed a gun at Holnmes’s head and demanded
cash. She gave him $14, 600.

Pi nkney was identified by WIlliam Gigsby, who wrked at a
busi ness next door to Recycling Incorporated. He testified that he
saw three bl ack nen wal king toward the recycling conpany and, in a
few m nutes, saw them | eaving the establishnment, and ”jog straight
across in front of ne.” He identified Pinkney as one of the three

men he had seen.



- 3 -

Ant hony WIlianms, who knew both Sowel| and Pi nkney, testified
t hat approxi mately a week before the of fenses, Sowell had told him
about a plan to rob the recycling conpany. He stated that Sowel |
was very insistent and persistent about robbing the place.

The day after the robbery, WIlians talked to both Sowell and
Pinkney. WIlianms recounted that Sowell “said it was easy, just as
he had planned.” WIllianms also testified that Sowel|l said, *Snoot,
Lucky [Sewel I], Monster [Pinkney] and anot her guy” were invol ved.
WIllians stated that Pinkney also confirnmed that he, Snoot and
“anot her guy” went in the conpany while Qiver “Lucky” Sewell was
the driver. At the time WIlians spoke to appellants, they both

had a “lot” of noney.

Both appellants first ask, “Did the trial court err in
admtting irrelevant and prejudicial evidence and in permtting
i nproper argunent?” They argue that it was error for the tria
court to permt Wllians to testify that after the robbery, while
attenpting to flee, Snoot “ran over a police officer,” and was shot
by a police officer. They also claimthat it was error to allow
the State, in closing argunment, to anplify the prejudice “by the
unnecessary highlighting of the police assault.”

Sowell’s attorney, during his opening statenent, first

nmentioned that Snmoot was shot while attenpting to flee, that Snpot
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escaped, was treated at a hospital, and then arrested for his
participation in the events. Subsequently, WIllians was allowed to
testify that Pinkney told him what had happened to Snpot when
WIllians saw Sowel | and Pinkney a few hours after the robbery.

The adm ssibility of evidence, including rulings on its
rel evance, are left to the sound discretion of the trial court and,
absent a showi ng of abuse of that discretion, will not be disturbed
on appeal. Wite v. State, 324 Md. 626, 637 (1991). Trial courts
must decide whether the evidence is relevant and whether the
probative value of the evidence outweighs any unfair prejudice.
Moore v. State, 84 M. App. 165, 172, cert. denied, 321 M. 385
(1990).

In the case before us, the evidence established the sequence
of events. It was adm ssible to show participation in the robbery
by establishing know edge of what happened to anot her partici pant.
There was no evidence that either Sowell or Pinkney were invol ved
in Snoot’s actions or the shooting. No prejudice has been shown.

During cl osing argunent, the prosecutor argued, in accordance
with the testinmony of WIllians, that counsel had been selective in
his opening statenent as to what he had told the jury. The
prosecut or observed that counsel had not informed the jury that
Snoot “had run over a police officer.” The prosecutor asserted
that this was because both counsel were “trying to frane this case

in a certain way that benefits their clients.” The perm ssible
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scope of closing argunent is a matter left to the sound discretion
of the trial court, the exercise of which will not constitute
reversible error unless clearly abused. Hunt v. State, 321 M.
387, 435 (1990), cert. denied, 502 U S 835 (1991), citing Booth v.
State, 306 Md. 172, 210-11 (1986), vacated in part, 482 U S. 496
(1987).

Mor eover, when Sowel|l’s counsel objected to the prosecutor’s
argunment, no request for further relief was made. The issue has
been wai ved. See Harriston v. State, 68 M. App. 230, cert
deni ed, 307 Md. 597 (1986). Pinkney s counsel did not object. He
wai ved any claimof error as well. See Gsburn v. State, 301 M.
250 (1984).

Even if the issue had been properly preserved, there was no
error or abuse in allowi ng the argunent. The purpose of eliciting
evi dence of Snoot’s confrontation wth the police was not to
establish the quilt of appellants, either directly or by
associ ation. The prosecutor was sinply using the incident to show
that |awers, during closing argunents, selectively recall the

facts to benefit their side of the case.

Appel l ants next ask, “Did the trial court err in refusing to
permt proper inpeachnment of a key State witness [Oiver *“Lucky”

Sewel [']?”
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Prior to trial, the prosecutor infornmed the trial court of
“Lucky” Sewel|l’s prior convictions, which were assault and battery
and destruction of property. The prosecutor noted that those
convictions arose frominitial charges of burglary and robbery and
that there had been a guilty plea. Pinkney’'s counsel argued that
he should be allowed to inpeach “Lucky” with his prior bad acts,
not just the convictions. Sowell|l adopted that argunent. The court
deferred ruling. Wen the State called “Lucky” Sewell, both
appel l ants noted for the record their request to inpeach himwth
“Lucky’s” prior bad acts. The court said nothing. Nei t her
appel | ant sought to inpeach “Lucky” with any prior bad acts during
Cross-exam nati on.

To preserve an objection to the exclusion of evidence, there
must be a proffer of the substance and the relevance of the
excluded testinony. There was no proffer of what the contents of
any excluded testinony would have been. There is nothing to
i ndi cate what the prior bad acts were. The issue is not properly

preserved. See Bruce v. State, 328 M. 594 (1992).

Appel l ants al so contend, “The trial court erred in refusing to
permt tinmely cross-exam nation of a key State witness or in the

alternative denying a notion for a mstrial.”
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The State’s exam nation of WIllianms continued until al nost
5:00 p.m on the afternoon of Thursday, April 17, 1997. \When it
concl uded, there was a bench conference. The court stated that it
did not wish to truncate anyone’'s exam nation, but that it had
prom sed the jury that it would be out by 5:00 p.m Pi nkney’ s
counsel objected to postponing the cross-exam nation of WIIlians,
but Sowel|l’s counsel stated that they could recess after the cross-
exam nation by Pinkney's counsel. The court wanted either to have
all the parties conclude the exam nation of the wtness, or to
recess. Pinkney' s counsel insisted that he wanted to cross-exam ne
WIlliams before taking a recess, but said that he would be “as
qui ck as possible.” The court responded that it did not want to
rush anyone.

When the court inquired of the jurors if they could stay, one
juror responded that she had to attend an evening class. The court
t hen decided to adjourn the proceedi ngs, and excused the jury over
t he weekend. Pinkney’'s attorney noved for a mstrial, asserting:

What’ s happened is this, the jury has now gone
home listening to the State’s version of this
man’s testinony wthout that great engine
designed to get at the truth or John Henry
W gnore cross-exam nation. | understand the
woman going to school. | agree with you,
there’s not nuch you can do about that. I
mean, that’s a choice you, the gatekeeper, has
[sic] to make. But | think you have to nake
choices in order to ensure that M. Pinkney
receives a fair trial. | think based upon

what has happened, we have a nmanifest
necessity to declare a mstrial.
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Sowell joined in the argunment, noting that the State’'s

exam nation had been “painfully slow.” The court heard argunents,

and ruled that there was no mani fest necessity for a mstrial, and

t hat counsel woul d have the opportunity to cross-exam ne on Monday.

The court was correct. A trial judge has broad discretion in

the conduct of a trial, including the declaration of a mstrial.

Burral v. State, 118 M. App. 288 (1997). The granting of a

mstrial is within the court’s discretion, which wll not be

di sturbed unless the defendant is so prejudiced that its denial is

tantanmount to an abuse of discretion. Barrios v. State, 118 M.
App. 384 (1997).

Here, no prejudice was shown. The record reflects that, after

t he weekend break, both defense counsel cross-exam ned and re-

cross-examned WIllianms as nuch as they w shed. In fact, the

cross-exam nation, arguably, was nore firmy inpressed in the

jury’s mnd during deliberation.

Y

Appel l ant  Pinkney contends, “The trial court erred in
overruling [his] objection to the question, ‘Wiy do you call him
Monster.'”

Sewel|l was repeatedly asked by the State why Pinkney was
referred to as “Monster.” Over repeated objections, the State

elicited the answer, “Because he’s crazy. He's a bad person.” The



- 9 -

court ruled, “I amgoing to strike ‘bad person.”” It instructed
the jury to ignore the concl usion. Pi nkney, however, insists that
the comment that he was crazy was extrenely prejudicial, arguing
that the court should have sustained his objections to the
questions regarding why his nicknane was “Mnster” in the first
pl ace. He asserts that any response as to why he was called
“Monster” was prejudicial because it nmade him ook like a “bad
person.”

Assum ng, arguendo, that the issue is properly preserved, we
perceive no error. A court has broad discretion in deciding what
evi dence i s adm ssi bl e. See Burral, supra. Sewell clained that
his actions, after he becane aware of the fact that a robbery had
just occurred, were notivated by his fear of Pinkney, based on
Sewel | 's comment that Pinkney was a lunatic. Sewell was asked why
he call ed Pinkney “Mnster.” Qher persons called Pinkney by that
nane because they believed he was crazy. Sewell was explaining his
reasons for fearing Pinkney.

Under the circunstances, we perceive neither error nor abuse

of discretion.

Vv

Pi nkney also contends, “The court erred in allowng
i nadm ssi bl e hearsay through Detective Jernigan with regard to

cl othes worn by Pinkney.” He asserts that the court erred in
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permtting Detective Jernigan to testify that M. Lucas, a
mai nt enance worker at the apartnent conplex, had identified a shirt
and coat that Lucas had clainmed belonged to Pinkney. Pi nkney
acknow edges that Jernigan’s testinony was cumul ative of Lucas’s
testi nony.

It was also cumulative to other evidence concerning what
Pi nkney was wearing at the tinme of the robbery, including the shirt
itself, which was recovered from Sewell’s car, and identified by
Sewel | as the shirt Pinkney was wearing. Jernigan testified that
he renoved the jacket from Pinkney at the tinme of the arrest.

Er roneous admi ssion of cunul ative evidence is harnm ess error. See

Dorsey v. State, 276 Ml. 638, 652-53 (1976).

\

Appel | ant Sowel | posits that the evidence adduced at trial,
particularly that of Anthony WIlianms, showed that he was
intricately involved in the preparation and counseling of the
crimes rendering him an accessory before the fact, but that a
critical elenment could not be inferred nor was shown directly from
the evidence to render hima principal in the second degree, Vviz,
presence at the scene of the crine. The State nmakes a | abored
attenpt to bring appellant Sowel |’ s participation within the anbit
of principal by characterizing his presence as constructive. The

Court of Appeals has observed that
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[ p] resence (or absence) at the scene of the
crime thus appears to be the key factor which
at comon |law distinguished an accessory
before the fact froma principal in the second
degree. This presence could be constructive,
as noted by Bl ackstone. Perkins states at
660, “A person is regarded as constructively
present, within the rules relating to parties
in crimnal cases, whenever he is cooperating
with the perpetrator and ‘is so situated as to
be able to aid him with a view knowmn to the
other, to insure success in the acconplishnment
of the common purpose[.]’”

State v. WIllianson, 282 M. 100, 105 (1978)(enphasis added;
citation omtted).

Hi storically, the distinction between an accessory before the
fact and a principal in the second degree is that the latter is
physically available to lend aid and assistance to the primary
actors should his help be needed, whether it be as a | ookout or to
be available to assist in the capacity of a principal in the first
degree. WAARTON S CRMNAL LAaw 8§ 110 (12th ed.) defines an accessory
before the fact as

[one who] procures, counsels, or comuands
another to commit a felony for himbut is not
hi msel f present, actually or constructively,
when the felony is commtted. |[|f such person
were present actually or constructively at the
comm ssion of the crime, he would be a
princi pal and not an accessory.
ld. at 237 (footnotes omtted).

The Court of Appeals, in State v. Ward, 284 M. 189, 191

(1978), opined:

Maryl and is one of the few, if not the only
State, which has retained this doctrine [of
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accessoryship applicable to felonies] in
virtually the sane formas it existed at the
time of WIliam Blackstone in the 18th
Century, and it represents the |law of Maryl and
at the present tine.

The Court further observed in Ward that England and every
American jurisdiction except Maryland had abolished or nodified the
doctrine by legislative act, although apparently no jurisdiction
has done so by judicial decision absent any type of |egislative
basis. 1d. at 191, n.3

In Lon Alec Lewis v. State, 285 Md. 705 (1979), the Court of
Appeals was asked to dispense with the requirenent that the
principal be both convicted and sentenced, thereby establishing the
comm ssion of the crine by the primary actors, before the accessory
before the fact could be put to trial. The Court of Appeals

deci ded:

On the other hand, we agree with the
State that we shoul d now change the technica
common | aw procedural rule mandating that an
accessory cannot be tried before the principal
is sentenced. The fact that this rule becane
part of the law of Maryland in 1776 does not
precl ude such change. Recently in Pope v.
State, 284 M. 309, 334, (1979), we assuned
that msprision of felony was a common | aw
crime and that it Dbecane part of this
[S]tate’s law in 1776, but we held that it no
| onger exists in Maryland, stating “that the
common law is subject to change.” 284 M. at
341. As it is often said, “the common law is
not static but adopts itself to changing
conditions and increasing knowl edge.” Latz v.
Latz a/k/a Schafer, 10 M. App. 720, 731
(1971), quoting Maryland to use of Waver v.
O Brien, 140 F. Supp. 306, 311 (D. Md. 1956).



ld. at 714-15.

Hol ding that the “technical procedural rules acconpanying the
common | aw doctrine of accessoryship are illogical and ‘shield
accessories from puni shnent notw t hst andi ng overwhel m ng evi dence
of their crimnal assistance,’” the Court observed that “these
procedural rules were probably devised by 14th and 15th Century
English courts as a neans of alleviating the harshness of the death
penalty in all felony cases, but today they frequently operate ‘to
thwart justice and reduce judicial efficiency.’”” 1d. at 715.

More to the point, the Court of Appeals, in Watson v. State,
208 Md. 210, 218 (1955), had opi ned:

This distinguishing of the accessory
before the fact fromthe principal is a pure
technicality. It has no existence either in
natural reason or the ordinary doctrines of
the law. For in natural reason the procurer
of acrinme is not chargeable differently from
the doer; and a famliar rule of the conmmon
law is that what one does through another’s
agency is regarded as done by hinself. Even

t he common | aw of crines nakes no di stinction
in the punishnent between a principal and an

accessory, — the offence of each being a
felony, of which the penalty was originally
deat h. Likewse in norals, there are

ci rcunst ances wherein we attach nore blane to
the accessory before the fact than to his
princi pal .
(Quoting 1 Bishop, Crimnal Law, 9th Ed., sec. 673.)
Admttedly, the discussion in Lewi s devol ved upon a procedural

requirenent, different in character fromthe substantive issue of

t he degree of participation required to render one a principal
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Nevert hel ess, the excerpt from Watson graphically denonstrates —
and there are probably endl ess exanples in support thereof —that
the procurer or solicitor is the crimnal agent who bears greater
culpability than the primary actors because it is he who has
pl anted the seed or, by his planning and preparation, put in notion
the crimnal adventure which, but for the accessory’s invol venent,
m ght not have gone forward.

The State, in this case, as did the State in Lon Al ec Lew s,
faced with the task of overcomng the comon |aw distinction
bet ween principals and accessories before the fact, argues:

In light of the illusory nature of the
distinction and its detrinental inpact on the
adm nistration of justice, this Court should
now rej ect any distinction between principals
in the second degree and accessories before
the fact. . . . To permt him to escape
l[iability based on a technicality that has no
basis for continuing to exist cannot be
cont enpl at ed.

In support of its plea that the distinction between
accessories and principals is archaic and should be ended, the
State summari zes the testinony of Wllianms inits brief before this
Court to denonstrate Sowell’s indispensable conplicity wthout
which it is unlikely the robbery would have been so flaw essly
execut ed:

Anthony WIllianms testified that Sowell,
prior to the robbery, attenpted to get
Wllians to participate in the robbery.
WIllians detailed that, about a week before

t he robbery, Sowell told him he knew where
t hey coul d get sonme easy noney and that Sowel |
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had it *“all planned out.” Sowel | told
Wllians that the target was the recycling
conpany, that the conpany paid its enpl oyees
in cash, and that he knew how to get in and
out quickly. As the week progressed, Sowell
becanme “nore insistent and persistent about
robbing the Recycling Center.” WIIlians
testified that Sowell had a “map of the
Recycling Center with stick people resenbling
the . . . workers at the Recycling Center,
where they would be at and who should we grab,
and stuff like that.” Sowel |l told WIIlians
that a lady at a receptioni st desk behind the
glass would have envel opes containing cash
w th names on the envel opes. Sowell said that
they should grab her. Sowel | said that,
because the owner’s son woul d be present, the
victims would probably not resist nuch for
fear of getting the son shot. Sowel | added
that the owner probably would be the only one
with a gun.

Wllians said that Sowell told himthis
three or four tines. On the evening before
t he robbery, Pinkney and sone others were al so
present. Sowell had the map spread out on top
of a greenish Honda. Pinkney was explaining
where the people should be standing and what
t hey should be doing, such as “who should go
in, who should grab who and who shoul d stand

at the door.” Sowell was describing where the
i ndi vi dual s should be and who would give the
nmost resi stance. Sowel|l said the robbery

should occur around 11:30 to 12:30. Sowel |
said that, while the robbery was occurring, he
was going to be out on his route and that he
woul d neet them back at Tuley [sic] Street
after the robbery to split up the noney.

he was essentially the masterm nd

in

pl anning the crimnal episode, the testinony of WIIlians indicates

Sowel |

detected or associated with the crinme by his co-workers:

deli berately absented hinself fromthe scene to avoi d being
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[ APPELLANT SOWELL’ S
COUNSEL] : Now, one of t he
statenents, | think you
said Brian Sowel| said he
was going to work that
day, right?

THE W TNESS: Yes.

[ APPELLANT SOWELL’ S
COUNSEL]: So Brian Sowell said he
was going to go to work
that day, and when the
robbery was commtted be
out on his route, right?

THE W TNESS: Yes.
[ APPELLANT SOWELL’ S
COUNSEL]: So you are sure you heard
Brian Sowel| say that?

THE W TNESS: Yes.

THE W TNESS: He said he was going to go out
on his route so it wouldn't
| ook Iike he had anything to do
with it, and that he woul d neet
t hem back around Tool ey Street
right after everyt hi ng
happened, and then they would
split the noney up
Thus, the record affirmatively establishes the absence of the
“key factor” requisite to a conviction of Sowell as a principal —
actual or constructive presence at the scene of the crine so
situated as to be able to I end aid, assistance, counsel, or confort
“to insure success in the acconplishnent of the commobn purpose.”
WIlianmson, 282 M. at 105. Sowel | s participation ended as he

del i berately disassociated hinself from the crinme scene and the
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commssion of the crinme wuntil after the robbery had been
consummat ed when the proceeds woul d be divi ded.

Citing the Court’s decision in Pope, 284 M. 341-42, Judge
El dri dge, speaking for the Court of Appeals, in Lews, 285 M. at
715, discussed how a change in the comon law may be legally
ef f ect uat ed:

[ The cormon | aw] nmay be changed by | egislative
act as Art. 5 of the Declaration of Rights
expressly provides. . . . It may also be
changed by judicial decision. . . . e
asserted in Ass'n of Taxi Oprs. v. Yellow Cab
Co., 198 M. 181, 204 (1951): “We have
frequently held that it is our duty to
determ ne the common law as it exists in this
State. . . .” The doctrine of stare decisis
does not preclude the exercise of this duty.
We declared in Wiite v. King, 244 Ml. 348, 354
(1966): “The doctrine of stare decisis,
inportant as it is, is not to be construed as
preventing us fromchanging a rule of law if
we are convinced that the rule has becone
unsound in the circunstances of nodern life.”
Accord, Hearst Corp. v. St. Dep't of A & T.,
269 Md. 625, 643-44 (1973).

As previously nentioned, appellant Sowell’s involvenent in the
robbery was anything but passive or incidental. | ndeed, the
participation of Sowell in relation to that of the principal actors
presents a conpelling argunent in favor of dispensing with the
di stinction between accessories before the fact and principals.

There is, of course, a mgjor legal hurdle regarding the
State’'s request. The argunent, in Lews, to change the rule
mandati ng that an accessory cannot be tried before the principal is

sentenced, was presented to the Maryland Court of Appeals, the
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State court of last resort authorized to set policy. It may well
be that that Court would be favorably di sposed to dispense with the
distinction between accessories and principals, particularly
principals in the second degree. Until and unless the Court of
Appeal s effectuates such a change, we hold that the evidence before
the jury neither directly nor inferentially permtted a finding
that Sowel|l was constructively or actually present at the scene of
the crime. Therefore, he could have been convicted only of being
an accessory before the fact, rather than a principal in the second
degree. Accordingly, we nust reverse the judgnents of conviction

of appell ant Sowel | .

JUDGMVENTS OF THE CI RCUI T COURT
FOR PRI NCE CGEORGE' S COUNTY
REVERSED AS TO APPELLANT
SONELL.

JUDGVENTS AS TO APPELLANT
Pl NKNEY AFFI RVED

COSTS TO BE PAI D ONE HALF BY
APPELLANT PI NKNEY AND ONE HALF
BY PRI NCE GEORGE' S COUNTY.



