HEADNOTE: C ayton Brown, a mnor, et al. v. Frank Derner, et al.
No. 1009, Septenber term 1997

LEAD PAI NT - -

First, a plaintiff nust present adm ssible evidence to permt
ajury toinfer that a landl ord knew or had reason to know (1)
that there was deteriorated paint on the prem ses, and (2)
that the deteriorated paint contained | ead. The standard is
“know’ or “reason to know,” which, while it requires sonething
| ess than actual know edge of the dangerous condition,
requi res some actual know edge specific to the prem ses from
whi ch knowl edge of the deteriorated |lead paint could be
i nferred. Second, assumng that the landlord knew or had
reason to know that there was deteriorated | ead paint on the
premses, a plaintiff nmust present adm ssi bl e evidence to show
that the landlord realized or should have realized that the
condition constituted a risk, i.e., that deteriorated |ead
paint is hazardous (general know edge). The evidence of
speci fic know edge rel evant to particular prem ses and of the
general know edge that |ead paint is hazardous may be direct
or circunstantial.
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The m nor appellants, Cayton and Crystal Brown, by their
not her and next friend, Janet Brown, filed suit against Frank and
Harol d Dernmer t/a HF&S Partnership, appellees, seeking danages
for | ead paint poisoning based on negligence. On appeal,
appel l ants chall enge an order of the Crcuit Court for Baltinore
City granting appellees’ notion for summary judgnent. Finding no
error, we affirm

FACTUAL BACKGROUND

Clayton and Crystal Brown (born 01/22/84), periodically
resided at the house |located at 4112 Hayward Avenue (the
prem ses).! 1n 1985, the mnor appellants were di agnosed with
el evated bl ood-l1ead levels -- Crystal was diagnosed in July and
Clayton in Septenber. Both m nor appellants required treatnent
for this condition.

The house | ocated at 4112 Hayward Avenue was approxi mately
seventy-five (75) years old, and there was evidence that, in the
time period 1983-85, it contained paint in a deteriorated
condition.?2 Christopher Brown rented the house from appell ees,

Frank and Harold Derner,® trading as HF&S Partnership. At the

Janet and Christopher Brown are the parents of appellants.
After the parents separated in 1983, Janet Brown, and |ater the
mnors, lived at another |ocation. According to nedical records, in
1984 and 1985, the mnor appellants spent weekends at the prem ses
with their father.

At her deposition on August 7, 1992, Janet Brown testified
that there was chipping, peeling, and flaking paint in the |iving
room Kkitchen, bedroons, bathroons, stairways, and on the exterior
of the house.

SHarol d Dermer is the father of Frank Derner.



ti me appell ees purchased the house in July, 1981, M. Brown was
an exi sting tenant who, in exchange for reduced rent, conpleted
many of the necessary repairs. Appellees are electricians and
pl unbers by trade. They purchased their first rental property in
1968 and owned eight rental properties in 1986.

In 1986, the Baltinore City Health Departnent (BCHD) issued
a violation notice to appellees regarding the presence of
deteriorated | ead paint on the prem ses. The BCHD notice to
renove the | ead paint was issued on 1/17/86 and expired on
1/ 23/ 86. Appell ees conpleted the necessary repairs by 4/ 10/ 86.

PROCEDURAL HI STORY

On Decenber 1, 1994, appellants filed their initial
conplaint inthe Grcuit Court for Baltinore Cty. Appellees
filed a notion to dismss, which was granted. Follow ng a
reconsi deration hearing on June 7, 1995, appellants were granted
| eave to anend their conplaint. On June 22, 1995, appellants
filed an anmended conpl ai nt sounding in four counts of negligence.
Appel l ees filed an answer on July 14, 1995, and the parties then
engaged in discovery. On Cctober 9, 1996, appellees filed a
nmotion for summary judgnment. Appellants responded to the notion
for summary judgment on Cctober 25 and, after deposing Frank
Derner, filed a supplenental response on Novenber 15. Appell ees
Wi thdrew their notion for summary judgnent but, on February 21,

1997, filed another notion for sunmary judgnent. On April 9,



1997, the trial court held a hearing on the notion and, on May
20, 1997, entered an order granting appellees’ notion. The basis
of the ruling was that there was no evidence fromwhich a jury
could infer that appell ees had know edge of the presence of |ead
paint on the prem ses prior to service of the 1/17/86 notice upon
appel l ees. This appeal foll owed.
QUESTI ON PRESENTED
Appel l ants present the foll ow ng question for our review,

slightly rephrased by us for clarity:

Do factual issues exist which denonstrate

t hat appel |l ees knew or had reason to know of

hazardous | ead paint on the prem ses prior to

appel l ants sustaining injuries fromthat

condi tion?

STANDARD OF REVI EW
Summary judgnent is proper if “there is no genuine dispute

as to any material fact and that the party in whose favor
judgnent is entered is entitled to judgnent as a matter of law”
Maryl and Rul e 2-501(e). “In determ ning whether a party is
entitled to judgnent under this rule, the court nust viewthe

facts, including all inferences, in the light nost favorable to

t he opposing party.” Brown v. \Weeler, 109 Md. App. 710, 717

(1996) (quoting Baltinore Gas & Electric Co. v. Lane, 338 Mi. 34,

43 (1995)). The trial court decides issues of |aw and does not

resol ve disputed issues of fact. DeBusk v. Johns Hopkins

Hospital, 105 Md. App. 96, 102 (1995). Upon review of sunmary
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judgnent matters, an appellate court determ nes whether the trial
court was legally correct. 1d.
DI SCUSSI ON

On appeal, appellants contend that the trial court erred in
granting appellees’ notion for summary judgnent. Specifically,
they contend that factual issues exist fromwhich a jury could
reasonably infer that appell ees had know edge of deteriorated
| ead paint on the prem ses, and that the condition posed a
hazard. Appellees contend that, prior to the BCHD notice, they
(1) had no know edge of the hazard of |ead-based paint, (2) were
unaware that fl aking and chi pping paint in ol der houses could
pose a danger to children, (3) had never before received a | ead
paint violation notice or had a |lead paint suit filed agai nst
them and (4) were unaware that the prem ses at 4112 Hayward
Avenue contained lead paint in a deteriorated condition. W
agree with the trial court and, consequently, affirmthe judgnent
entered by it.

Cenerally, a plaintiff in a |ead paint poisoning case nust
present adm ssible evidence that, if believed by a fact finder,
woul d prove that the landlord (1) had actual know edge or reason
to know of chipping, peeling, or flaking | ead paint on the
prem ses, (2) realized or should have realized that such a
condi ti on was hazardous, and (3) upon being given a reasonable

opportunity to correct the condition, failed to do so. Richw nd



Joint Venture 4 v. Brunson, 335 Md. 661, 673-76 (1994);

Bart hol onee v. Casey, 103 M. App. 34, 53 (1994). Thus,

“[ k] now edge of a hazard . . .requires general know edge that
deteriorated | ead paint is dangerous and specific know edge t hat
| ead- based paint existed on the premses in question and that it

was in a deteriorated condition.” Brown v. \Weeler, 109 M. App.

710, 718 (1996) (enphasi s added).

As indicated by R chw nd, section 358 of the Restatenent
(Second) of Torts is instructive on the issue now before us.* In
pertinent part, this section provides as foll ows:

(1) Alessor of |land who conceals or fails to
disclose to his | essee any condition, whether
natural or artificial, which involves
unr easonabl e ri sk of physical harmto persons
on the land, is subject to liability to the
| essee and others upon the land with the
consent of the |l essee or his sublessee for
physi cal harm caused by the condition after
the | essee has taken possession, if

(a) the | essee does not know or have
reason to know of the condition or the risk
i nvol ved, and

(b) the lessor knows or has reason to
know of the condition, and realizes or should
realize the risk involved, and has reason to
expect that the | essee will not discover the
condition or realize the risk (enphasis
added) .

In this case, there is sufficient evidence fromwhich a jury

could infer that |ead paint existed on the premses in 1984-85 —

“Section 358 is entitled “Undisclosed Dangerous Conditions
Known to Lessor.”
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when appel |l ants’ exposure to |l ead occurred. There is evidence
that no paint was added to the prem ses between January, 1984 and
January, 1986. The presence of |ead paint was confirned by the
BCHD notice in January, 1986, and consequently, a jury could
infer that | ead paint existed on the prem ses in 1984-85.

Simlarly, there is sufficient evidence fromwhich a jury
could infer that deteriorated paint existed on the premses in
1984-85 and that appellees had know edge or reason to know of
that condition prior to January, 1986. Janet Brown testified in
her deposition that she conpl ai ned about the peeling paint to
appel |l ees one nonth prior to giving birth to the m nor
appellants. In addition, Frank Dermer testified that between
1981 and 1986 he periodically inspected the prem ses and nade any
necessary repairs. Frank Dernmer also testified that, three to
four nonths before the violation notice was issued, he entered
the premses to repair a faucet. Consequently, a jury could
infer that appell ees knew or had reason to know of the presence
of deteriorated paint.

There is no evidence, however, to show that appellees knew
or had reason to know that the deteriorated paint contained | ead.
First, there is no direct evidence that appell ees had know edge
of the presence of |ead. Appellant nust, therefore, rely on
circunstantial evidence as the basis fromwhich to infer

know edge or reason to know. The only evidence in that regard is



t hat appel | ees knew that the building on the prem ses was
approximately 75 years old. This evidence, standing alone, is
insufficient. For this reason, we hold that appellants failed to
nmeet the Restatenent test, as adopted by the Court of Appeals in
Ri chwi nd, and affirmthe judgnent of the trial court.

Appel l ants rely on evidence® that know edge of the hazard
presented by | ead paint was so w despread by the 1980s t hat
appel l ants shoul d be charged with knowl edge (1) of the existence
of lead paint on the premses and (2) of its potential danger.
Appel lants point to the “cautionary note” sounded in Brown, 109

Ml. App. at 721° and argue that appellees are sufficiently

*Appel lants rely on “timeline” information consisting of
newspaper articles, |ocal governnent regul ations, case |law, and an
article on the history of lead paint in the United States.

'n Brown, we stated:

Before ending this discussion, we sound a
cautionary note with respect to the limts of
this holding. . . . If alandlord or property
manager has notice of the existence of a
specific defect or hazard on particular
prem ses, the requirenent to show general
know edge of the danger created by the defect,
even if inconplete, my be net by evidence of
know edge generally possessed by persons of
ordinary intelligence. Even though there is
no duty to acquire know edge under the “reason
to know standard, under certain circunstances
persons may not close their eyes to know edge
general ly known and avail abl e. For exanpl e,
if a landlord had sufficient notice of a
structural defect in specific prem ses, such
as a hole in a floor, a landlord s denial of
know edge of the hazard presented by that
defect to a child who mght fall through the
hol e woul d not be sufficient to prevent a jury
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sophi sticated to charge themw th such know edge. Appell ants,
however, confuse “reason to know with “should know and fail to
appreciate the limted applicability of the “cautionary note.”
According to Restatenent (Second) Torts 8§ 358, a plaintiff,
in order to prevail, must first neet a “reason to know test.
Under the “reason to know' prong, a plaintiff nust set forth
facts that establish that the |andlord knew or had reason to know
that (1) there was deteriorated paint on the suspect prem ses,
and (2) that the deteriorated paint contained | ead. Restatenent

8 358(1)(b) (“knows or has reason to know of the condition”)

(enphasi s added). The fact that a defendant is a |landlord or
engages in a certain trade is not enough to neet the reason to
know st andard absent sone evidence that, by virtue of those
facts, the defendant has certain know edge sufficient to support
an inference of know edge of the condition.

Once the “reason to know' hurdle with respect to the
condition is nmet, then a plaintiff nust present adm ssible
evi dence to show that a defendant realized or should have

realized the risks created by the condition. Restatenent

questi on. Addi tionally, | andl ords and
property managers frequently may have actua
knowl edge that is superior to other persons
and they, thereby, wll be held to have
“reason to know of a hazard which, when
conbined with knowedge of a defect on
particular premses, wll <create a jury
guesti on.



8358(1)(b) (“realizes or should realize the risk”) (enphasis

added). A plaintiff my not rely on the “should realize”
standard, which applies to awareness of the risk inherent in the
hazardous condition, until evidence is presented establishing the
exi stence of the hazardous condition and know edge or reason to
know of the condition by the | andl ord.

In other words, first, a plaintiff nust present adm ssible
evidence to permt a jury to infer that a | andl ord knew or had
reason to know (1) that there was deteriorated paint on the
prem ses, and (2) that the deteriorated paint contained |ead.

The standard is “know or “reason to know,” which, while it
requires sonething |less than actual know edge of the dangerous
condition, requires sone actual know edge from whi ch know edge of
the deteriorated | ead paint could be inferred (know edge
specific to the prem ses). Second, assum ng that the |landlord
knew or had reason to know that there was deteriorated | ead paint
on the prem ses, a plaintiff nust present adm ssible evidence to
show that the landlord realized or should have realized that the
condition constituted a risk, i.e., that deteriorated | ead paint
i s hazardous (general knowl edge). The evidence of specific

know edge relevant to particular prem ses and of the general

know edge that |ead paint is hazardous may be direct or
circunstanti al .

In this case, the question of whether there is evidence of



know edge by appel |l ees of the presence of |ead paint on the
prem ses is part of the “condition,” and is subject to the know
or reason to know standard. There is no evidence fromwhich a
jury could infer know edge that the paint in the house contai ned
| ead.’

Appel l ants rai se a secondary issue, nanely, whether
appel l ees, after receiving the violation notice in January 1986,
failed to abate the | ead paint hazard within a reasonable tine.
The notice to renove the | ead paint was issued on 1/17/86 and
expired on 1/23/86. Appellees conpleted the necessary repairs by
4/ 10/ 86. On appeal, as an alternative argunent, appellants claim
that the m nor appellants were exposed to | ead paint on the
prem ses between 1/23/86 and 4/10/86. Thus, appellants’ argue,
the failure of appellees to abate the hazardous condition within
a reasonable tinme caused the mnor appellants to suffer injuries.

There is insufficient evidence in the record to support this
all egation. Appellants’ reliance on the note made at the
Kennedy- Kri eger Institute on January 29, 1986, is unfounded.

This note nerely indicates that the m nor appellants were pl aced
in acab to go to the subject prem ses at 4112 Hayward Avenue.

| ndeed, contrary to appellants’ assertion, the note indicates

Assum ng such evi dence were present, we express no opinion as
to whether the “tineline” information is admssible and, if it is,
whether it would be sufficient to create a jury question as to
general know edge, i.e., whether appellees should have realized
that deteriorated | ead paint is hazardous.
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that Janet Brown stated that she and the children “remain with
her in a one room apartnment at 2005 McCul |l ogh Street, 21217.”
Assuming the adm ssibility of this note, it is legally
insufficient to permt a jury to infer that appellants were
exposed to |l ead paint on the prem ses between 1/23/86 and

4/ 10/ 86.

Subsequent to oral argunent but prior to the issuance of
this opinion, appellees filed a notion to suppl enent/correct the
record. In that notion, appellees noved (1) to substitute
“cl eaner” copies of BCHD records for the illegible copies
contained in the record extract and (2) to bring to this Court’s
attention certain pages fromthe deposition of appellant’s
not her, Janet Brown. Appellees assert that the deposition
testinony confirnms that appellants resided at 2005 MCul | ogh
Street after appellees received a violation notice from BCHD and
prior to abatenment. W deny appellees’ notion because a | egible
copy of the BCHD records is contained in the record and the
referenced pages fromthe deposition transcript were not part of

the record bel ow.
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For the aforenentioned reasons, based on the record bel ow,

we affirmthe judgnment of the trial court.

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANTS.
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