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Appellant, Eric Lewis Cark, pled guilty in the Grcuit Court
for Queen Anne's County (Sause, Jr., J.) to possession of cocaine
with the intent to distribute and wearing, carrying, or
transporting a handgun. On 13 April 1994, the court sentenced
appellant to a total of seventeen years of inprisonnent.

On 21 March 1996, appellant, while incarcerated and serving
his above sentences, filed a mtion wth the circuit court
requesting permssion to participate in a drug treatnment program
pursuant to Section 8-507(a), M. Code, Health-General Article
(HG) (1994 Repl. Vol., 1996 Supp.). The ~circuit court
characterized appellant's notion as a request to nodify his
sentence. Because the nodification request was filed after the 90
day tinme limt set forth in Maryland Rule 4-345, the circuit court
di sm ssed the notion on 29 March 1996 for |ack of jurisdiction.

Appel | ant appeals the circuit court's dism ssal of his notion
arguing that the circuit court erred when it refused to exercise
its discretion and review his notion. W find no reversible error
by the circuit court.?

Maryl and Rul e 4-345 governs nodification of a sentence and

provides in pertinent part:

1 W note that the State initially argues in its brief that
this case should be dism ssed under Valentine v. State, 305 M. 108

(1985). If appellant had argued that his sentence was illegal, we
woul d agree with the State. Appellant, however, contends that his
sentence was legal, but desires permssion to enter a drug

treatment program Accordingly, we shall address appellant's
conpl ai nt.



(b) Modification or Reduction -- Time for. -- The court
has revisory power and control over a sentence upon a
motion filed wthin 90 days after its inposition
Thereafter, the court has revisory power and control over
the sentences in case of fraud, mstake, or irregularity,
or as provided in section (d) of this Rule [relating to
non- support cases]. The court may not increase a
sentence after the sentence has been inposed, except that
it may correct an evident mstake in the announcenent of
a sentence if the correction is nade on the record before
the defendant |eaves the courtroom following the
sent enci ng proceedi ng.

Section 8-507 governs commtnent for drug treatnent and provides in
pertinent part:

(a) In general. -- If a court finds in a crimnal case
t hat a defendant has an al cohol or drug dependency the
court may commt the defendant as a condition of rel ease,
after conviction, or at any other tinme the defendant
voluntarily agrees to treatnent to the Departnent [of
Heal th and Mental Hygiene] for inpatient, residential, or
outpatient treatnent. (Enphasis added).

Appel | ant argues that the enphasi zed | anguage in Section 8-507
means that any tinme an inmate voluntarily agrees to treatnent, a
court may nodify an inmate's sentence and commt himto a drug
treatment program Accordingly, appellant argues that the tine
limt set forth in Maryland Rul e 4-345(b) governing nodification of
sentences does not apply to a request for commtnent to a drug
treatnment programunder H G 8 8-507. W disagree. In addressing
appellant's argunent, we nust review the history of Maryland's
drug, and to a |l esser extent Maryland's al cohol, treatnent |aws.

The object of statutory construction is to discern and
effectuate the intention of the Legislature when it drafted and
enacted the statute. Baltinore v. Cassidy, 338 Md. 88, 93 (1995).

Gving the words their ordinary and comon neaning in |ight of the



full context in which they appear, and "in light of external

mani festations of intent or general purpose avail abl e through ot her

evi dence, normally wll result in the discovery of the
Legislature's intent." Harris v. State, 331 M. 137, 146 (1993)
(sone internal quotations and citations omtted). A bill's title,

anendnents that occur as it passed through the Legislature, and its
relationship to earlier and subsequent |egislation, may al so shed
light on the legislative purpose or goal. Harris, 331 Ml. at 146.
Wth these guiding principles in mnd, we now turn to the process
of statutory construction.

In 1966, the Maryland Ceneral Assenbly enacted the State's
first drug treatnent statute. Codified in Maryland Code (1957
1967 Repl. Vol.), Art. 27, Section 306B, it provided:

Not wi t hst andi ng the provision of this subheading, a
court after conviction may suspend the sentencing of any
narcotic addict found guilty of violating the provisions
of this subheading and commt to any appropriate
institution, hospital or any other facility in the State
for the treatnment of narcotic addicts. The addict shal
remain in the institution or hospital until the director
of the facility determnes that he is nedically eligible
to be released in the comunity to an authorized
aftercare program |If the released addict reverts to the
use of narcotic drugs, this shall constitute a violation
of his terns of release, and he shall be returned to the
facility, where he was originally admtted or shall serve
the remainder of his termin the appropriate penal or
correctional institution, at the court's discretion.

The Legislature substantially revised this law in 1969. The new
statute created Article 43B, titled "Conprehensive Drug Abuse

Control and Rehabilitation Act." The statute expressly applied to



addi cts who are not accused of crines, as well as addicts convicted
of crimes. Article 43B, Section 1(c)(1970 Cum Supp.). To that
end, the statute divided those seeking commtnent into:
"Comm tment of persons not charged with or convicted of crine"
(Section 9), "Commtnent of persons upon conviction of crinme"
(Section 12) and "Commtnent of inmates of penal or correctional
institutions" (Section 13). Article 43B, Sections 9, 12, and 13
(1970 Cum Supp.).

In 1982, the Legislature revised the Maryl and Code and creat ed
the Health-General Article. Article 43B was repealed and
transferred to Title 9 of the new Health-Ceneral Article. Title 9
was titled "M suse of Drugs" and one of its stated purposes was
"[t]o hel p each drug abuser, whether or not the drug abuser is
accused or convicted of a crine." HG 8§ 9-102(b)(2)(ii) (1982
Repl . Vol .). Title 9 retained the earlier distinction between
comm tnment of those persons not charged with or convicted of a
crime (Sections 9-611 through 9-618), comm tnent of those persons
convicted of a crime (Sections 9-629 through 9-636), and conm t nent
of those persons in correctional institutions (Sections 9-637
t hrough 9-645).

That sane year, the Legislature enacted Title 8 to the Health-
General Article. Title 8 was titled "M suse of Alcohol.” HG 8§

8-507, titled "Inpatient facilities,"” governed adm ssion to an



al cohol treatnent facility.? HG § 8-510 titled "Comm tnment of
i ndi vi dual charged with crinme" provided, in pertinent part:

(a) In general. -- (1) If a district court or circuit

2 Section 8-507 provided in pertinent part:

(a) Adm ssion request. -- An individual my ask
voluntarily for admssion to an inpatient facility,
whet her or not the individual has been admtted to the
facility before.

(b) Determnations on admssion. -- After an individual
asks for admssion to an inpatient facility, the nedi cal
officer then in charge of the facility may determ ne
whet her the individual is to be admtted. However, the
medi cal officer may not deny readm ssion of an individual
solely because the individual ©previously Ileft the
facility against nedical advice.

(c) Patient history. -- After an individual is admtted
to an inpatient facility, the facility shall obtain, for
di agnosis and classification, the conplete nedical,
social, occupational, and famly history of the
i ndividual, including a copy of pertinent records that
can be obtained from other agencies or nedica
facilities.

(d) Treatnment. -- (1) If a chronic alcoholic consents to
inpatient treatnment, the inpatient facility:
(1) | medi ately shal | begi n i ntensi ve

treatnent; and

(1i) Shall prepare a conprehensive plan for
out patient treatnent of the individual.

(2) The treatnent plan shall be in witing and
avai l abl e to the individual.

(e) Departures. -- An individual who is admtted
voluntarily to an inpatient facility nmay not be detai ned
involuntarily. However, reasonable rules and regul ations
for leaving the facility and for providing transportation
for that purpose nay be adopted.



court judge is satisfied that a defendant in a crimnal

case is a chronic alcoholic, the judge nay commt the

defendant to the Departnent for evaluation and treatnent,

under the conditions that the judge sets forth.
Interestingly, Title 8 contained no provision for the commtnent of
inmates at that tine.

In 1986, the Legislature repealed H G 88 9-637 through 9-645
concerning inmate commtnent for drug treatnent. The Legislature
did not reenact a corresponding section. In 1988, H G 88 9-629
t hrough 9-636, concerning drug treatnment for those convicted of a
crime, were transferred to HG 88 8-629 through 8-636 with little
change. |n 1989, the Legislature repealed HG 88 8-629 through 8-
636. In that sanme year H G § 8-507 was enacted in its present
form and provided for both drug and alcohol treatnent for
"defendants.” See H G § 8-507(a) (applies to "a defendant [who]
has an al cohol or drug dependency"). H G 8 8-507 has renui ned
much the sanme up to the present.

Thus, upon review ng the history and | anguage of the drug and
al cohol treatnent statutes in Maryland extant as of the circuit
court's ruling in the instant case, we discern that the
Legislature's actions may be argued to support a conclusion that it
did not intend to provide inmates with a vehicle to obtain court-
ordered commtnment to a drug or alcohol treatnent program after
1986. Between 1969 and 1986, the Legislature specifically provided
inmates with a drug treatnment plan to which they could be conmtted

by a court. Then, in 1986, the Legislature repeal ed the provision.



It had not seen fit to re-instate it prior to 29 March 1996, when
the circuit court ruled in the instant case. The Legislature's
failure to re-instate a drug treatnment programfor inmates at that
point, in addition to wthdrawing the courts' ability to act on
i nmate requests, strongly suggests that the Legislature did not
intend that inmates be provided a drug treatnent program at all,
whet her for budgetary or other reasons.

Appel lant attenpts to maneuver around this problem by
asserting that when the Legislature enacted H G 8§ 8-507(a) inits
present form the Legislature intended to cover persons who are
being sentenced and inmates who are already sentenced. Thi s
assertion strikes us as untenable for two reasons. First, HG 8
8-507 uses the term "defendant.” The common neani ng of the word
"defendant” refers to a party in a crimnal proceeding, not a
person who has been convicted of a crine and is currently serving
a prison sentence. Conpare Black's Law Dictionary 218 and 403 (5th
ed. 1983) (where the word "defendant” is defined as "the accused in
a crimnal case" and the word "inmate" is defined as "a person
confined to a prison, penitentiary, or the like."). Mreover, when
the Legislature desired to provide treatnent to a person convicted
and serving a prison sentence, it had used the word "inmate." See
HG 8§ 9-638 (1982). Accordingly, we believe that the
Legislature's use of the word "defendant” in H G 8§ 8-507 indicates

that it intended that section to apply to defendants, not inmates.



There is yet a second reason why we believe that the drug
treatnent schenme contenplated by H G § 8-507 applies only to
def endants and not to innmates. Between 1966 and 1986 when inmates
were afforded a court-orderable drug treatnent opportunity, the | aw
provided that inmates who wanted to avail thensel ves of the program
had to initiate their request by petition. See H G 88 9-638(a)
(1982) ("If an inmate in a correctional institution in this State
believes that the inmate is a drug addict, then with the approval

of the Maryland Parole Conmm ssion, the inmate may file a petition

to be coomtted) (enphasis added). Mre inportant, the Legislature

provided a neans for an inmate to effectuate his request. See H G
8 9-642(1982) (providing for a trial where the inmate may offer
evidence on the commtnent petition and cross-exam ne adverse
W tnesses). The drug treatnent law, as it now exists in HG § 8-
507, does not contain any provision acknow edging a simlar inmte
petition process.

Cbviously realizing that it had left the legislative field
devoi d of any expression that inmates were to be provided wth any

drug or alcohol treatnent prograns to conbat the 20th Century



pl ague of drug abuse,® the General Assenbly in 1996* approved
Subtitle 6A, 8 8-6A-01 to be added to the Health-General Article
(Chps. 670 and 671, Laws 1996).° The new section provides:

Subtitle B6A Al cohol Abuse and Drug Abuse
Treat nent for | nnates.

8§ 8-6A-01. Al cohol abuse and drug abuse
treatnment prograns [Sub-title subject to
abrogation].®

(a) Definitions - (1) In this subtitle the
foll ow ng words have the nmeani ng indicated.
(2) "Alcohol abuse and drug abuse
treatnent progrant has the neaning stated in 8§
8-403 (a) of this title.
(3) "lInmate" neans:
(1) A person detained in a State
correctional facility; or
(ti1) Achild coomtted to custody or
guardi anship under 8 3-820 (c) of the Courts
Article for a period of nore than 90 days.
(b) Placenent in appropriate program -
Except as ot herw se provided in subsection (c)

W do not intimate whether drug treatnment prograns were
ot herwi se available to inmates of the Maryl and penal system since
1986. W cannot inmagine they were not. Qur focus in this opinion
is only on whether the Legislature expressly provided for such via
a court-ordered comm tnent process.

4Chps. 670 and 671 were approved by the General Assenbly on 23
May 1996, al nost two nonths following the trial court's ruling in
the instant case. The qualified effective date of the |egislation
was 1 July 1996

°Nei t her appel lant, acting pro se, or the State referred to
this statutory provision in their briefs filed after 1 July 1996.

5Chps. 670 and 671 contai ned sunset provisions that provided
that, absent further action by the Legislature, they would be of no
further force and effect after 30 June 2001. Mor eover, ot her
limtations were provided on the treatnment prograns, such as "caps"
on the nunmber of inmates who could be admtted to the prograns in
each contenpl ated fiscal year.



of this section, an inmate who is determ ned
by a physician |icensed under 8§ 14-301 of the
Heal th Occupations Article or a nental health
prof essional who has a master's degree in a
mental health field and has expertise in the
treatment of substance abuse to have an
al cohol or drug dependence shall be placed in
an appropriate alcohol abuse and drug abuse
treat ment program under the supervision of the
physician or the nmental health professional.
(c) Witten consent. - Any treatnent
prescribed for al cohol or drug dependence may
not commence until the inmte to be treated
has consented in witing to the treatnent.

(d) Procedures and standards subject to
regul ations. - All procedures and standards
relating to the determ nation of an al cohol or
drug dependence and the treatnment of an i nmate
who has an al cohol or drug dependence and the
treatnment of an inmate who has an al cohol or

drug dependence shall be subject to the
regul ati ons adopted by the Adm nistration.
(e) Regulations. - The Adm nistration shal

adopt regul ations to inplenment the provisions
of this section.

(f) Funding. - The Governor shall provide
funding in the annual budget for al cohol abuse
and drug abuse treatnent prograns under this
section.

For purposes of the instant appeal, however, HG 8 8-6A-01 is
unavailing. First, it was not |aw when the circuit court ruled on
appellant's Rule 4-345(b) notion. Second, its unanbi guous
provisions do not contenplate a role for the courts in the
screening and placenent process of inmates. For apparent
managenent and budgetary reasons, the State Al cohol and Drug Abuse
Adm ni stration of the Departnent of Health & Mental Hygi ene was

del egated the sole regulatory and operative authority, wth

supportive roles assigned to the Departnents of Public Safety and

10



Correctional Services and Juvenile Justice. In short, it does not
serve as a predicate for a circuit court to order the relief
appel | ant seeks based on an out-of-tinme Rule 4-345(b) notion.

In summary, we hold that, in light of the legislative history
and | anguage of the Maryl and drug and al cohol statutes, H G § 8-
507 cannot serve presently as an independent basis for court-
ordered drug treatnent for inmates. Mreover, the tinme limt set
forth in Maryland Rule 4-345(b) governs when a defendant can be
commtted to a drug treatnent facility as part of his or her
sentence. A court may commt the defendant to a drug treatnent
facility upon conviction. H G 8§ 8-507(a). |If the court does not
commt the defendant to a drug treatnent facility at that tinme, a
court can still nodify its sentence and commt a defendant to a
drug treatnent program if a tinely notionis filed within ninety
days after conviction. Maryland Rule 4-345(b). It does not matter
when the court acts on such a tinely filed notion, only that it be
filed timely. After the 90 day period expires without a notion
being filed, the court has no authority to anend a sentence, unless
t he sentence involved "fraud, mstake, or irregularity.” Mryl and
Rul e 4-345(b). Because none of these circunstances was alleged in
appellant's notion, the «circuit court correctly dismssed

appel lant's notion for lack of jurisdiction.’

Al t hough we are not presented here with the situation of a
person appearing before a circuit court in the context of
determ ni ng whether a violation of probation (VOP) had occurred, we
surm se that such a person could be a "defendant” for purposes of

11



Appel | ant can pursue the new avenue of relief ostensibly nmade
avail able by the Legislature under HG 8 8-6A-01 by application to

the State Al cohol and Drug Abuse Adm nistration

JUDGVENT AFFI RMED

COSTS TO BE PAI D BY
APPELLANT.

H G 8 8-507(a) as he or she would have conpleted the predicate
period of incarceration inposed by that sentencing judge before
commencenent of the probationary period and, thus, would not be
back before the court in the VOP scenario as an "inmate". This
woul d be true even if the petitioner were inprisoned at the tinme of
t he VOP proceeding due to another crine that serves also as the
predi cate for the VOP proceedi ng.

12
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Because | am convinced that the majority has erred in their
interpretation of Health-General Article 8 8-507, | dissent.

According to the Wrld Book Encycl opedia, in the 1300s a form
of the bubonic plague called the "Bl ack Death" destroyed one-fourth
of the popul ation of Europe. The great plague of the 20th Century,
as we are about to enter the 21st Century, is the plague of drug
abuse. Al t hough | do not have appropriate statistics, | would
guess that, in one form or another, nore than one-fourth of our
popul ation is affected. There are few precious tools that enable
our society to conbat this nodern day pestilence. One of those
tools is in the form of Health-General Article § 8-507. Havi ng
partially repeal ed that section, the majority, inadvertently | am
sure, has elimnated one of those few tools.

Legislative Intent - Legislature Knows How to Excl ude

| reject the majority's legislative analysis of the Maryl and
drug and alcohol statutes and interpretation of the M. Code
Heal t h-CGeneral Article 8 8-507(a) which is the basis of their
conclusion that 8 8-507(a) does not serve as an i ndependent basis
for court-ordered drug treatnent for inmates. Their conclusion is
unsound given the plain reading of the statute and the |l egislative
intent in enacting the statute.

Statutory construction begins with the literal |anguage of a
statute. United States v. Turkette, 452 U S. 576, 580 (1981). The
statute nust be read in light of "its ordinary and generally

understood neaning.” In re Crimnal Investigation No. 1-162, 307



Ml. 674, 685 (1986). Wen the words of the statute are clear and
unanbi guous, we need go no further, G Heileman Brewing Co. V.
Stroh Brewery Co., 308 Md. 746, 755 (1987), and the | anguage w |
ordinarily be regarded as conclusive. Turkette, 452 U S. at 580
(1981).

The majority holds that 8 8-507 permts a defendant to be
commtted for alcohol or drug abuse treatnent as a condition of
rel ease, after conviction or upon the granting of a request for
nodi fication of sentence pursuant to Maryland Rul e 4-345(b) if the
request was nmade within the 90-day tine limt set forth in that
rul e. A proper interpretation of 8§ 8-507, however, inexorably
leads to a different conclusion. Section 8-507 provides in
pertinent part:

(a) In general. -- If a court finds in a crimnal case

that a defendant has an al cohol or drug dependency, the

court may commt the defendant as a condition of rel ease,

after conviction, or at any other tinme the defendant

voluntarily agrees to treatnent to the Departnent for

inpatient, residential, or outpatient treatnent.

| f the legislature has chosen not to define a term that word
shoul d be given its ordinary and conmmonly understood neaning. See
Crimnal Investigation, 307 Ml. at 685. The statute allows the
court to commt a defendant as a condition of release, after
conviction, or "any other tine." The ordinary and commonly
understood neaning of "any other" neans that there are no

limtations. These words are clear and unanbi guous, and therefore

shoul d be regarded as conclusive. To hold that the terns of the

-2 -



statute dictate that there is a time restriction on when a
def endant can be commtted to treatnent, which in effect divests an
inmate's eligibility under this statute, is not only contrary to
the plain neaning of the words in the statute but also |l eads to an
illogical conclusion. Had the legislature intended to place a tine
restriction on when a defendant can be placed in a drug treatnent
programunder this statute, then they woul d have placed a [imting
provision after the unlimting phrase "any other tine." Each
statute must be given a reasonable interpretation, not one that is
illogical or inconpatible wth commobn sense. D &Y, Inc. v.
W nston, 320 Md. 534, 538 (1990); Blandon v. State, 304 M. 316,
319 (1985); Erwin and Shafer, Inc. v. Pabst Brewi ng Co., 304 M.
302, 315 (1985). The failure to interpret the statute giving "any"
its literal meaning results in an interpretation that is illogical
and contrary to legislative intent.

The majority posits that 8 8-507 does not apply to inmates
considering the legislative history of the Maryland drug statutes.
In 1969 Article 43B, titled "Conprehensive Drug Abuse Control and
Rehabilitation Act" provided drug treatnent for drug abusers
whet her or not the drug abuser is convicted of a crine. Article
43B di vided those seeking commtnent into "Comm tnent of persons
not charged with or convicted of crine," "Commtnent of persons
upon conviction of crime,” and "Comm tnent of inmates of penal or

correctional institutions.” Article 43B was repealed and



transferred to Health-Ceneral Title 9 and titled "M suse of Drugs"”
which retained the categories of abusers from Article 43B. The
section concerning inmate commtnent for drug treatnent was
repealed with no reenactnent of a corresponding section. The
section concerning drug treatnent for those convicted of a crine
was |later transferred to Health-General 88 8-629 through 8-636
Sections 8-629 through 8-636 was repealed in 1989, the sane year 8§
8-507 was enacted. The majority holds that since § 8-507 used the
term "defendant” only and not the term"inmate," the section did
not apply to inmates because the |egislature would have nmade an
express provision relating to inmates. Considering the | anguage of
prior legislation, this conclusion is erroneous. Article 43B, § 12
provi ded:

Upon conviction of a defendant of any crinme in any court

of this State having conpetent jurisdiction, if it

appears to the presiding judge by any reason that the

def endant nmay be a drug addict, and the judge elects to

proceed herein, such judge shall adjourn the proceedi ngs,

suspend the inposition of the sentence, and order the

State's attorney to file a petition in the circuit court

for that judicial district institution a civil proceeding

for the commtnent of the defendant to the care and

custody of the Authority. However, no person may be

eligible for commtnent under this section if he is

presently serving a sentence 1in a correctional

institution, is awaiting a sentencing on a conviction of

a crinme puni shable by nore than ten years inprisonnent or

deat h, except larceny, or has other crimnal charges
pendi ng agai nst him

(Enphasi s added).
Under that statute the legislature clearly excluded persons

who were to be ineligible.



The legislature allowed a "defendant” to be coonmtted for drug
treatment and expressly stated those persons who were ineligible
under that section. The statute specifically stated that those who
are presently serving a sentence in a correctional institution are
ineligible under this section. Section 8-507 provides for the
commtnment of a "defendant"” for drug abuse treatnent but has no
provi sion defining those persons who are ineligible under § 8-507.
It is so clear upon a review of prior legislation that the
| egi sl ature knows how to exclude certain persons froma statute if
that is their intent. Clearly, had the legislature intended to
exclude those presently serving a sentence, i.e., innmates, they
woul d have nmde an express provision stating those who were
i neligible under § 8-507.

It is reasonable to infer that defendants who becane inmates
have been afforded treatnent progranms under 8 8-507 long after
their trial, albeit many pursuant to a nmotion to revise filed
within 90 days but acted upon long thereafter. There is no
rational distinction between the 90-day innmate/defendant and the
i nmat e/ def endant who fails to file a notion within 90 days where
bot h have remai ned i nmates for sonme undefined period of tine.

Probation Viol ations

Footnote 7 is quite interesting and seens to collide with the

majority's Rule 4-345(b) 90-day notion theory. |t bears repeating

here. "Although we are not presented here with the situation of a



person appearing before a circuit court in the context of
determ ni ng whether a violation of probation (VOP) had occurred, we
surm se that such a person could be a "defendant” for purposes of
H G 8 8-507(a) as he or she would have conpleted the predicate
period of incarceration inposed by that sentencing judge before
commencenent of the probationary period and, thus, would not be
back before the court in the VOP scenario as an "inmate". This
woul d be true even if the petitioner were inprisoned at the tinme of
the VOP proceeding due to another crinme that serves also as the
predi cate for the VOP proceeding."

The majority opines that when the inmate cane before a judge
on a probation violation he was restored to his status as a
defendant. | have great difficulty believing that the |egislature
ever perceived such a sophisticated definition of the "defendant."
Moreover, if a defendant violated probation and the violation
occurs toward the end of the probationary period but a hearing is
not conducted wuntil after that probation expires and that
defendant/inmate is incarcerated on a charge which precipitated the
violation, is he/she not then still a "defendant"? Assum ng that
t he defendant, who has violated his probation, is in need of drug
treatment, there is absolutely nothing in the statute to prevent
the trial court fromcommtting the defendant to a program pur suant
to 8 8-507, yet there is no notion filed or which could have been

filed within the 90-day peri od.



The Lack of a Petition Process
At pages 7 and 8 the opinion states in pertinent part:
Bet ween 1966 and 1986 when inmates were afforded a court

orderable drug treatnent opportunity, the |aw provided
that inmates who wanted to avail thensel ves of a program

had to initiate the request by petition . . . nore
inportantly, the legislature provided a neans for an
inmate to effectuate his request . . . the drug treatnent

law, as it now exists in 8§ 8-507, does not contain any

provision acknowedging a simlar inmate petition

process.

That di scussion suggests that the Court would initiate the
proceedi ngs and, possibly as the Attorney Ceneral argued in his
brief " . . . there is no provision for any separate fact-finding
inquiry.” That clearly is not the posture of the law. As § 8-
507(a) states "[i]f a court finds in a crimnal case that a
def endant has an al cohol or drug dependency, the court nay conmt
the defendant as a condition of release, after conviction, or at
any other tine the defendant voluntarily agrees to treatnent to the
Departnent for inpatient, residential, or outpatient treatnent."”
(Enphasis added.) In order for the court to "find" anything it
woul d have to engage in a fact-finding process in open court
Moreover, trial judges would not be searching the records to find
former "defendants"” who m ght desire a drug program

The New Drug Treatnment Programis Not a Panacea

At page 8 the opinion states in pertinent part:

Obviously realizing that it had left the legislative

field devoid of any expression that inmtes were to be

provided with any drug or al cohol treatnent prograns to
conbat the 20th Century plague of drug abuse, the Ceneral



Assenbly in 1996 approved Subtitle 6A, 8 8-6A-01 to be
added to the Health-General Article.

That is clearly not the case. I ndeed the legislature by
passage of that legislation intended to inplenent and suppl enent
the existing prograns. It nust be noted, however, that
i nmat e/ defendants are not eligible for relief under those sections
until that person has only six nonths left to serve on the
sent ence. Theoretically if a defendant/inmate who needs drug
treatment and is sentenced to a period of incarceration of five
years or 10 years but does not request relief under 8§ 8-507 for a
period of 95 days then that person nmay wait nore than four years or
nmore than nine years. That certainly is no panacea.

VWhat Qur Children WII Do This Sunmer

The intent of this dissenting opinion is to illumnate one
small step in the effort to stemthe ever-rising tide of death and
destruction brought about by drug abuse. There is a scenario that
we see all too often in our daily newspapers or on the six o'clock
news. In a recent novel, one which | do not believe made the
bestseller list, a young student idolizes a teacher who was
recently gunned down in a "deadly fusillade" while dining in a New
York restaurant with a woul d-be director of an international drug
cartel. The teacher's husband, while going through her effects,
finds an envelope wth a paper witten by the student, Luretta

Barnes. In the novel, Crimnal Conversation, by Evan Hunter, the

scenario is described in the paper entitled "What | WII Do This
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Summer " :

VWhat | will do this summer
VWhen school |ets out
VWhat | will do ...

| think 1'll watch the clockers and the deal ers and
the dopers doing their dance of death on this block in
hell where | live, and I'll hope to stay alive.

What | will do this sumer ...

| think "Il dodge the bullets of the dealers firing

nines fromtheir sleek deadly drive-by machines, and |'I
| eap over pools of blood on ny way to church each Sunday,

where 1'Il pray to stay alive.

VWhat | will do this summer ...

| think "Il stare at infants in withdrawal in their
cribs and I'll curse their junkie nmons and the pricks who
sold themdeath, but I'll plan to stay alive.

VWhat | will do this sumrer :

"1l keep running fromthe man who's trying to rape
me where | live in hell and I'lIl pray to God every day he
di es of an overdose before he succeeds because | don't
know if | have the strength to stay alive even though
pl an to.

At least until the fall.

Because in the fall

In the fall, 1'll move from here to another world
where there's a beautiful wonman | would |ike to be
soneday.

In the fall, I'll go back to her and becone alive
agai n.

Until next summer, at | east.

VWat | will do next sumer, | think, I'lIl start
counting the days and weeks and nonths till autum.

And ... if | can survive hell one nore time ...

"1l go back to nmy school and ny teacher
| f we abandon the Eric Lewis Clarks of the world then we

abandon the Luretta Barneses.



