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This case requires us to apply well established principles
of law with respect to the constitutional limtations on
Maryl and's ability to subject earnings of a non-domciliary
corporation to its corporate incone tax.

Facts

On June 3, 1991, Hercules, Inc., appellant, filed an anended
Maryl and i ncome tax return for the year 1987, claimng a refund
of corporate income tax in the anount of $132,562, the anount of
tax previously paid on inconme derived fromits sale of stock in a
corporation known as H MONT, Inc. On Cctober 21, 1992, the
Comptrol ler of the Treasury, appellee, denied the refund claim
Appel I ant appeal ed to the Maryl and Tax Court; that court affirmed
the denial of the refund on January 3, 1995. On January 27,
1995, appellant filed a notion to reconsider and a notion
requesting withdrawal of the opinion and order. The Tax Court
wi thdrew its order and opinion of January 3, pending
consideration of the notion for reconsideration. On March 16,
the Tax Court struck its January 27 order, reinstated its January
3 order, denied the notion to withdraw the prior opinion and
order, and denied the notion for reconsideration. On March 24,
1995, appellant filed a petition for judicial reviewin the
Circuit Court for Baltinore City. Appellee filed a notion to
dism ss the petition on the ground that it had not been tinely

filed. After a response by appellant and a hearing, the circuit



court denied the notion. On March 8, 1996, the circuit court

affirmed the Tax Court's decision on the nerits.

cross-appeal foll owed.

The record in the Tax Court consisted of a stipulation

Thi s appeal

and

between the parties, exhibits, and the testinony of M. Mynard

Turk,

director of Hi nont.

vi ce- presi dent and general counsel of appellant and a

| nt roducti on

1. At all tinmes relevant to the present
action, Hercules, a Del aware corporation, had
its principal place of business in
W I m ngton, Delaware. Hercules' principal
busi ness activity in Maryland was the sal e of
industrial chemcals to custoners in
Maryl and. These sal es constituted a part of
Hercul es' total taxable income apportionable
to Maryl and.

2. During 1983, Hercul es |Incorporated
("Hercul es") was organi zed into three (3)
operating divisions: (1) Hercules Specialty
Chem cal s Conpany; (2) Hercul es Aerospace
Conpany; and (3) Hercul es Engi neered and
Fabri cated Products Conpany which | ater
changed its nane to Hercul es Engi neered
Pol ymers Conpany ("HEPC").

3. The activities of Hercules had
previously included manufacturing
pol ypropyl ene resin as part of HEPC.
Pol ypropyl ene resin is the raw materi al used
in the manufacture of, inter alia, filmfor
packagi ng, film products, and fibers.

4. Both Hercul es and Montedi son S. P. A,
an Italian corporation ("Mntedison"), had
the technol ogy to produce pol ypropyl ene
resin.

5. However, unli ke Montedi son, Hercul es

The parties stipulated to the foll ow ng:



failed to keep up wth the technol ogi cal
changes in the field of polypropyl ene
manuf act uri ng.

6. By 1983, Hercul es had concl uded t hat
t he manuf acture of pol ypropyl ene resins no
longer fit into its strategic plans and
comenced to di sengage fromthe business. It
devel oped a course of action designed to
reduce its exposure to petrochem cal
commodities by strategically changing froma
comodi ty based chem cal conpany to a
speci alty chem cal conpany.

7. Even after meking the determ nation
to di spose of its polypropyl ene resin
manuf act uri ng busi ness, Hercul es required
pol ypropyl ene resins for use in its other
busi ness operati ons.

8. Even while engaged in the
manuf act ure of pol ypropyl ene resins, Hercul es
obt ai ned pol ypropyl ene resins from ot her
sour ces.

9. Subsequent to the fornation of
HI MONT, Hercul es obt ai ned pol ypropyl ene
resins both fromH MONT and from ot her
sour ces.

10. The sal e of polypropyl ene resins
anounted to 14% 16% and 15% of Hercul es
consol i dated net sales for the years 1983,
1982, and 1981, respectively.

11. In early 1983, Hercul es approached
Mont edi son with the concept of formng a new
conpany to manufacture pol ypropyl ene resin.
As a result of these negotiations, the
parties formed a joint venture pursuant to a
joint venture agreenent, dated June 28, 1983
(the "Joint Venture Agreenent"). See Exhibit
1 of the Joint Exhibits. Pursuant to the
Joint Venture Agreenent, Hercules and
Mont edi son contributed all of their
pol ypropyl ene resin manufacturing assets to
H MONT to manuf acture pol ypropyl ene resins.
The goal of the joint venture was to marry



the marketing abilities of Hercules with the
advanced technol ogy of Mntedison in a new

conpany.

12. In the Joint Venture Agreenent,
Her cul es and Mont edi son agreed that each
woul d own fifty percent (50% of all H MONT
st ock.

13. In 1983, Hercul es expected that by
utilizing the | atest generation of high-
yi el d, polynerization catalyst and advanced
pol ynmeri zation technol ogy devel oped, in part,
by Mont edi son, H MONT shoul d be the | owest
cost producer of polypropylene resins on a
wor | d scal e, geographically diversified
basi s.

14. There was no use by Hercul es or
Mont edi son of HI MONT's corporate plants or
Vi ce versa

15. Until H MONT was able to supply or
build its owm office facilities, Hercules and
Mont edi son | eased of fice space to H MONT.
Except for that |ease, Hercules did not rent
or | ease any property to H MONT and H MONT
did not rent or |ease any property to
Her cul es.

16. When H MONT was first created, it
contracted for certain admnistrative
services from Hercul es and Mont edi son
pursuant to a series of witten agreenents
(collectively referred to herein as the
"Services Agreenent"). See Exhibits 10 and
11 of the Joint Exhibits. The reason for
this was that H MONT needed tine to hire,
train and staff a conplete admnistrative
structure.

17. As time went on, the services
provi ded to H MONT by Hercul es di m ni shed as
H MONT built-up its adm nistrative structure.
The actual provision of services to H MONT by
Hercules did not fully end, however, until a
year after Hercul es disposed of its stock in
HI MONT.



18. Hercul es and Mont edi son provi ded
H MONT wi th accounting services, contracting
services, payroll services, and insurance
services. H MONT woul d deci de what services
it needed and nmade the policy decisions.
Her cul es and Mont edi son then supplied the
manpower on a subcontracting basis to
i npl enent the decisions nmade by HI MONT.

Qperati on of H MONT

19. Pursuant to the Joint Venture
Agreenent, H MONT was fornmed on Novenber 1,
1983. As required by the terns of the Joint
Venture Agreenent, Hercules contributed al
of its polypropyl ene manufacturing assets,

t echnol ogy and business, including its plants
| ocated in Lake Charles, Louisiana, and
Bayport, Texas to H MONT in exchange for its
fifty percent (50% interest. These

pol ypr opyl ene manufacturing assets
constituted all of the operating assets of
Her cul es' pol ypropyl ene busi ness. At the
sanme tinme, Montedison contributed all of its
pol ypropyl ene manuf acturing assets to HI MONT.

20. Pursuant to the Joint Venture
Agreenent, H MONT distributed to Hercules a
prom ssory note in the original principal
anount of Seventy MIlion Dollars
($70, 000, 000. 00) (the "Equal i zati on Note")
designed to equalize the relative val ue of
the operating capital contributions nmade by
Her cul es and Mont edi son due to the fact that
Hercul es' operating capital contribution
exceeded Mont edi son's operating capital
contribution. The note was payable in five
years at variable interest rates which were
commercially conpetitive.

21. After the formation of H MONT,
Hercul es no | onger had any facilities,
personnel, or technol ogy to engage in, nor
did it engage in, the business of
manuf act uri ng pol ypropyl ene resin and HEPC
ceased to operate in that |ine of business.
HEPC continued its filmand fi ber
manuf acturing |ines.



Fi nance

22. Hercules did not provide H MONT
wi th financing, nor did Hercul es guarantee
| oans made to HIMONT. There were no | oans at
any time between Hercul es and H MONT and
there were no joint borrow ngs by Hercul es
and HI MONT.

23. In addition to the Joint Venture
Agreenent, the affairs of H MONT were
governed by a sharehol ders' agreenment between
Her cul es and Mont edi son (the "Sharehol ders
Agreenment"). See Exhibit 2 of the Joint
Exhi bi ts.

Enpl oyees

24. Fromthe tinme of its inception,
H MONT had its own research, sales, marketing
and manufacturing personnel. All personnel
who were enpl oyees of Hercules in the
pol ypr opyl ene manufacturing |ine of business
at the tine of the formation of H MONT were
term nated by Hercul es and hired by H MONT.
Those enpl oyees were told that they would
have "no bridge" back to Hercules. At no
time was any Hercul es enpl oyee or officer at
the sanme tine an enpl oyee or officer of
HI MONT.

25. At the tinme of the public offering
of HHMONT's stock in February, 1987, H MONT
enpl oyed 2, 800 people overall and 175
mar keti ng and sal es personnel .

26. At the tine of the initial
formati on of HI MONT, both Hercul es and
Mont edi son were entitled to appoint three (3)
directors to HMONT's six (6) nenber board of
directors. Except for the three (3)
i ndi vi dual s appointed to the H MONT board by
Her cul es who served H MONT solely in their
capacities as directors, there were no conmon
of ficers, or enployees between the two
conpani es.

27. After H MONT made its initial



public offering in February of 1987, its
Board of Directors was expanded to nine (9)
menbers. Thereafter, Hercules continued to
have the right to appoint three (3) nenbers
of the Board of Directors.

28. Hercules did provide to H MONT
certain admnistrative Services pursuant to
the terns of the Services Agreenent, as noted
i n paragraphs 16 and 17 of this Stipulation.

29. Section 7(b) of the Sharehol ders
Agreenent provided that for five years after
Cct ober 31, 1983, Hercul es would sel ect and,
if appropriate, dismss the President of
H MONT, in each case with the concurrence of
the Board of Directors.

30. Section 7(c) of the Sharehol ders
Agreenment provided that Mntedi son woul d
nom nate the Vice Presidents for Business
Managenment and for Technol ogy and t hat
Her cul es woul d nom nate H MONT' s Vi ce-
Presidents for Financial Accounting and
Adm ni stration. The head of European
operations and a key enpl oyee in H MONT' s
financial area would be nom nated by
Mont edi son and the head of North American
Operations woul d be nom nated by Hercul es.

31. Section 7(d) of the Sharehol ders
Agreenent, provided that key officials of
H MONT woul d be sel ected by H MONT' s
presi dent follow ng consultation with
Her cul es and Mont edi son, drawing fromthe
pool of executive talent associated with the
busi ness to be contributed or, if necessary,
from outside of Hercul es and Montedi son. The
Shar ehol ders' Agreenent further provided that
enpl oyees were to be selected on the basis of
merit and no enpl oyee of H MONT woul d, at the
sane tinme, be enployed by or receive any
conpensati on from Hercul es or Mntedi son or
any of their subsidiaries other than pension
or retirement benefits or deferred
conpensati on arrangenents. Hercules and
Mont edi son agreed to use good faith efforts
to make such enpl oyees avail abl e so that
H MONT woul d have the maxi num opportunity to
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function as a vi abl e and

32. H MONT had its
savi ngs and i nvestnent pl

efficient entity.

own bonus pl an,
an, incentive plan,

defined benefit pension plan, restricted

stock plan and stock opti
who had been enpl oyees of
Mont edi son prior to the f
were given credit under t

on plan. Enpl oyees
ei ther Hercules or
ormation of H MONT

hese plans for their

years of service to either of those

conpani es.

33. HI MONT had personnel and enpl oyee
policies that were separate fromthose of

Her cul es.

Sal es and Purchases of Products Between

Her cul es and H MONT

34. The percentages of net sales by

HI MONT to Hercul es conpar

ed to the total net

sal es by H MONT and the anobunts of those

sal es were as foll ows:

Year Per cent age of Net Anmount of Tot al
Sal es of H MONT to H MONT Sal es to
Her cul es Conpared to Hercules (In MI1ions)
Total H MONT Sal es

1984 12. 8% $117. 2

1985 12. 9% $117. 2

1986 12. 4% $121.6

1987 12. 5% $146.0

1988 7.8% $133. 4

35. Hercules continued to nake
pur chases from H MONT even after Hercul es

di sposed of its interest

Sal e of H MONT

in H MONT.

36. At the time of the formation of

HI MONT, Hercul es and Mont
the eventual public offer

edi son contenpl at ed
ing of the common

stock of H MONT on the New York Stock




Exchange.

37. H MONT was taken public in
February, 1987, thereby allow ng the markets
to value HHMONT. The initial offering price
was $28 per share.

38. H MONT raised in excess of
$379, 000, 000. 00 in that offering.

39. On Septenber 25, 1987, Hercul es
sold its entire interest in H MONT to
Mont edi son for $59.50 per share, for net
proceeds of $1,487,500, 000.00. Hercules
efforts over the years, from 1983 to 1987, in
di sposing of this major elenent of Hercules
benefitted Hercules in terns of enhanced
expansion into val ue added, growh oriented
areas of the chem cal industry. These are
busi nesses in which Hercul es has greater
i nfl uence over its destiny because they are
based on technol ogy, rather than raw nateri al
posi tion.

Procedural | ssues

40. Hercules had tinely filed its 1987
Maryl and Cor poration I ncone Tax Return.
Joint Exhibit 15. On or about June 3, 1991,
Hercul es made a claimfor refund of Maryl and
Corporation I ncone Tax previously paid, by
filing an anmended Maryl and Corporation | ncone
Tax Return for 1987 (the "Amended Return").
The Amended Return was tinely filed and
excl uded the inconme derived fromthe sale of
the HI MONT stock which had previously been
reported by Hercules for 1987. The refund
claimwas for $132,562.00. Joint Exhibit 16.

41. On Cctober 21, 1992, the Incone Tax
Division, Ofice of the Conptroller denied
the claimfor refund filed by Hercul es
| ncor por at ed.

42. This appeal was tinely fil ed.

43. The sole issue in this case is
whet her the i ncome derived fromthe sal e of



the HI MONT stock which had previously been
reported by Hercules for 1987 shoul d have
been excl uded when cal cul ating the Maryl and
Corporation Incone Tax due from Hercules in
t hat year.

44, The Joint Exhibits are adm ssible
into evidence w thout objection.

W will refer to the exhibits and to the testinony as
necessary in our discussion of the issues.
Questions Presented
Appel | ant st ates:

The sol e issue before this Court is
whet her the Maryland Tax Court erred when it
determ ned that the State of Mryland had the
Constitutional power to tax Hercules on the
profit fromthe sale of its mnority interest
in H MONT, a publicly traded corporation,
even though (1) Hercules was not a
domciliary of the State of Maryland, (2)
Hercul es did not control H MONT, (3) H MONT
was functionally independent from Hercul es,
(4) H MONT was not engaged in a unitary
busi ness with Hercules, and (5) the ownership
of HI MONT stock by Hercul es played no
operational role in Hercules' active business
enterprises.

Appel | ee presents the sane issue differently. W quote it
because it highlights the nature of the di sagreenent between the
parties. Appellee inquires:

Did the Crcuit Court properly affirm
t he decision of the Maryland Tax Court
uphol ding the Conptroller's right to subject
to an apportioned State incone tax a capital
gain earned by Hercules on the sale of its
interest in H MONT, Inc., a corporation that
Hercul es created; that provided Hercules with
a guaranteed source of an essential product;

10



and that served as the vehicle by which
Hercul es was able to transformthe nature of
its business operations?
In addition, appellee raises a question on its cross-appeal,
phrased as foll ows:
Did the Crcuit Court err in denying the
Conmptroller's Motion to Dismss a Petition
for Judicial Review that was not filed within
30 days of the admnistrative order from
whi ch revi ew was sought ?
Di scussi on
A

Mbtion to Disniss

Appel | ee points out that a petition for judicial review nust
be filed within 30 days after the order that is the subject of

the petition. Relying on Hess v. Chal ners, 27 Md. App. 284,

cert. denied, 276 Ml. 744 (1975), and Furman v. d ading, 36 M.

App. 574 (1977), aff'd, 282 Md. 200 (1978), appellee argues that
when an order is withdrawn and reinstated, the tinme for appeal,
at best, is nerely stayed during the period of wthdrawal.
Appel | ee asserts that the order being attacked in this case is
t he January 3 order and, excluding the tinme period during which
the order was wi thdrawn, the appeal should have been filed by
March 23 at the latest. Thus, it clainms that the March 24 notice
of appeal is untinely. W disagree.

Hess nerely stands for the proposition that when an order is

stayed, the tine for appealing likew se is stayed. Hess does not

11



govern the situation when an order has been w t hdrawn.
Simlarly, Furman did not involve the precise issue presented in
this case. In Furman, the trial court entered an order on
Cct ober 8, 1976, granted appellant's notion for reconsideration
on Cctober 22, 1976, and vacated its grant of reconsideration on
Novenber 8, 1976. Appellant thereafter noted an appeal on
Novenber 10, 1976. The appell ee had argued that the appeal was
untinmely with respect to the initial order because it was not
filed within thirty days of the initial order. G ting Hess, we
di sagreed and held that the tine for appeal did not run between
Cct ober 22, 1976 and Novenber 8, 1976, the period of time during
whi ch the October 8 order effectively had been stricken. Despite
the term nol ogy we enployed in that case, we were not required to
decide, and did not decide, whether the time for noting an appeal
is merely interrupted by an order that strikes out an initial
order or whether the tine for appeal commences anew once the
order has been restored.

We now hold that the time for appeal froman order that was
w thdrawn by the trial court begins to run fromthe tinme the
order subsequently is reinstated. Unlike the situation when an
order is stayed, an order that is wthdrawn has no effect after
its wwthdrawal. Moreover, in this case the March 16 order, on
its face, does not purport to relate back to the January 3 order.
The Court of Appeals, while it has not squarely decided the

i ssue, seens to read the rules as we do. See Carroll County

12



Dept. of Social Services v. Edel mann, 320 Md. 150, 164 (1990).

Accordingly, appellant's appeal was tinely filed.

B

Ref und d ai m

Both the Due Process C ause and the Comrerce Cl ause of the
United States Constitution prohibit a state fromtaxing val ue

earned outside its borders. Allied-Signal, Inc. v. Director

Div. of Taxation, 504 U S. 768, 777 (1992). A state's power to
tax an individual's or corporation's activities "is justified by
the "protection, opportunities and benefits' the State confers on

those activities." Allied-Signal, 504 U S. at 778. If the

income or gain the state seeks to tax arises out of interstate
activities, a state may tax such inconme or gain when there is "a
“m ni mum connection' between the interstate activities and the
taxing State, and "a rational relationship between the incone
attributed to the State and the intrastate val ues of the

enterprise.'” Container Corp. v. Franchise Tax Bd., 463 U. S

159, 165-66, reh'g denied, 464 U S. 909 (1983) (quoting Exxon

Corp. v. Wsconsin Dept. of Revenue, 447 U S. 207, 219-20 (1980),

in turn quoting Mbil Gl Corp. v. Conm ssioner of Taxes, 445

U S. 425, 436-37 (1980)).

As the Suprenme Court has noted, when a business operates
both within and wi thout the borders of a state, "arriving at
precise territorial allocations of "value' is often an el usive

13



goal, both in theory and in practice.” Container Corp., 463 U. S.

at 164. The Constitution inposes "no single [allocation] formula
on the States." 1d. Further, "the taxpayer has the distinct
burden of showi ng by "clear and cogent evidence' that [the state
tax] results in extraterritorial values being taxed. . . .'"" 1d.

(quoting Exxon Corp., 447 U S. at 221, quoting Norfolk & Western

R Co. v. North Carolina ex rel. Maxwell, 297 U S. 682, 288

(1936)). See also Allied-Signal, 504 U S. at 782 (sane); Mbbi

Ol Corp., 445 U. S. at 439 (holding that "what appellant nust
show, in order to establish that its dividend inconme is not
subject to an apportioned tax in Vernont, is that the i ncone was
earned in the course of activities unrelated to the sale of
petrol eum products in that State.").

The two generally accepted nethods of allocating intrastate
versus out of state incone are the separate geographica
accounting nmethod and the unitary business/fornula apportionnent

met hod. Container Corp., 463 U S. at 164-65; ASARCO Inc. V.

| daho State Tax Commin, 458 U. S. 307, 316-17 (1982); Mbil G|

Corp., 445 U. S. at 438. See also Keesling & Warren, The Unitary
Concept in the Allocation of Inconme, 12 Hastings L. J. 42, 43
(1980). Maryl and has adopted both of these nethods as codified
at 8 10-402 of the Tax-General Article.! In particular, § 10-

402(b) permts separate accounting based on the geographic

Al references shall be to the 1988 Code, 1996 Supp.
14



| ocations of the businesses if practicable. By contrast, 8 10-
402(c) provides that where the trade or business is a unitary
busi ness, the part of the inconme derived fromor reasonably
attributable to the State shall be determ ned by application of a
three-factor apportionnment fraction.

Maryl and has approved two tests for determ ning whether a
corporation is engaged in a unitary business - the unities and

dependency tests. Ransay. Scarlett & Co. v. Conptroller, 302 M.

825, 837 (1985) (citing Xerox Corp. v. Conptroller, 290 Md. 126,

139 (1981)). The unities test, devised by the Supreme Court of
California, "focuse[s] on the presence of the foll ow ng
circunstances: (1) unity of ownership; (2) unity of operation as
evi denced by central purchasing, advertising, accounting and
managenent divisions; and (3) unity of use in its centralized

executive force and general system of operation.'" Xerox Corp.

290 Md. at 139 (quoting Butler Bros. v. MColgan, 111 P.2d 334,

341 (Cal. 1942), aff'd, 315 U. S. 501 (1942)). 1In applying this
test, a court nmust consider whether there is "(1) functional
integration; (2) centralization of managenent; and (3) econom es

of scale." Allied-Signal, 504 U.S. at 781 (citing E.W Wolworth

Co. v. Taxation and Revenue Dept. of N.M, 458 U. S. 354, 364,

reh'g denied, 459 U S. 961 (1982)); Mbil QI Corp., 445 U S. at

438 (citing Butler Bros., 315 U S. at 508-09).

The dependency test has been descri bed as foll ows:

15



"[ W het her a nunber of business operations
havi ng conmon ownership constitute a single
or unitary business or several separate
busi nesses for tax purposes depends upon
whet her they are of nutual benefit to one
anot her and on whet her each operation is
dependent on or contributory to others."

Xerox Corp., 290 Md. at 139 (quoting Great lLakes Pipe Line Co. v.

Conmmi ssi oner of Taxation, 138 N.W2d 612, 616 (M nn. 1965),

appeal dism ssed, 384 U S. 718 (1966)). See also Wsconsin Dept.

of Revenue v. Exxon Corp., 281 N.W2d 94, 100 (Ws. 1979), aff'd,
447 U.S. 207 (1980) (quoting Altman & Keesling, Allocation of

I ncone in State Taxation, at 101 (2d ed.)). Further, although it
nei t her approved nor disapproved the test at the tinme, the

Suprene Court acknow edged the test's existence in Exxon Corp.

447 U. S. at 217-18. Mre recently, the United States Suprene
Court has stated that

t he payee and the payor need not be engaged
in the sanme unitary business as a
prerequisite to apportionnent in all cases.
Cont ai ner Corp. says as much. Wat is
required instead is that the capital
transaction serve an operational rather than
an i nvestnent function.

Allied-Signal, 504 U S at 787 (citing Container Corp., 463 U.S.

at 180 n. 19, citing Exxon Corp. generally). W see no practical

di fference between the "operational function" test set forth in

Al lied-Signal and the dependency test recognized by Maryl and.
Thus, if the requisites of the unities test have not been net, a

state still may tax incone derived frominterstate activities if

16



the activities serve an operational function rather than nerely
an i nvestnent function of the business being taxed.

Appel  ant argues that the Tax Court erred in determ ning
that Maryland nay tax the gain realized by appellant upon the
sale of its interest in H MONT. Appellant asserts that it is
uncl ear whether the Tax Court applied the unitary business test
or the operational function test, but maintains that, in any
event, appellant and H MONT were not engaged in a unitary
busi ness, and appellant's investnment in H MONT did not serve an
operational function.

Bef ore addressing appellant's contentions, we note that
al t hough the parties both |label the tests the "unitary business
test” and the "operational function test,” we wll refer to the
two tests as the unities test and the operational function test
because we view both tests as slightly different versions of the
unitary business test. The Suprene Court has stated that "the
[ inchpin of apportionability in the field of state incone
taxation is the unitary-business principle." Mbil GIl, 445 U S

at 439. We do not read Allied-Signal to have pronounced a brand

new test. Indeed, exam nation of Container Corp., the authority

upon which it relies for its discussion of operational function,

reveals that the Court in Container Corp. viewed the operational

role of the investnent as sinply another nmeans of determ ning
whet her a unitary business exists. 463 U S. at 180 n.19. The
tests have slightly different focuses - one being the

17



inseparability of the intrastate and out of state activities, and
the other being the respective functions of the intrastate and
out of state activities. Wiether we view the tests as distinct
or nerely different versions of the sane query, or whether we

| abel the tests "unities" versus "unitary business" or
"dependency"” versus "operational function,"” we sinply nust apply
the various factors delineated by the Suprenme Court to the
economc realities of the case before us in order to determ ne
the constitutionality of the tax.

Before we consider the nerits of appellant's contentions, we
will set forth the appropriate standard of review. The Maryl and
Tax Court is an adm nistrative agency of the executive branch of
the State, and its decisions are subject to judicial review
pursuant to 8§ 13-532 of the Tax-General Article, and 88 10-222

and 10-223 of the State Governnent Article. See State Depart nent

v. Consuner Prograns, Inc., 331 Ml. 68, 71-72 (1993). The

standard of review of Tax Court decisions is the sane as that

applicable to adm nistrative review generally. Supervisor v.

Asbury Met hodi st Hone, 313 M. 614, 626 (1988). That is, we wll

uphol d the Tax Court's factual conclusions if they are supported
by substantial evidence in |ight of the record as a whol e,

Consuner Prograns, 331 Mi. at 72 (citing CBS, Inc. v. Conptroller

of Treasury, 319 Md. 687 (1990)), but will reverse a decision

that is prem sed upon an erroneous conclusion of law 1d.;

Ransay, Scarlett, 302 MI. at 834, 837-38.

18



The United States Suprenme Court has recognized that the
unitary business test is an exceedingly fact sensitive test.

Allied-Signal, 504 U. S. at 785; Container Corp., 463 U. S. at

176. Further, in Ransay, Scarlett, the Court of Appeals

characterized the ultimte conclusion of whether a business can
be regarded as unitary as a factual conclusion that is to be

accorded deference by the reviewing court. |d. at 835-36, 837-
38. The proper standard of reviewis "whether a reasoning m nd
reasonably coul d have reached the factual concl usion which the

Tax Court reached. . . ." 1d. (citing Conptroller v. D ebold,

Inc., 279 Md. 401, 407 (1977) citing Fairchild Hller v.
Supervisor, 267 Md. 519 (1973)). The application of this
standard " "nust not [result in] either judicial fact finding or a
substitution of judicial judgment for agency judgnent.'" |d.

(quoting D ebold, Inc., 279 Md. at 407).

In this case, as in the Ransay. Scarlett case, there is no

i ndication that the Tax Court applied the wong | egal principles.
| nstead, the challenges are to the Tax Court's application of the
law to the particular facts of this case. Accordingly, we wll
uphol d the decision of the Tax Court if, "in light of substantia
evi dence appearing in the record, a reasoning mnd could
reasonably have reached the conclusion of the Tax Court,
consistent wth a proper application of the unities and
dependency tests.” 1d. at 838. Bearing in mnd the deference to
be accorded the Tax Court's determ nation, and the fact that it
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is appellant's burden to denonstrate that there is no
constitutionally sufficient nexus between the gain fromits sale
of HIMONT and the State of Maryl and, we now exam ne appellant's
vari ous contentions.

Relying on Allied-Signal, 504 U S at 789, appellant argues

that to find a unitary business relationship, one nust find
functional integration, centralization of managenent, and
econom es of scale, and that these factors can only be
denonstrated by a show ng of transactions not undertaken at arm s
| ength, a managenent role by the parent grounded in its own
operational expertise and strategy, and by show ng that the
corporations are engaged in the sane |ine of business. In this
case, appellant first argues that it conducted its relationship
with HMONT at armis length at all tines and that it was required
to do so after H MONT becane publicly traded. Wth respect to
pol ypropyl ene resins, the sales protocol provided that the sale
of HI MONT products to appellant or to Montedi son had to be at
mar ket price less a discount, reflecting the fact that the
selling and other indirect expenses would be less for sales to a
parent of the venture than that incurred in the open marketpl ace.
Further, the service agreenents whereby appell ant provi ded
adm nistrative services to H MONT contained a pricing structure,
and they were at arm s | ength.

Second, according to appellant, there was no centralized
managenent. Appellant transferred its entire pol ypropyl ene

20



manuf acturi ng operation and, thereafter, had no operational
expertise to offer. Appellant did not control H MONT
functionally, and this was assured by the various agreenents
between the parties. Additionally, the businesses of appellant
and HI MONT were not functionally interdependent. The nere right
to name three directors to the board of HIMONT is insufficient to

satisfy the requirenents of Al lied-Signal and Contai ner Corp.

Third, appellant argues that there is no evidence of
econom es of scale or a flow of val ue between the entities.
Appel l ant notes that the two busi nesses were not engaged in the
sanme |ines of business, and, although H MONT did supply a raw
material to appellant necessary for sonme of its operations, such
sales were at armli s | ength.

In addition to arguing the absence of evidence to show a
unitary business relationship, appellant argues that the H MONT
stock was not an operational asset. |In order to be considered
operational, an asset nust be used by the taxpayer to assist it
inits regular business; it nust be nore than just an investnent.
Appel l ant states that there were no | oans or | oan guar ant ees
bet ween appell ant and H MONT and no fl ow of val ue between the two
entities. The ownership of H MONT stock was not needed to assure
appel l ant a source of supply of resins or the availability of
resins at a level cost; the resins were readily available on the
open market. Additionally, there was no manageri al assistance
and occupational expertise provided by appellant. The ownership
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and sale of the asset -- the H MONT stock -- did not fulfill an
operating function of appellant's business.

We agree with appellant that it is not entirely clear
whet her the Tax Court, in finding that appellant had not net its
burden, focused on the unities between appellant and H MONT or on
the operational function of appellant's interest in H MONT, or
sone hybrid of the two. As we stated earlier, however, if in
light of all of the evidence before the Tax Court, a reasoning
m nd reasonably could have reached the sanme concl usion as the Tax
Court, we nust uphold its deci sion.

Whet her the focus is on the unities between the entities or
the functional aspect of their relationship, the essence that the
unitary business test seeks to capture is "sonme sharing or
exchange of val ue not capable of precise identification or
measur enent - beyond the nere flow of funds arising out of a
passive investnent or a distinct business operation - which
renders fornul a apportionnent a reasonabl e nethod of taxation."”

Contai ner Corp., 463 U S. at 166. In this case, the record

sufficiently establishes such a flow of value. Both the
stipulated facts and the testinony of appellant's vice-president
and general counsel, M. Maynard Turk, reveal that the hol ding of
H MONT stock was nore than a nerely passive investnent. At the
risk of being repetitive we wll set forth bel ow sone of the nore
salient facts.

In 1983, appellant concluded that it no | onger wi shed to
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engage in the business of manufacturing pol ypropyl ene resins, but
i nstead, wi shed to expand its specialty chem cal business which
was nore insulated fromthe market pressures incident to

pol ypropyl ene manufacturing. It is the specialty chem cal

busi ness in which appellant is engaged in the State of Maryl and.
Appel I ant then began seeking a joint venturer for the purpose of
di sposing of its pol ypropyl ene busi ness. Appellant's vice-

presi dent and general counsel, M. Mynard Turk, testified that
it had al ways been appellant's plan to seek a joint venturer
rather than nerely a purchaser for the assets because a potenti al
purchaser "woul dn't have the necessary technol ogy, and they would
want some -- | think some confort or sone support from sonebody
who had a stronger background in the technology.” 1In early 1983,
appel | ant approached Montedi son with the concept of formng a
joint venture for the purpose of manufacturing pol ypropyl ene
resins. Montedison, an Italian conpany and a nmanufacturer of

pol ypropyl ene, had unsuccessfully attenpted to becone involved in
the U S. market on a nunber of occasions prior. The joint
venture sought to marry appellant's marketing ability with
Mont edi son' s nore superior manufacturing technol ogy and, thus,
create the world's | owest cost producer of polypropylene on a
worl d scale. Appellant contributed all of its manufacturing
assets and technol ogi cal personnel to the joint venture.

Appel I ant and Mont edi son | eased office space to H MONT until such
time as H MONT was able to obtain or build its own office
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facilities. In addition, H MONT contracted for certain
adm ni strative services (accounting, contracting, payroll and
i nsurance services) from appellant and Mont edi son pursuant to a
series of witten agreenents. Wile the services provided by
appel l ant di m nished as tinme went on, they did not fully end
until a year after appellant disposed of its stock in H MONT.
M. Turk described H MONT as an i nmedi ate success. |In February
1987, H MONT was subject to a public stock offering wherein
HI MONT rai sed in excess of $379, 000, 000.00, and in Septenber
1987, appellant sold its interest in H MONT to Montedi son for net
proceeds of $1, 487,500, 000. 00.

Appel I ant argues that the details regarding the formation of
H MONT are not relevant to determ ning whether the gain fromthe
sale of its stock can be taxed by Maryland. Appellant argues
that, instead, we should exam ne only the actual sale of the
stock to determ ne whether the sale served an operati onal
function of H MONT. Appellant argues that if we restrict our
inquiry in this manner, we will see that the sale was not
occasi oned by an operational goal of appellant. Specifically,
during his testinony, M. Turk stressed that the ultinmate sale to
Mont edi son was occasi oned by threats from Mont edi son of a hostile
tender offer.

First, we note that we are not required to restrict our
exam nation to the precise snapshot urged by appellant. See

Mbil QI Corp., 445 U. S. at 440 (rejecting taxpayer's suggestion
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that the Court should treat taxpayer's receipt of dividends as a
di screte "taxable event" bearing no relationship to its
operations in Vernont). Regardless of the trigger for the
precise timng of the sale, the record as a whol e supports the
view that the sale did, indeed, further an operational goal of
appellant. In its 1987 annual report, appellant stated that
"[flromthe early 80's, Hercules' primary objective for
pol ypropyl ene resins was the enhancenent of its value for
ultimate disposition” and that "[t] he sale of H MONT represents
Hercul es' substantial and highly profitable di sengagenent from
t he pol ypropyl ene resins business."” Further, appellant
stipulated that in 1983 "it devel oped a course of action designed
to reduce its exposure to petrochem cal comodities by
strategically changing froma comodity based chem cal conpany to
a specialty based chem cal conpany,” and that "Hercules' efforts
over the years, from 1983 to 1987, in disposing of this major
el ement of Hercules [referring to its interest in H MONT]
benefitted Hercules in ternms of enhanced expansion into val ue
added, growth oriented areas of the chem cal industry." (Enphasis
added.)

Appel  ant asserts that the Tax Court's treatnent of the sale
of stock "cones dangerously close to being an argunent that the
sale of the H MONT stock in 1987 was part of a step transaction

initiated with the creation of HHMONT in 1983." Cting G eene V.
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US., 13 F.3d 577 (2nd Cr. 1994), appellant argues that the step
transaction doctrine has no application to the facts of this case
because (1) there was no binding commtnent to undertake the sale
at the time of formation, (2) the final sale was not prearranged
at the tinme of the formation, and (3) the steps leading up to the
sale are not so interdependent as to have no i ndependent
significance when viewed separately. Contrary to appellant's
argunent, the stipulations and the statenents nade by appel | ant
inits annual report do suggest that the final sale (although not
the precise timng of the sale) was contenpl ated by appel |l ant at
the tinme of formation. |In any event, the step transaction
doctrine is a doctrine whereby two or nore separate transactions
are treated as a single taxable event rather than as separate

t axabl e events. See generally Penrod v. Comm ssioner, 88 T.C

1415, 1428-37 (1987). That is not what the Tax Court has done in
this case. |Instead, it nerely |looked at the entire history of
the formation of HIMONT up to and including the sale of stock to
determ ne the operational significance of the sale of the stock.
This clearly was appropriate under the unitary business test.

See Allied-Signal, 504 U S at 775, 788 (in determ ning whet her

state could tax dividends received by a parent fromits
subsidiary, the Court examined the entire relationship between

the parent and subsidiary); FE._ W Wolwrth Co., 458 U.S. at

362-70 (sane); ASARCO 458 U. S. at 320-24 (sane).
In addition to providing appellant with a vehicle for
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di sposing of its pol ypropyl ene busi ness, the creation of H MONT
provi ded appellant with a supplier of pol ypropyl ene resins which
it continued to use in its business after the formation of

H MONT. For the years 1984 through 1987, H MONT's sales to
appellant were 12 to 13%of its total sales. 1n 1988, the year
after appellant disposed of its H MONT stock, H MONT's sales to
appel l ant represented only 7.8% of its total sales. Wile, as
appel l ant points out, the nere fact of such sal es does not

satisfy the unitary business test, see ASARCO 458 U. S. at 320-

22, this case is distinguishable from ASARCO, in which the sales
bet ween the parent and subsidiary constituted the sole criterion
in support of a unitary business finding. Certainly, the supply

of raw materials froman affiliate or subsidiary to the owner

conpany is a relevant factor for consideration. See Container

Corp., 458 U.S. at 180 n.19 (discussing Corn Products v.

Commi ssioner, 350 U. S. 46 (1955), reh'g denied, 350 U S. 943

(1956)) .
Appel  ant argues that this case is indistingushable from

Allied-Signal. Appellant notes that |ike the investnent at issue

in Allied-Signal, appellant and H MONT had no commbn nanagers,

officers or enployees, no joint borrowi ngs, no |loans in either
direction, no debt guarantees, and only sone sal es conducted at

arms length. Allied-Signal, however, is significantly

di stingui shable fromthis case. Unlike the taxpayer in Allied-
Signal, appellant created H MONT through the vehicle of a joint
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venture, contributed 50% of HI MONT's operating assets to H MONT,
and contributed all of its technical personnel to H MONT.

Further, there is evidence that appellant created H MONT in order
to divest itself of its polypropyl ene business, a factor that was

not present in Allied-Signal. Appellant and H MONT did

substantial business with one another, whereas the parties in

Al lied-Signal stipulated that the sales by ASARCO s subsidiaries

to Bendi x "were mnute conpared to Asarco's total sales.” 504

US at 775. Further, appellant and Montedi son had veto power

over major corporate acts of H MONT pursuant to H MONT's by-I| aws.
Contrary to appellant's assertion, this is not a case in

whi ch the Tax Court grounded the constitutionality of Maryland's

tax on "the nmere fact that an intangi bl e asset was acquired

pursuant to a long-termcorporate strategy of acquisitions and

di spositions. . . ." Alied-Signal, 504 US. at 788. This

| anguage refers to the fact that New Jersey's basic theory in

Al lied-Signal was that "nultistate corporations |ike Bendix

regard all of their holdings as pools of assets, used for naximm
long-termprofitability, and that any distinction between
operational and investnent assets is artificial." 1d. at 784.
The Supreme Court noted that, while it could be assuned that the
managers of Bendi x cared nost about the profits entry on a
financial statenent, such state of mnd "sheds little [ight on

t he question whether in pursuing maxi mum profits they treated
particul ar intangi ble assets as serving, on the one hand, an
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i nvestment function, or, on the other hand, an operational
function." 1d. at 785. Gven that all investnents ideally serve
t he purpose of increasing a conpany's profitability, New Jersey's
characterization sought to obliterate the |ine between investnent
and operational function, a line that the Suprene Court

determ ned was worthy of retaining. By contrast, the function of
the creation of H MONT and ultimte sale of H MONT stock was not
merely to increase the investor's profitability in the usua
sense of the term but instead, was to transformthe nature of
the investor's business. Rather than disregard the |ine between
i nvestment and operational function, the Tax Court determ ned on
whi ch side of the line appellant's investnent in H MONT fell.

Qur review of the entire record before the Tax Court
convinces us that a reasoning m nd reasonably coul d have
concluded, as did the Tax Court, that appellant failed to neet
its burden of denonstrating that the gain fromits sale of H MONT
stock was not taxable by the State of Maryl and.

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.
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