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Di all o Mugabe D shnman, the appel |l ant, was convicted by a jury
in the Crcuit Court for Prince CGeorge’s County, Judge Sheila
Tillerson Adans presiding, of first degree nurder and robbery. The
appel l ant raises three issues for our consideration on appeal:

1. Did the trial court commt error in
refusing to instruct the jury on
mansl aughter, accessory after the fact,
assaul t and battery, reckl ess
endanger nent, and defense of others?

2. Did the trial court commt error in
adm tting evidence of cocai ne possession
by the appellant the day after the
of f ense?

3. Did the trial court commt error in
allowng the testinony of the nedical
exam ner when the chain of custody of the
body had not been proven?

Perceiving no error below, we shall affirm the judgnent of the
trial court.

l.
BACKGROUND

On March 11, 1996, the body of Peverly Hart (“the victini) was
di scovered off to the side of Lottsford Vista Road. The discovery
was made by Edward Pickens, who was driving to work at
approximately 6:00 a.m that norning when he noticed a small fire
at the side of the road. He stopped to investigate and, noticing
the fire was that of a burning body, he contacted the police.

The exact events surrounding the death of the victim are

uncl ear due to the varying accounts of the night in question.



During the afternoon or evening of March 10, 1996,! for sone
unknown reason, the victim ultimately drove to 410 Cedar Leaf
Avenue, which was the appellant’s residence that he shared with his
fiancée, Felicia Jackson.? And, sone tinme during the course of
that night, the victimwas nurdered. The appellant elected not to
testify at trial. Nevertheless, the followng witten statenents
were admtted by the State at trial as the appellant’s expl anations
(al beit inconsistent) for what occurred on the date in question.
Statenment No. 1. On March 12, 1996, at 9:45 a.m, after his
appr ehensi on, the appellant gave his first witten statenent to the
police. In that statenent the appellant maintained that he cane
home on the afternoon of Mirch 10 to find a black bag wth
sonething stuffed inside in one of the bedroons. On further
i nvestigation, the appellant discovered the body of a woman that
was bound with tape. The appellant said he also noticed a note
that read: “You snitch and your bitch is next, do what you gotta.”
The appel l ant “freaked,” called various friends asking for a ride

so that he could “di spose of sone trash,” and at approximtely 2:00

IMs. Hart was last seen by M. Nelson Bond, a friend of the decedent’s, at
2:00 p.m on the day of the nurder.

2ppparently, the victimand Ms. Jackson had been acquai ntances prior to the
ni ght of the nurder. Furthernore, the appellant said he had knowmn Ms. Hart for
about four nmonths prior to the nurder.

Ms. Jackson was also indicted in relation to the instant case as an
accessory after the fact to nurder.



a.m on March 11 the appellant finally saw a friend drive by who
offered to give hima ride.?

At that point, the appellant and Ms. Jackson cane outside of
their residence carrying the body still in the garbage bag. They
put the body in the trunk of the vehicle and proceeded to a gas
station where the appellant filled a container with gasoline. They
next approached Lottsford Vista Road where the appellant inforned
the driver to pull off to the side of the road. The appellant,
with the help of Ms. Jackson, renoved the body fromthe trunk and
t he appel | ant dragged the body down a small hill next to a bridge.
The appellant poured gasoline on the body and ignited it, the
vehicle then fled the scene.

Statenent No. 2. The appellant’s second statenent was al so
given on March 12, 1996, but this one was nade at 4:15 p.m I n
this statenent the appellant maintained that he and Ms. Jackson
were at their residence when the victimcanme over. M. Jackson and
the victimthen began to quarrel, at which point the victimgrabbed
Ms. Jackson by the hair and they both “threw a coupl e of punches.”
The appel | ant grabbed the victimby the jacket collar in an attenpt
to pull the two wonen apart, and sonehow all three of the
i ndividuals fell backwards. Then, according to the appellant, “a

few nonents later in the mdst of the confusion [the victin] wasn’'t

SAccording to the appellant, he never told the driver of the vehicle what
was in the bag. Al the appellant said was that he had to take a bag to his
br ot her’s house.



movi ng. She took one nore deep breath so | thought she was fine
and then she laid there.” The appellant and Ms. Jackson both

“pani cked,” and the appellant “nade sone calls to get rid of [the

victims body].” The appellant ended his statenent by maintaining
that “I didn’t try to choke anyone and [Ms. Jackson] wasn’'t
either.” Wen asked why the victimhad been bound wi th duct tape,

t he appel l ant responded that he didn't “want her to get up and go
nowhere.” At that point the appellant renoved sone rings fromthe
victims fingers and placed her body in a garbage bag. The
appel l ant did not el aborate further on exactly how he di sposed of
t he body.

Monte McNair was the driver of the vehicle from which the
appel | ant obtai ned assistance. At trial, M. MNair testified that
just after mdnight the appellant came by M. MNair’s house and
asked if M. MNair could give hima ride. M. MNair agreed, and
once back at the appellant’s residence M. MNair waited in his
vehicle while the appellant entered his residence. A short tine
|ater, the appellant and Ms. Jackson appeared. They were both
wearing surgical gloves and carrying sonmething wapped in a
bl anket. The two then put the object in the trunk of M. MNair’s
vehi cl e and the appell ant al so placed a gasoline can in the trunk.
M. MNair drove to Lottsford Vista Road at the request of the
appellant. Once at the scene where the victims body was dunped,
M. MNair watched from his vehicle while the appellant and M.
Jackson renoved the item from the trunk of the vehicle, the
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appel  ant carried the gasoline can over to the wooded area, and the
appel lant returned to the vehicle and told M. MNair not to say
anything about what had just occurred. M. MNair further
expl ai ned that after hearing the next day that a burned body had
been found in the sane area he contacted the police.

The appel | ant was apprehended by police on March 12, 1996, at
his home. He was arrested on unrel ated bench warrants and taken to
the police station. Later that sanme evening, the appellant took
the officers to a pawn shop where the victinis jewelry was | ocat ed,
and he also took themto the place where he had di sposed of her
vehicle. During a subsequent search of the appellant’s residence,
duct tape was recovered.

The appel |l ant was charged with nmurder, robbery with a deadly
weapon, robbery, and car jacking. On March 3, 1997, the
appellant’s trial began.* At the conclusion of the five-day trial,
the State elected to nol pros the charges of arned robbery and car-
jacking, and the jury convicted the appellant of first-degree
mur der and robbery. The appellant was subsequently sentenced to
life inprisonment plus ten years consecutive. This tinely appeal
was not ed.

1.
DI SCUSSI ON

A
Failure to G ve Requested Jury Instructions

4The charges agai nst Ms. Jackson were severed fromthe appellant’s case.
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Maryl and Rul e 4-325(c), entitled “Instructions to the Jury,”
provides in pertinent part,
The court may, and at the request of any
party shall, instruct the jury as to the
applicable law and the extent to which the
i nstructions are binding.

As the Court of Appeals reiterated in Smth v. State, 302 Ml. 175,

179 (1985), “‘it is incunbent upon the court,... when requested in
a crimnal case, to give an... instruction on every essential
question or point of |aw supported by the evidence.’”” (Quoting

Bruce v. State, 218 M. 87, 97 (1958).) That requirenent to
instruct the jury is mandatory. Ellison v. State, 104 M. App
655, 660, cert. denied, 340 Md. 216 (1995).
Furt hernore, when review ng whether a trial court was required
to give a requested instruction, an appellate court
nmust determ ne whet her t he request ed
instruction constitutes a correct statenent of
the law, whether it is applicable under the
facts and circunstances of this case; and
whether it has been fairly covered in the
instructions actually given.
Mack v. State, 300 Md. 583, 592 (1984). W therefore reverse for
a refusal to give a jury instruction only on a show ng of an abuse
of discretion. Dean v. State, 325 Md. 230, 240 (1992).
The appellant first conplains that the trial court erred in
refusing to give various jury instructions he requested. The

requested instructions were for (1) manslaughter, (2) defense of

others, (3) accessory after the fact, (4) reckless endangernent,



and (5) assault and battery. W shall discuss the mansl aughter and
def ense of others instructions together and then dispose of the
remai ni ng three.

1
Mansl aught er and Defense of O hers

The appel |l ant requested that the trial court instruct the jury
as to mansl aughter as well as defense of others. In support of the
instructions, defense counsel maintained that the appellant’s
second statenent to the police, introduced by the State at trial,
evidenced that he had no intent to kill the victimbut rather that
her death resulted accidentally when the appellant intervened in
a fight between the two wonen. Thus, the appell ant argues that
that statenment equated to prinma facie proof of defense of others,
adequate for either (1) reducing nmurder to not guilty in the case
of a perfect defense of others, or (2) reducing nurder to
mansl aughter in the case of an inperfect defense of others. The
appel lant further relies on the fact that because his indictnent
“tracked the | anguage of Maryland Code, Article 27, Section 616" he
was “charged wi th mansl aughter.” Accordingly, the appellant woul d
have us reverse the decision of the |ower court.

The issue the appellant brings before us, though penned in
ordinary terns of the trial court’s failure to give requested jury
instructions, is not quite as sinple as either of the parties has
contenplated. In fact, the ultimate answer to the question “D d

the trial court err in refusing to give the requested mansl aughter



instruction?” requires us to ask a series of prelimnary questions
that will necessarily enable us to reach the appropriate decision
gi ven the unique facts in the case at bar.

a. Was the appellant charged with mansl aughter in accordance with
Md. Ann. Code, art. 27 § 6167

Before proceeding to the appellant’s argunent that an
i nperfect defense of others permtted a jury to return a verdict of
mansl| aughter as opposed to nmurder, as a threshold issue we nust
resol ve whether the appellant was charged w th manslaughter in
accordance with the language in his indictnent. Al t hough the
appellant is correct in his assertion that his indictnent was, in
fact, in the formprescribed by Ml. Ann. Code, art. 26 8 616 (1996
Repl. Vol.), his analysis is flawed when he necessarily assunes
that he was charged with mansl aughter. W el aborate.
Section 616, entitled “Indictnment for nurder or nmansl aughter,”
provi des:
In any indictnent for nmur der or
mansl aughter, or for being an accessory
thereto, it shall not be necessary to set
forth the manner or neans of death. It shal
be sufficient to use a fornula substantially
to the followng effect: “That A B., on the
day of .... nineteen hundred and ...., at

the county aforesaid, feloniously (wilfully
and  of deli berately preneditated malice

aforethought) did kill (and nurder) C D
agai nst the peace, governnment and dignity of
the State.”

That section was originally enacted in 1906, and for over ninety

years it has remained in the sanme form with only a few m nor



al terations. In 1963 the last clause of the statute, providing
that the killing was done “against the peace, governnment and
dignity of the State,” was added. See 1963 MI. Laws ch. 558 § 7;
Ross v. State, 308 Md. 337, 343 (1987). Additionally, there were
al so anendnents to its form due to controversies regarding the
death penalty. State v. Ward, 284 M. 189, 200 (1978). Those
anmendnments, however, had no effect on the substance of the section
now before us.

The enactnent of section 616 was not intended to create a new
of fense, but rather it “‘nerely furnishes a shortened statutory
form whi ch may, but need not, be used in lieu of the comon | aw
forms.”” Woton-Bey v. State, 308 Mil. 534, 538, cert. denied, 481
U S. 1057 (1987)(quoting Wod v. State, 191 Md. 658, 667 (1948)).
I n Neusbaumv. State, 156 Md. 149 (1928), the Court of Appeals had
occasion to pass upon the constitutionality of section 616. I n
hol ding that the section did pass constitutional mnmuster, the Court
further illumnated the purpose of the shortened statutory form of
the indictnent:

Statues simlar in character to that now
under consideration have been enacted in many
of the Anerican states as well as in Engl and,
in an effort to escape the excessive formalism
of the comon law, which fornerly nade the
conviction or acquittal of one charged wth
crimte so often turn wupon sone technica
qui bble rather than wupon the guilt or
i nnocence of the accused, and the uniform
tendency of the courts has been to uphold them

wherever that could be done w thout infringing
the right of the accused to the protection of
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such constitutional guarantees, as the right
to be informed of the charge against him

ld. at 157-58; see also State v. Ward, 284 Md. at 200; State v.
WIlianmson, 282 Ml. 100, 109-110 (1978).

Turning to the precise wording of the statute, both this Court
and the Court of Appeals have held that, generally speaking, under
the statutory short formof the indictnment, an accused nay be found
guilty of first degree nurder, second degree nurder, or
mans| aughter. State v. Ward, 284 Md. at 200; Gay v. State, 6 M.
App. 677, 684 (1969); MFadden v. State, 1 M. App. 511, 516
(1967). Nevertheless, in Brown v. State, 44 Ml. App. 71 (1979),
former Chief Judge Glbert, witing for this Court, recognized an
exception to that general rule. In Brown, the defendant was
charged by way of indictnent which read, in relevant part: “that
M chael Allen Brown, Defendant, did wunlawfully, wllfully,
deliberately and with preneditation kill and slay George Wesley
Jones....” (Enphasis supplied.) W explained that “the inclusion
in the indictment of the words ‘with preneditation’ and
‘deliberately precludes a construction that the indictnment charges
mansl aughter.” 1d. at 74. Accordingly, the defendant in Brown was
indicted by way of the statutory short form since the statutory
form includes the terns “deliberately” and “preneditated” in
parent heses and the legislature, by providing for the possibility
of such wording, obviously intended for the inclusion of those
terms to be enconpassed wthin the statutory short form
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Nevert hel ess, the form under which Brown was charged, because of
the inclusion of the terns “preneditated” and “deliberately,” no
| onger automatically included a manslaughter charge in the
i ndi ct ment.

Maryl and | aw has | ong supported the proposition enphasized by
this Court in Browmn. Sonme one hundred years ago it was recognized
that statutory short formindictnents could appropriately be used
to charge various degrees of homcide. In 1897 Lew s Hochhei nmer
wr ot e:

By 24 & 25 Vict., ch. 100, 8 6 and
simlar statutes in various states, it is nmade
unnecessary, in indictnments for homcide, to

set forth the manner or neans of death. Such
| egislation has been sustained against

obj ecti ons on constitutional grounds.
I ndictnents thereunder nmay be worded as
fol | ows:
1. Murder.
The Jurors etc. present, that A B., on
etc., at etc., feloniously and of his
[ del i berately premeditat ed] mal i ce

af oret hought did kill and nurder C D., against
t he peace etc.

2. Mansl aughter
The Jurors etc. present, that A B., on
etc., at etc., feloniously did kill and slay
C.D., against the peace etc.
Hochheinmer’'s Crimnal Law, 1% ed. 1897 at 680-81 (enphasis

supplied). Thus, before Maryland had even enacted its 1906 version

of what is now section 616, it was recogni zed that the addition of
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the terns “deliberately” and “preneditated” specified a charge of
mur der rather than mansl aughter.

We are faced with the identical situation here as was before
this Court sone twenty years ago in Brown. The appellant in the
case at bar was charged by way of indictnent which read:

The Grand Jurors of the State of Maryland, for

the body of Prince George’'s County, on their

oath do present that DI ALLO MJUGABE DI SHVAN

|ate of Prince George’s County, aforesaid, on

or about the 10" day of March, nineteen

hundred and ninety-six, at Prince George’'s

County aforesaid, feloniously, wilfully and of

hi s deli berately prenedit at ed mal i ce

af oret hought, did kill and nurder Peverly

Anrise Hart, in violation of the Comon Law of

Maryl and, and agai nst the peace, governnent

and dignity of the State. (Muirder).
(Enphasi s supplied.) As in Brown, the appellant’s indictnent
substantially tracks the | anguage of section 616, thereby charging
the appellant by way of the statutory short formindictnment. As in
Br own, the terns “deliberately” and “preneditated’ wer e
specifically added to the appellant’s short formindictnment. It
follows then that, as in Brown, the wording of the indictnent
against the appellant precluded an interpretation that the
i ndi ct ment charged mansl aughter.

b. Does a finding that mansl aughter was not charged in the
i ndi ctment prevent that offense fromreaching the jury
for consideration?

In light of the fact that contrary to the appellant’s
assertions he was not specifically charged wth mansl aughter, we
next nust consider whether the failure of the indictnent to charge

12



mansl aught er precluded that offense fromcom ng before a jury for
consideration. W hold that it does not.
It is well settled that voluntary manslaughter is a |esser

i ncl uded offense of nmurder. Beckwith v. State, 78 M. App. 358,
366 (1989), aff’'d in part, rev'd in part, 320 M. 410 (1990)
(“IMurder in the second degree and nanslaughter are |esser
i ncluded offenses in first degree murder[.]”). Neverthel ess, when
a lesser included offense is an uncharged | esser included offense,
a jury instruction with regard to that | esser offense need only be
gi ven when the evidence generates the giving of the instruction.
Bl ackwel | v. State, 278 Ml. 466, 477 (1976), cert. denied, 431 U S.
918 (1977) (“The general rule is that where there is no evidence
supporting conviction of a Ilesser degree of homcide, no
instructions on |esser offenses should be given.”); Beckwith v.
State, 78 Md. App. at 366; see also Hof v. State, 337 Md. 581, 612
(1995) (Maryland Rule 4-325(c) “has been interpreted to require
that a requested instruction be given only where there is evidence
inthe record to support it.”). 1In Blackwell, the Court of Appeals
cited its earlier decision of Chisley v. State, 202 Ml. 87 (1953),
for the proposition that a judge need not instruct a jury on a
| esser included offense when no evidence is offered to generate
that | esser offense. The Court wote:

In [Chisley, the defendant] was convicted of

first degree nmurder. The case was submtted

to the jury on the basis of first and second

degree nurder only; Chisley contended that he

13



was entitled to a jury instruction on

mans| aught er . W held that in the total

absence of evidence of provocati on or passion,

there was no basis upon which a jury could

properly arrive at a verdict of mansl aughter,

and that consequently it was not error for the

trial judge to refuse to give an instruction

on mansl aught er.
Bl ackwel |, supra, at 477-78. W find the holding in Chisley
persuasive to the argunent currently before us.

In the case at bar, the failure of the indictnent to charge
mansl aughter did not foreclose conpletely the possibility of the
appel lant receiving a jury instruction as to mansl aughter. But ,
because mansl aughter was an uncharged | esser included offense of
murder, the appellant was entitled to an instruction on
mansl aughter if, and only if, the evidence generated the offense of
mansl aughter. That, in turn, brings us to our third question:

c. Was the requested mansl aughter instruction generated
by the evidence?

To resolve the third question, we nmust now turn to the heart
of the appellant’s claimas to mansl aughter, i.e., that because he
was comng to the aid of another (Ms. Jackson), he was entitled to
an instruction on defense of others. If, on the one hand, the
appel l ant had successfully generated a case as to the inperfect
def ense of others, then the manslaughter claim should have been
submtted to the jury as a neans by which the jury could mtigate
murder to mansl aughter. [|f, on the other hand, the appellant had

failed to generate an issue as to inperfect defense of others,
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then, as that was his only factual basis for requesting a
mansl aughter instruction at trial, the manslaughter instruction was
properly refused. W nust determne whether the appellant
successfully generated a factual issue as to defense of others.
When cl ai m ng defense of others, the appellant has “the burden
of initially producing ‘sonme evidence’ on the issue of mtigation
or self-defense (or of relying upon evidence produced by the State)
sufficient to give rise to a jury issue with respect to these
defenses[.]” State v. Evans, 278 M. 197, 208 (1976); see also
Robertson v. State, 112 M. App. 366, 381 (1996) (Maryland foll ows
federal court principles that “a defendant is entitled to have the
judge instruct the jury on his theory of defense provided that it
is supported by |law and has sone foundation in the evidence.”);
Sparks v. State, 91 M. App. 35, 55, cert. denied, 327 M. 524
(1992) (“[I1]t is necessary for a defendant to generate a genuine
jury issue as to certain defenses before beconmng entitled to jury
instructions with respect to them?”). The evi dence produced on
behal f of the defense need not rise to the |level of “beyond a
reasonabl e doubt,” “clear and convincing,” or “preponderance.”
State v. Martin, 329 M. 351, 359, cert. denied, 510 U S. 855
(1993); Dykes v. State, 319 Md. 206, 217 (1990). Accordingly, the
appel I ant bore the burden of producing “sonme” evidence which would

allow a jury to find that he acted in defense of others.

15



The Maryland Crimnal Pattern Jury Instructions lists four
factors, all of which nust be present for the appellant
successfully to generate an issue of defense of others. Those
factors are:

(1) the defendant actually believed that the
person defended was in immediate and
i mm nent danger of bodily harm

(2) the defendant’s belief was reasonabl e;

(3) the defendant used no nore force than was
reasonabl y necessary to defend the person
defended in light of the threatened or
actual force; and

(4) the defendant’s purpose in using force
was to aid the person defended.

MPJI -Or 5:01. A perfect defense of others occurs when a defendant
honestly and reasonably believes that the person defended was in
i mm nent danger of death or serious bodily harm The result is a
not guilty verdict. See A exander v. State, 52 Ml. App. 171, 176-
78, aff’d, 294 Md. 600 (1982). On the other hand, if a defendant
honestly, but unreasonably, believes that the person defended was
in immnent danger of death or serious bodily harmand he honestly,
but unreasonably, believes that the force used was necessary, then
the defendant has an inperfect defense of others capable of
reducing a nurder charge to mansl aughter. Shuck v. State, 29 M.
App. 33, 37-43 (1975).

In rejecting the appellant’s requested instruction on that

defense, the trial court explained:
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Again, defense of others is a defense,
and the defendant —there is no evidence that
the defendant believed that the person
defended was the person was in inmmediate
danger of serious bodily harm there is no
evidence that the defendant’s belief was
reasonable, and there is no — for those
reasons, there was nothing[.]

W agree with the trial court that the appellant failed to
generate any issue of defense of others to warrant a jury
i nstruction. The appellant’s sole basis for requesting the
instruction was that “he was not legally responsible for the death
of the victim because he was comng to the aid of sonmeone in a
fight,” that soneone being M. Jackson. The only evidence the
appellant set forth to support his theory was the second witten
statement that he gave to police on March 12, in which he stated
that Ms. Jackson and the victim quarreled, they both “threw a
coupl e of punches,” and the victimgrabbed Ms. Jackson by the hair.
Furthernore, in his statenent the appellant clained that when the
victimand Ms. Jackson were fighting, he “thought they were joking
at first.”

In sum the appellant utterly failed to put forth any evidence
that he believed Ms. Jackson to be in “imediate and inm nent
danger” of death or serious bodily harm or that even had he

entertained such a belief (which is highly doubtful given his

comment that the wonen had appeared to be “joking”), that that
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belief would have been reasonable under the circunstances.?®
Because the record | acked “sufficient support in the evidence” to
warrant a jury instruction as to either perfect or inperfect
def ense of others, Robertson, supra, at 385, the trial court acted
properly in refusing to give the requested jury instruction.

In light of the appellant’s failure to generate an affirmative
defense, we may now turn to our fourth and final question:

d. Did the trial court properly refuse to give
t he requested mansl aughter instruction?

Qur sinple answer to that question is yes. By engaging in the
precedi ng anal ysis, we have determ ned that the appellant was not
charged with mansl aughter, and because he was not charged wth
mansl aughter he was only entitled to a mansl aughter instruction if
it had been generated by the evidence. W have further determ ned
t hat because the appellant failed to generate an issue of inperfect
defense of others (the only basis for which the appellant clained
mansl| aughter) the jury was given no factual basis to find him
guilty of mansl aughter. Therefore, we cone to the inescapable
conclusion that as the | esser included offense of nmansl aughter was
nei ther charged nor generated by the evidence, the trial court
acted properly in refusing to give the requested instruction.

2.

SAl though the defense fails if even one of the four conponents is not
adequately generated by the defense, we note parenthetically that we al so have
trouble finding that the appellant generated an issue as to the third or fourth
conponents, i.e., that he used no nore force than was necessary and that his sole
purpose in using force was to aid Ms. Jackson
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Accessory After the Fact

The appellant also clains that he was inproperly denied an
instruction on accessory after the fact. He relies on his first
statenment given to police and clains that “because he only hel ped
di spose of an already dead body” he was, at nost, guilty of being
an accessory after the fact to nurder. Again the appellant relies
on the indictment as his support for requesting the instant
instruction: “[T]he statutory short form nmurder indictment, I|ike
that used in the instant case, has been held to also charge the
crinme of accessory to nmurder.” The appellant brings our attention
to Souffie v. State, 50 Md. App. 547, 569 (1982), in which this
Court held that “the statutory short form of indictnent for
murder... Art. 27 8 616, applies to nurder, manslaughter, or for
bei ng an accessory thereto.”

We agree with the appellant that, generally speaking, the
short formindictnment will suffice to put an accused on notice not
only as to the various degrees of homcide, but also as to
accessoryship of that homcide. |In cases such as the one before
us, however, where the indictnment by its precise |anguage
specifically charges first degree nurder and fails to charge its
| esser counterpart of manslaughter, we decline to extend the scope
of the indictnment to al so chargi ng accessoryship. The |ogic behind
our holding is quite sinplistic indeed. |If, in fact, the inclusion

of the words “preneditated” and “deli berate” precludes the charging
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of mansl aughter, a |l esser formof hom cide but a form of hom cide
nonet hel ess, then why would the addition of those two key words not
al so preclude the charging of a non-lesser included non-hom ci dal
of fense? The answer to that question is that it would not. W
cannot imagine that the |legislature intended, when contenplating
the addition of the words “preneditated” and “deliberate” in an
indictnment, to restrict the availability of nmanslaughter, but it
did not so intend to restrict the availability of an accessory to
that rmurder. As we presune, when construing a statute, to carry
out what the legislature intended, see, Johnson v. State, 75 M.
App. 621, 630-31 (1988), we hold today that when indicted under
Article 27 8 616 with a nurder that was “preneditated and
del i berate,” the wrding of such indictnent precludes a
construction that the accused is charged with an accessoryship of
that nmurder. Therefore, as accessory after the fact was neither
charged nor a lesser included offense of nmurder in the instant
case, the trial court commtted no error in refusing the requested
i nstruction.

3.
Reckl ess Endangernment, Assault and Battery

As to the appellant’s contention that the jury should have

been instructed on reckless endangernent,® again we perceive no

M. Ann. Code art. 27, § 12A-2 (Supp. 1997), provides, in pertinent part:
(1) Any person who reckl essly engages in conduct
that creates a substantial risk of death or serious
physical injury to another person is guilty of the
m sdeneanor of reckl ess endangernment and on conviction
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error. Reckl ess endangernment, to be sure, is a |esser included
of fense of “either a grossly negligent involuntary mansl aughter or
a depraved-heart second-degree nurder.” WIllians v. State, 100 M.
App. 468, 485 (1994). The appellant, however, cites WIllians for
t he proposition that reckl ess endangernent “has been recogni zed as
a lesser included offense of second degree nurder and
mansl aughter.” The appell ant overl ooks the fact that Wllians is
referring to involuntary acts of homcide, and he significantly
omts the phrase “depraved-heart” from the second-degree nurder
characterization, as well as the term ®“involuntary” from the
mans| aught er characterization. Wereas there was no argunent bel ow
that the victimis death in the instant case resulted from an
i nvoluntary act of the appellant, his reliance on WIllians is
whol |y m splaced. Accordingly, as the offense was not charged and
was not a lesser included offense of the offenses that were
charged, no jury instruction was warranted.

Finally we di spose of the appellant’s contention that the jury
shoul d have been instructed on assault and battery “because [the
appel lant] only battered, but did not kill the victim” Assault
and battery are, indeed, |esser included offenses of nurder. See
Patrick v. State, 90 Md. App. 475, 486 (1992). Nevertheless, they

wer e uncharged | esser included offenses. And, because given the

is subject to a fine of not nobre than $5,000 or
i nprisonment of not nore than 5 years or both.
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facts in the instant case we find “no rational basis” upon which
the jury could have convicted the appellant of the | esser included
of fense of assault and battery but not the greater charged of fense
of murder, see, e.g. id. at 487-88, we hold that the instruction
was properly denied.

B.
Evi dence of Subsequent Cocai ne Possessi on

The appellant next conplains that the trial court erred in
al | ow ng evi dence of cocai ne possession on the day after the crine
to be admtted at trial. Specifically, the appellant contends that
the evidence was admitted in violation of Maryland Rul e 5-404(Db).
That rul e provides:

(b) Other Crines, Wongs, or Acts. —Evidence
of other crimes, wongs, or acts is not

adm ssible to prove the character of a person
in order to show action in conformty

therewith. It may, however, be adm ssible for
ot hers purposes, such as proof of notive,
opportunity, i ntent, pr eparati on, conmon

schene or plan, know edge, identity, absence
of m stake or accident.

The testinony of cocaine possession that the appellant
chall enges was elicited from Al phonso Barnes, a friend of the
appel l ant, who was called as a witness for the State. M. Barnes
testified, over defense objections, that on the day after the
i nstant offense the appellant “showed [hin] sonme crack cocaine.”
The appellant now clains that M. Barnes's testinony was highly

prejudicial as well as irrelevant to the ultimate issue in the
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case, i.e., whether the appellant was involved in the nmurder of the
victim and therefore should have been excl uded.

What the appellant fails to nention before this Court,
however, is that on nunmerous occasions during the trial and prior
to the testinony of M. Barnes the defense had cross-exam ned
vari ous witnesses as to whether they had ever seen the appell ant
use or sell drugs. The trial court allowed limted testinony as to
t he appel l ant’ s cocai ne possession to refute what had been brought
out by the defense in earlier cross-examnation. W find the trial
court’s actions perfectly reasonable, given the fact that the
defense itself introduced testinony at trial regarding possession
of drugs by the appellant. As Judge Chasanow expl ained for the
Court of Appeals in Clark v. State, 332 Md. 77, 84-85 (1993):

The “opening the door” doctrine is really
a rule of expanded relevancy and authorizes
adm tting evidence which otherw se woul d have
been irrelevant in order to respond to (1)
adm ssi bl e evi dence whi ch generates and i ssue,
or (2) inadm ssible evidence admtted by the
court over objection. GCenerally, “opening the
door” is sinply a contention that conpetent
evi dence which was previously irrelevant is
now rel evant through the opponent’s adm ssion
of other evidence on the sane issue.

(Footnote omtted.)

We agree with the State that the appellant, by eliciting

testinony of the appellant’s drugs habits or |ack thereof, “opened

the door” so that the State could properly say: “M/ opponent has

injected an issue into the case, and | ought to be able to
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i ntroduce evidence on that issue.” |d. at 85. The trial court
commtted no abuse of discretion.

C.
Adm ssion of Medical Exam ner’s Testinony

The appellant finally maintains that the nedical exam ner was
erroneously permtted to testify at trial when the chain of custody
of the victims body had not properly been established within the
dictates of Md. Code Ann., Cs. & Jud. Proc. § 1004 (1995 Repl
Vol . & Supp. 1997).7 He specifically argues that because (1) there
appeared to be no nortician’s statenment and (2) even had such a
statenment existed, it was not delivered to the defense at |east 25
days prior to trial as required by the statute, the trial court
commtted error in admtting the testinony of the nedical exam ner.

The appel | ant, however, has waived any claimof error because
prior to trial he entered into a witten stipulation with the State
all ow ng the evidence to be admtted. As the State contends, and
correctly so, “a stipulation is an agreenent between counsel akin
to a contract,” and “[p]arties are generally held bound by their

sti pul ations.” State v. Broberg, 342 M. 544, 558-59 (1996).

"That section, entitled “Statenent establishing chain of custody,” provides
in pertinent part:

(b) Statenment establishing chain of custody;
contents. — (1) In a crimnal proceeding for a death
which is a nedical examner’'s case, the chain of
physi cal custody and control nmay be established by a
signed statenent by the nortician, or the nortician' s
agent, servant, or enployee, who transported the body to
the medi cal examiner’s office, w thout the necessity of
the personal appearance in court by the person who
signed the statenent.
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After holding the matter sub curia, the trial court ruled that the
parties had, in fact, stipulated as to the chain of custody of the
victims body. W can find no abuse of discretion in that ruling.

JUDGVENTS AFFI RVED, COSTS
TO BE PAI D BY APPELLANT.
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