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Angel a Murphy (“Mirphy”), a Baltinore County police officer,

was fired fromher job on Septenber 1, 1993, for an “[i]nability



to performthe duties and functions of a Police Oficer for
medi cal reasons which cannot be accommodated.” After filing two
earlier petitions, Mirphy, on August 6, 1996, filed a second
anended petition for wit of nmandanus requesting, inter alia,
that she be reinstated as a Baltinore County police officer and
t hat she be awarded damages for a denial of due process.
Appel l ee, Baltinore County, filed a notion to dism ss that was
granted by the Grcuit Court for Baltinore County on October 16,
1996.
Murphy filed a tinely appeal presenting two questions:
1. If a police officer is denied a

disability retirenment, is the police

departnment precluded from di sm ssing

that officer because she is physically

unable to performher full police

duties?

2. s a police officer denied her property

right in continued enploynent w thout

due process of |aw when that officer is

term nated without a pre-term nation

hearing or post-term nation hearing

shortly after her term nation?
Qur answers to both questions are, “Not necessarily,” and for
reasons expl ai ned bel ow, we shall affirmthe judgnent of the

circuit court.

. BACKGROUND FACTS

Most of the facts set forth in Section | are based on
hi stories provided by Murphy to health care providers who
exam ned her and thereafter wote reports that were filed in the

record in this case. Because of the nunber of reports and the



detailed histories that appellant provided, we have attenpted
only a brief summary —yet one that will be inclusive enough to
understand the | egal argunents presented.

In February 1988, at age 22, Murphy, an African-Anerican,
joined the Baltinore County Police Departnent. She served five
tumul tuous years as a police officer. Mirphy clains that she was
permanently nmentally di sabl ed due to having been the victim of
raci smand discrimnatory treatnent by her police departnent
supervisors, particularly by one supervisor, Sergeant MGCee.
During a performance eval uation, MGee, according to Mirphy,
“tackl ed” her. She sustained injuries to her armas a result of
this attack.!?

In addition to this physical attack, Mrphy clains that
fellow police officers directed racially derogatory remarks at
her and she was otherw se systematically harassed. When she
filed conplaints about her treatnent, she was |abeled a
“conpl ainer.” Mirphy was told that there were no problens before
she canme to the precinct and that she tried to nake everything a
“bl ack/white issue.” Because of perceived racial tensions, she
becane increasingly agitated in 1992 after white Los Angel es
police officers, who were accused of wongfully beating Rodney
King, were acquitted of state crimnal charges.

Mur phy was descri bed by her doctors as “a hostile, angry

young woman,” who adm tted that she had problens dealing with the

'!An investigation by the police departnent cleared Sgt. M:Gee of the charges
| odged by Mur phy.



public and follow ng orders. For instance, Miurphy admtted that
she often ignored supervisors if she felt that their demands were
“uni nportant.” She was hostile to and denigrated fell ow African-
Anerican police officers by characterizing themas “house
niggas.” Simlarly, she admtted to “cussing out” citizens who
called the police hotline with “stupid ass questions.” In sum
according to reports submtted by Murphy’s treating doctors, she
had difficulty getting along with either white or African-
Anerican co-workers due to her nental condition.

Mur phy “‘regrets’ that she has not ‘blown away’ [certain]
menbers of the Police Departnent” and has said that she
under st ands why postal workers have resorted to violence. She
reported to one of her doctors that “she was not entertaining
such an idea but could understand how sweet a feeling it would be
—even for just a moment —to get even.” Her greatest regret was
that her nenesis, Sgt. McGee, retired before she could get even
with him

According to appellant, her treatnent by the police
departnment caused a “nmental condition [that] prevented [her]
fromperformng the tasks required of a police officer, even one
filling a light-duty position [like tel ephone duty].” Mirphy’s
“mental condition” manifested itself in the form of depression,
nervousness, insomia, and stomach problens that had her “eating
Myl anta |i ke candy.” She began seeing psychiatrists and was

admtted to the Baltinore County General Hospital wth



pancreatitis, which, according to Murphy, was “related to the
hi gh I evel of stress she was encountering.”

Hence, on February 6, 1993, Mirphy applied to the Baltinore
County Enpl oyees’ Retirenment System Board of Trustees for |ine-
of -duty disability retirenent benefits, alleging job-rel ated
stress injuries. The applicable Baltinore County regul ation
requires that:

Upon the application of a nenber in
service or of the enployer, any nenber who
has been totally and permanently
i ncapacitated for duty as the natural and
proxi mate result of an accident occurring
while in the actual performance of duty at
sone definite tinme and place, without willfu
negl i gence on his part, shall be retired by
the board of trustees; provided that the
medi cal board shall certify that such nenber
is nentally or physically incapacitated for
the further performance of duty, that such
incapacity is likely to be permanent, and
t hat such nenber should be retired.

Bal ti nore County Code 8§ 23-55 (enphasis added).

The Board of Trustees reviewed Murphy’s petition and, in
August of 1993, found that she was nentally or physically
di sabled for the further performance of duty but neverthel ess
deni ed her request for a pension because Miurphy had failed to
prove that her disability was likely to be permanent. Shortly
thereafter Murphy was term nated by the police departnent because
of her “[i]nability to performthe duties and functions of a
Police O ficer for nedical reasons which cannot be accommodat ed.”
Mur phy, on Novenber 27, 1993, objected to her discharge by

requesting a hearing before the Personnel Salary and Advi sory



Board (PSAB). The PSAB held a hearing on May 6, 1994, and on
June 6, 1994, denied Mirphy’ s request for reinstatenent.
Appel | ant appeal ed the Board of Trustees’ decision to the
Bal ti nore County Board of Appeals. The Appeals Board affirned
t he decision of the Board of Trustees on March 24, 1994.
1. DI SCUSSI ON
A. Issue | —The Applicability of Biscoe

Cting Biscoe v. Baltinore Police Dept., 96 MI. App. 1

(1993), appellant argues that “[t]he law in Maryl and states that
a police officer denied retirenent benefits on the ground that he
or she is not permanently incapacitated for the further
performance of his or her duties, may not be termnated for an
inability to performthose duties because of the incapacity.”

This was not our holding in Biscoe. W held in Biscoe that “[i]f

an officer claimng [an] incapacity applies for retirenent and is
rejected upon a finding that he or she can performthe duties of
an avail abl e position, the Police Conmm ssioner cannot dism ss the

of ficer upon a finding that the officer cannot performthose

duties.” Biscoe, 96 MI. App. at 22.

Thus, the contradictory findings that existed in Biscoe did
not concern the “permanence” of Biscoe’'s injuries. Instead, the
contradiction existed because, on the one hand, Biscoe was told
by the Board that he could performhis duties and, on the other

hand, he was told by the police departnent that he could not

performthem That issue does not present itself in the case sub



judice. Areviewof the facts in Biscoe will nake appellant’s
m sinterpretati on of the case apparent.?

O ficer Biscoe conpleted police acadeny training in January
1981. By Novenber 1991 he had used over 550 “sick days,” the
bul k of which were taken after March 1988 when Bi scoe was
involved in a line-of-duty accident. In April 1990, Biscoe was
assigned to “light duties” as a warrant officer in the Central
Records Division where he worked for five days before taking a
nine nonth nmedical |eave. During his nedical |eave, in August of
1990, Biscoe filed a petition for a disability pension as
provided for in Baltinmore City Code, Article 22, 8§ 29-41A.% In
January of 1991, a hearing exam ner denied his petition, stating:

The d ai mant does have degenerative arthritis
of the right ankle which limts his ability
to perform prol onged standing or wal king on a

persistent and regular basis. However, [I]
find[] that the Claimant’s forner duties as

2In appellant’s brief, counsel notes his personal famliarity with the facts
in Biscoe (as Biscoe's counsel) and states that “[a] conpl ete understandi ng of the
Bi scoe decision . . . requires a nore in depth exam nation of the procedural
background than is revealed in the Court of Special Appeals’ decision.” Counsel’s
intimate fanmliarity with Biscoe, and the procedural history set forth in the Biscoe
trial record, is relevant only to the extent that it is set forth in the Biscoe
opinion itself. Wat counsel renenbers about the procedures and events that took
pl ace at Biscoe's police trial board or what Baltinore Gty s attorney argued to the
circuit court judge in Biscoe's case is of no value in evaluating the holding in
Bi scoe. The precedential value of a judicial opinion conmes fromits holding not
fromfactual determinations or procedural histories. See State v. Jones, 103 Ml.
App. 548, 607, rev’'d on other grounds, 343 Mi. 448 (1996).

5The applicable Baltinore City regulation applied in Biscoe is sinilar, but
not identical, to the Baltinbre County provision at issue in this case. It reads
as foll ows:

Any menber who has been determined by the hearing exam ner to be
totally and permanently incapacitated for the further perfornmance of
the duties of his job classification in the enploy of Baltinore Gty,
as the result of an injury arising out of and in the course of the
actual performance of duty, without willful negligence on his part,
shall be retired by the Board of Trustees on a special disability
retirement.

Baltimore City Code, Article 22, § 34(e).
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Warrant OFficer did not require extensive
wal ki ng and standing on a regul ar basis.

In other words, the hearing exam ner determ ned that O ficer
Bi scoe was still able to perform*“light duties” and, thus, was
not totally disabled. About three nonths later, in April of
1991, the Director of Personnel wote a letter to Biscoe
expl aining that his use of nedical |eave was far above the
preci nct average and that he needed to reduce greatly his use of
| eave. \When Bi scoe continued to use an excessive anount of sick
| eave, the Director recommended that he be brought before the
di sciplinary board. After numerous adm nistrative and judici al
heari ngs, Biscoe was term nated fromthe police force because of
his inability to performhis duties —even light duty —on a
full-time basis, a conclusion by the Departnent conpletely at
odds with the Board' s determ nation that Biscoe was able to
performlight duties.

Thus, the issue in Biscoe was not the “permanency” of
O ficer Biscoe s injuries, as appellant argues, but the conflict
created by the fact that the disability retirenment board found
that Biscoe was still able to performlight duty, and therefore
not qualified for a pension, and the fact that the police
departnent |ater term nated Biscoe’s enpl oynent because it
determ ned that Biscoe's injuries did not permt himto perform
even light duty on a full-tinme basis. This conflict created an

i nper m ssi bl e Catch-22.



It is here undisputed that the Board of Trustees and the
Board of Appeals rejected Murphy’s retirenent disability claim
because they determ ned that no evidence was put forward to prove
that her injury was “likely to be permanent.” Baltinore County
Code 8§ 23-55 presents three requirenents for obtaining a
disability pension. The officer nust prove that he or she was
(1) “totally and permanently incapacitated,” (2) by an acci dent
that occurred in the line of duty, (3) that was not caused by
wi |l ful negligence on the officer’s part. 1d. In reviewing the
deci sion of the Board of Trustees, the County Board of Appeals
correctly applied the plain neaning of the statute, stating:

The Board [of Trustees] enphasizes that the
requi renents of Section 23-53 of the Code
must be nmet by the Petitioner before she is
entitled to receive ordinary disability
retirement. Not only nust the Petitioner
show that she is nentally or physically

i ncapacitated for the further performance of
duty, she nust also establish that her
incapacity is Likely to be permanent. . . .
[ T] he Board finds that the Petitioner has

failed to show that her condition is
per manent .

(Enmphasi s added.)

There was anple evidence in the record to support the
finding that appellant did not satisfy her burden of proof by
showi ng that her disability was “likely to be permanent.” Dr.
Bar bara McLean, a nedical doctor, was the only expert who
testified before the County Board of Appeals. She acknow edged
that the issue of permanency was not addressed in her report or

in those of other doctors who had treated Murphy. She noted that



“permanency in any nedical conditionis difficult. . . . \Wat
w Il happen in the future is difficult to say. . . . \Wat that
means, does that nmean . . . with psychotherapy and with a job
change she could at sone point return? | amnot sure. And it’s
not really addressed.” She gave no further opinion as to the
i ssue of Murphy’s permanent disability. Under the circunstances,
there was good reason for the County Board to determ ne that
Mur phy had not proven that her injury was “likely to be
per manent.”*

Wth that said, there is no inherent contradiction, or
Cat ch- 22, between the County Board determ nation that Mirphy
failed to prove that her injuries were permanent and the police
departnent’s determ nation that she was unable to fulfill her
duties as a police officer. The Board of Trustees, the County
Board of Appeals, the Departnment, and (as will be shown, infra)
Mur phy hersel f agreed that Murphy was di sabled and at the tine
was unable to performany police duties. Therefore, Biscoe is
not controlling in this case. W hold that nothing in the
deci sions of either the Board of Trustees or the County Board of
Appeal s woul d prevent the Chief of Police fromfiring Mirphy due
to her inability to performher police duties. The circuit court

did not err in denying the wit of mandanus.

“Appel | ant dedi cated four pages of her brief arguing against the determnation
by the Board of Trustees and the County Board of Appeals that she was not
permanently injured. Wile we disagree with her contention, the contention is, at

bottom irrelevant. 1In her Conplaint, filed in the circuit court, appellant did not
request a reversal of the County Board of Appeals’ decision, nor did she request
that she be granted a disability pension as relief. She asked that a wit of

mandamus be issued so that she would be reinstated to her forner position on the
police force
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B. Issue Il —Appellant’s Due Process O aim

Citing Suprene Court precedent, appellant argues that, as an
enpl oyee with a vested property interest in her continued
enpl oynent, her due process rights were viol ated because she was
not given a hearing prior to being fired or shortly thereafter.?®

In her brief appellant admtted that she could not perform
the duties of a police officer at the tinme she was fired. For
exanpl e, she says, “There was no dispute [in the trial court]
over the fact that Murphy’s nental condition prevented her from
performng the tasks required of a police officer, even one
filling a light duty position.” Likew se, after she was fired,
when she presented evidence to the County Board of Appeals, she
t ook the sane position. Nevertheless, she asked the trial court
to issue a wit of mandanmus ordering the police departnent to
reinstate her in a position that she admts she coul d not
perform By admtting that she could no | onger perform her
police duties, appellant effectively gave up a claimthat she had
a vested property right in continued enploynent. An enployee has
no vested property interest in keeping a job that the enpl oyee
admts he or she cannot perform Even assum ng that Muirphy had,

at the time of her discharge, a vested right in continued

5'n the case sub judice, while Mirphy conplains that she did not receive a
hearing until My 1994, she did not request a hearing until Novenber 29, 1993 —
al nost three full nonths after her discharge. The Court of Appeals has noted that

“a person illegally disnmssed fromoffice is not thereby exonerated from obligation
to take steps for his own protection and may not for an unreasonable |ength of tine
acqui esce in the order of renoval.” Duffey v. Rickard, 194 M. 228, 235 (1950)

(quoting Nicholas v. United States, 257 U S 71, 75 (1921). A though the issue need
not be here decided, it mght well be argued that Mirphy’'s delay of three nonths was
of an unreasonabl e | engt h.
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enpl oynent, she was not deni ed due process. Under the Baltinore
County Police Departnent Rules and Regul ati ons and Manual of
Procedure, Article 5, 8 35, a police officer such as appell ant
with at least five years experience would normally have a vested
property right in his or her job. Suprenme Court precedent
requires that enployees with vested enpl oynent rights nust

recei ve procedural due process prior to dismssal. See generally

Glbert v. Homar, 117 S. C. 1807 (1997); develand Bd. of Educ.

v. Loudermll, 470 U S. 532 (1985); Mathews v. Eldridge, 424 U S

319 (1976); Board of Regents v. Roth, 408 U S. 564 (1972). The

guestion becones whether, in this case, Mirphy received adequate
procedural due process.

The Suprene Court in Louderm Il held that an enployee with a

vested property right was entitled to a limted pre-term nation
hearing that is an “initial check agai nst m staken decisions” and
a nore conprehensive post-termnation hearing. 1d. at 545. The
pre-term nation hearing has a three-fold function: first, to
gi ve the enpl oyee notice, oral or witten, of the charges or
reason for termnation; second, to give the enployer’s

expl anation for the charges or termnation; and third, to allow

the enpl oyee to present her story. 1d. at 546; see also G lbert,

117 S. C. at 1811.

As required by LoudermlIl, O ficer Miurphy was given witten
notice of her immnent term nation, she was told why, and she was
given at | east one option, i.e., she could take nedical |eave for

one year. Mirphy was not, however, given a pre-termnation right
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to “tell her story” as to why she should not be di sm ssed.

Nevert hel ess, as shown by the case of Codd v. Velger, 429 U S

624 (1977), this did not result in a denial of due process. In
Codd, the appellant clained that his due process rights were

vi ol ated due to “stigmatizing” information contained in his old
enpl oynent file that caused himto be dism ssed fromhis
subsequent job. The Suprene Court stated that in such a case the
Fourteent h Anendnment demands a hearing in order for the enpl oyee
to refute the charges against him 1d. at 627 (citing Roth, 408
US 564). “But if the hearing mandated by the Due Process

Clause is to serve any useful purpose, there nmust be sone factual

di spute between an _enpl oyer and a di scharged enpl oyee .

Id. (enphasis added). Because the plaintiff did not argue that
the stigmatizing informati on was fal se, the Court determ ned that
his right to a hearing did not exist under the Due Process
Cl ause.

Mur phy presents us with a simlar situation. The Due
Process procedural safeguards are in place in order to protect
t he enpl oyee froma “m staken decision.” The police departnent
and Angi e Murphy agreed that Mirphy had a nmedical condition that
coul d not be accommodat ed. Murphy took the position that she
could not performany type of police work. Thus, unless Mirphy
had argued bel ow that she was no | onger nedically or nentally
di sabl ed and therefore was able to perform her police duties,
there was no factual dispute between the two parties that could

be resolved by either a pre- or post-term nation hearing.
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““IDlue process is flexible and calls for such procedural
protections as the particular situation demands.’” Glbert, 117

S. . at 1812 (1997) (quoting Murrissey v. Brewer, 408 U S. 471,

481 (1972)). In the case sub judice, Mirphy was given as nuch

process as her situation denmanded.

JUDGVENT AFFI RMED
COSTS TO BE PAID
BY APPELLANT.

14



