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RESTI TUTI ON —

A delinquency petition nust allege the facts which constitute
t he del i nquency and specify the |aws all egedly viol ated, but
it need not identify each victimof the delinquent act.
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Appel lant, Tyrek S., is a juvenile who was found to have
commtted a delinquent act based on the unauthorized use of a
vehicle. Following a hearing on restitution, appellant took
exception to recommendations by a nmaster. The Circuit Court for
Baltinore County, sitting as a juvenile court, approved the
recommendati ons of the master and overrul ed the exceptions. This
appeal followed. W affirm

FACTS

On August 8, 1996, appellant and anot her person were
passengers in a vehicle that collided with a car being driven by
Daniel Gaff. On August 9, 1996, the State filed a delinquency
petition/conplaint for restitution against appellant. At a
hearing on Septenber 6, 1996, a master entered a finding of
del i nquency agai nst appellant for the unauthorized use and
destruction of the vehicle and recommended that he be conmmtted
to the Departnment of Juvenile Justice for placenent. The Circuit
Court for Baltinmore County, sitting as a juvenile court, approved
the master’s finding and recommendati on and entered an order to
that effect on the sane date

At a restitution hearing held on Septenber 23, 1996, the
State indicated that it was seeking restitution on behalf of the
followng entities: (1) GEICO Insurance Co., the insurer of the
vehi cl e used wi thout authorization; (2) Comrunications

Construction Co. (“CCC’), the owner of the vehicle driven by M.



Gaff; and (3) Royal Insurance Co., CCC s insurer. Appellant’s
counsel objected to all evidence of damages regarding the vehicle
driven by M. Gaff on the basis that M. Gff was only naned as a
w tness on the delinquency petition, and not as a victim The
mast er overrul ed appell ant’ s objection, and observed that M.
Gaff, his enployer, and his enployer’s insurance conpany, were
victinms that suffered pecuniary | osses as a result of appellant’s
del i nquent act.

Appel lant testified that he was 16 years ol d, had an eighth
grade education, had no assets, and nade $42 in 1996. Based on
this testinony, appellant’s counsel argued that her client |acked
the neans to pay any restitution. Considering the age and
ci rcunst ances of appellant, the master recommended that appell ant
make restitution in the follow ng amounts: (1) $8,744 to GEl CO
(2) $500 to CCC, and (3) $656 to Royal |nsurance.

On Cctober 11, 1996, appellant’s counsel filed witten
exceptions to two of the master’s reconmendations relating to
restitution and requested a hearing. At the exceptions hearing
before the juvenile court on January 28, 1997, appellant’s
counsel raised only one exception. She argued that no
restitution award should have been entered in favor of CCC and
Royal I nsurance because M. @Gff was not nanmed in the delinquency
petition as a victim A second exception regardi ng appellant’s

| ack of a present ability to pay restitution was abandoned. On



March 4, 1997, the juvenile court, finding that appellant’s
counsel had adequate tine to prepare and contest the restitution

awards of CCC and Royal |nsurance, overrul ed the exceptions.

QUESTI ONS PRESENTED
Appel | ant presents two questions for our consideration
whi ch, as rephrased by us for clarity, are:
1. Did the juvenile court err in awarding restitution to a

victimnot naned in a delinquency petition?

2. Did the juvenile court err in finding that appellant
had the ability to pay restitution?
STANDARD OF REVI EW
The standard of appellate review this court nust apply in a
juvenil e delinquency matter is governed by Maryland Rul e 8-
131(c).! Absent clear error, an appellate court will not set

aside the judgnent of the trial court. |Inre Tinothy F., 343 M.

371, 380 (1996); In re Antoine H , 319 Ml. 101, 107-108 (1990).

'Maryl and Rul e 8-131(c) provides:

When an action has been tried without a jury, the
appellate court will review the case on both the
| aw and the evidence. It will not set aside the
judgnment of the trial court on the evidence unless
clearly erroneous, and will give due regard to the
opportunity of the trial court to judge the
credibility of the w tnesses.
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DI SCUSSI ON
Appel  ant contends (1) that the juvenile court erred in

ordering appellant to pay restitution to a victimnot naned in

t he deli nquency petition, and (2) that he should not pay
restitution because he does not have the present ability to do
so. The State contends (1) that the juvenile court did not err
in awarding restitution to CCC and Royal |nsurance, and (2) that
appel l ant’ s second i ssue was not properly preserved and,

t herefore, need not be considered by this court. W agree with

the State and affirmthe judgnment of the juvenile court.

l.

Prelimnarily we note the followng. First, appellant is
not chal l enging his adjudication of delinquency with respect to
t he unaut hori zed use and destruction of the vehicle. Second,
appel l ant does not raise any issue with respect to actual notice.
The juvenile court noted that, on Septenber 6, 1996, appellant’s
counsel was put on notice that at the restitution hearing to be
hel d on Septenber 23, 1996, the master woul d address the issue of
restitution with respect to M. Gff, CCC, and Royal Insurance.
Furthernore, at the exceptions hearing in juvenile court,
appel l ant’ s counsel conceded that, although she disagreed with
the master’s decision to consider awarding restitution to CCC and

Royal I nsurance, she had enough tinme to prepare an opposition



Wth respect to that consideration. Consequently, consideration
of appellant’s first question is narromy limted to whether the
State foll owed proper pleading procedures with respect to the
del i nquency petition.

On August 9, 1996, the State filed a delinquency petition
pursuant to section 3-810(c)(4)(ii) of the Courts and Judi ci al
Proceedings Article of the Annotated Code of Mryland.? The
contents of a delinquency petition are governed by section 3-

812(a).® The State alleged that appellant was a delinquent and

’Md. Code, Cts. & Jud. Proc. 8§ 3-810(c)(4)(ii) (Supp. 1996).
The State’s Attorney shall nmake a prelimnary review as
to whether the court has jurisdiction and whether
judicial actionis in the best interests of the public or
the child. The need for restitution nmay be consi dered as
one factor in the public interest. After the prelimnary
review the State’s Attorney shall, within 30 days of the
recei pt of the conplaint by the State’s Attorney, unless
the court extends the tine:

1. File a petition;

2. Refer the conplaint to the Departnent of
Juvenil e Justice for i nfor mal
di sposition; or

3. Di sm ss the conplaint.

M. Code, Os. & Jud. Proc. § 3-812 (Supp. 1996). Petition;
general procedures.

(a) Allegations generally.--A petition shall allege
that a child is either delinquent, or in need of
assistance, or in need of supervision. | f it
al | eges delinquency, it shall set forth in clear
and sinple language the alleged facts which
constitute the delinquency, and shall also specify
the laws allegedly violated by the child. If it
alleges that the child is in need of assistance or
in need of supervision, the petition shall set

(continued...)
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set forth facts relevant to the unauthorized use and destruction
of the wvehicle. 1In so doing, the State identified Benjamn
Blum the owner of the stolen vehicle, as the victimand
identified M. Gaff as a witness to the accident.

Appel I ant spends a significant portion of his argunent
defining the word “victim” For our purposes, we focus on the
definition of victimas provided by section 3-801(t)(1).4 This
provi sion defines victimas “a person who suffers direct or
t hreat ened physical, enotional, or financial harmas a result of
a delinquent act.” A straightforward application of this
definition to M. Gaff indicates that he is a victim |n other
words, it is undisputed that M. Gaff suffered pecuniary | osses
as a result of appellant’s delinquent act.

Bef ore addressing the pleading issue specifically, we note
that, according to Ml. Code, art. 27, section 808(a)(1)(i), the
juvenile court has the statutory authority to enter a judgnent
against a child that has: (1) commtted a delinquent act; and (2)

the act has resulted in the destruction of another person’s

3(....continued)
forth in clear and sinple |anguage the alleged
facts supporting that allegation.

Sections 3-810 and 3-812 of the Cts. & Jud. Proc. art. of the
Maryl and Code were anended, effective October 1, 1997. The
anendnents do not specifically address the issue raised herein.

‘Md. Code, Cts. & Jud. Proc. 8§ 3-801(t)(1) (Supp. 1996).
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property.% This Court has expl ai ned that:

[T]hree findings . . . are required to
support a restitution judgnent: (1) that the
child commtted a delinquent act; (2) that
the child damaged, destroyed, or decreased

t he value of another’s property; and (3) that
such damage, destruction, or dimnution in
val ue caused by the child occurred during or
as a result of the delinquent act.

In Re Daniel S., 103 Md. App. 282, 291 (1995)(quoting In Re Jason

W, 94 Md. App. 731, 736-737 (1993)). These findings were nmade
with respect to appellant and are unchal | enged.

In the instant case, appellant’s delinquent act resulted in
the destruction of M. Blunis vehicle and al so damaged t he
vehicle M. Gff was driving. Thus, it was within the juvenile
court’s power to enter a judgnment against appellant for the
| osses caused by his delinquent act. Mbreover, pursuant to
section 808(a)(2), it is within the juvenile court’s jurisdiction
to order a child to make restitution to a victimor a third party

payor.% Hence, it was proper for the juvenile court to award

Md. Ann. Code art. 27, § 808(a)(1)(i) (1996)

(a) In general.--(1) The juvenile court may enter
a judgnment of restitution against the parent of a
child, the child, or both in any case in which the
court finds a child has commtted a delinquent act
and during or as a result of the conm ssion of that
del i nquent act has:

(i) St ol en, damaged, destroyed, converted,
unl awful | y obtained, or substantially decreased the
val ue of the property of another.

®Md. Ann. Code art. 27, 8§ 808(a)(2) (1996)
(continued...)
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damages based on either M. Gaff’s status as a victim or on
CCC s and Royal Insurance’s status as third party payors.

Lastly, other relevant provisions of section 808 were
conplied with because: (1) a restitution hearing was held after
appel I ant was adj udi cated a delinquent’; and (2) the judgnent
ent ered agai nst appellant did not exceed the statutory nmaxi mum of
$10, 000.8 The juvenile court entered a judgnent agai nst
appellant in the amobunt recomrended by the master. The aggregate
total of the restitution awards to GEI CO, CCC, and Roya
| nsurance equal ed $9, 900.

Al t hough there are no cases on point with respect to the
pl eadi ng i ssue, section 3-812 requires that the petition set
forth the “facts which constitute the delinquency” and specify

the laws allegedly violated. This section requires that the

8(...continued)

(2) The juvenile court may order the parent of a child,

a child, or both to nmake restitution to:
(1) The victim
(1) Any governnental entity, including the
Crimnal Injuries Conpensation Board; or
(iti) A third party payor, including an insurer,
t hat has made paynent to the victimto conpensate
the victim for a property |oss under paragraph
(1)(i) of this subsection or pecuniary |oss under
paragraph (1)(ii) of this subsection.

Sections 807 and 808 of article 27 of the Maryl and Code were
anmended, effective OCctober 1, 1997. The anendnents do not
specifically address the issue raised herein.

‘Md. Ann. Code art. 27, § 808(d) (1996).

8d. Ann. Code art. 27, § 808(c)(2) (1996).
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exi stence, although not necessarily the identity, of one or nore
victinms be alleged if such information is necessary to allege a
del i nquent act or acts. The requirenent was net in this case.
There was one delinquent act wwth nmultiple victins as

di stingui shed from several delinquent acts when the exi stence of
different victinms may have to be identified to allege each act
and violation of law. \Wen there is one delinquent act, and one
violation of law, the identity of any victimor the existence of
all victinms need not be alleged in the petition. W, therefore,
hold that the juvenile court did not err in ordering that
restitution be paid on behalf of M. Gff to CCC and Royal

| nsur ance.

.

On Cctober 11, 1996, appellant’s counsel filed witten
exceptions to the master’s recommendati on that appell ant pay
restitution to GEI CO, CCC, and Royal Insurance. At the
exceptions hearing on January 28, 1997, however, appellant failed
to raise the issue of appellant’s inability to pay restitution.?®
As a result, when the juvenile court issued its order on March 4,

1997, it did not address this issue. GCenerally, an appellate

Prior to the anendnents of Cctober 1, 1997, the juvenile court
had to consider the “age and circunstances” of the child prior to
entering an order for restitution. Now, the test that the juvenile
court nmust apply focuses on the child s “ability to pay.” See M.
Ann. Code art. 27, 8§ 807(a)(4) (1997 Supp.).
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court “wll not decide any other issue unless it plainly appears
by the record to have been raised in or decided by the trial

court.” Rule 8-131(a). See Brecker v. State, 304 Ml. 36, 40

(1985) (failure to object to absence of inquiry regarding
defendant’s ability to pay restitution is waiver). Consequently,
we find a wai ver of appellant’s second question and do not reach
its nerits.

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.
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