Ajury in the Crcuit Court for Wcom co County (Warren, J.)
convi cted appel l ant Edward Norris Graham of assault with intent to
mur der, assault and battery, assault, use of a handgun during the
comm ssion of a crinme of violence, reckless endangernent, and
rel ated handgun charges. The trial judge sentenced appellant to
seven years in the Division of Correction for assault with intent
to murder; five years, without the possibility of parole, for use
of a handgun, to run consecutively; and one year for assault, also
to run consecutively. Al other convictions nerged for sentencing
pur poses. Appellant raises two questions, which we have restated
slightly:

|. Is the evidence insufficient to sustain the
conviction for assault with intent to nurder?

1. Did the trial court err in sentencing M.

G aham separately on two assaul ts?
We answer both questions in the negative and, accordingly, affirm
the circuit court.

FACTUAL BACKGROUND
On January 12, 1996, Kevin Donenick drove to a public

tel ephone located in the parking lot of a convenience store in
Del mar, Maryland. Wile using the tel ephone, which he accessed
while remaining in his autonobile, he noticed a car pull into the
lot in front of his car with its high beam headlights shining on
his face. Thinking it was his nei ghbor, who drove the sane nodel
car, “horsing around,” Donenick raised his mddle finger in an

obscene gesture. Appellant, who was driving the other vehicle, got
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out of the car and wal ked to where Donenick was sitting in his
vehicle, and asked himif he “had a problem” Donenick testified at
trial that he answered, “[Y]eah, | had a problemw th himpulling
up in front of me and putting his high beans in ny face.” The two
conti nued to exchange remarks until appellant reached into the car,
grabbed his collar, and tried to hit Donenick in the face, and did
graze his cheek. Donenick, telephone receiver still in hand, hit
appellant with the receiver, at which tinme appellant stepped back
fromthe car, pointed a gun at Doneni ck, and said, “I’'ll put a cap
in your ass right now, . . .” The gun was pointed at Donenick for
several seconds, after which appellant pointed it toward the ground
and worked the slide of the gun. Donenick inmediately threw the
phone receiver out the wi ndow and put the car in drive, leaving the
parking lot. As he drove away, Donenick heard a gunshot, although
nei ther he nor his car was struck. Domenick drove to the rear of
the store, parked, entered the store, called police, and gave a
description of appellant and the vehicle.

When police officers arrived, they searched the parking | ot
and | ocated a spent shell casing. A police officer |ater stopped
the vehicle appellant was driving and arrested him A search of
the vehicle belonging to appellant uncovered a gun, wapped in a
towel, under the passenger seat. At trial, a firearns exam ner
testified that the casing recovered fromthe crine scene had been

fired fromappell ant’ s gun.
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DI SCUSSI ON
l.

Appel lant, in this appeal, clains that the evidence introduced
at trial was insufficient to sustain the conviction for assault
with intent to nurder, as the nere pointing of a weapon at anot her
does not support an inference of an intent to kill.

In reviewing a case to determne the sufficiency of the
evidence to support the conviction, the court nust determne
whet her, after viewi ng the evidence in the |light nost favorable to
the prosecution, any rational trier of fact could have found the
essential elenments of the crinme beyond a reasonabl e doubt. Jackson
v. Virginia, 443 US. 307, 319, 99 S.C. 2781, 61 L.Ed.2d 560
(1979); MMIllan v. State, 325 MI. 272, 600 A 2d 430 (1992); W/l son
v. State, 319 M. 511, 573 A 2d 831 (1990). The intent el enment of
assault with intent to nurder requires proof of a specific intent
to kill under circunstances such that, if the victimhad died, the
of fense would be nurder. State v. Jenkins, 307 Ml. 501, 515, 515
A.2d 465 (1986). Intent to murder is an elenent the prosecution is
required to prove; as an evidentiary matter, however, such proof
can be based upon a showing of, or inference from certain other
factors or circunstances. 1d. at 512.

In determning the intent of the defendant, the trier of fact
is permtted to infer the requisite intent from the surrounding

circunstances. Intent is subjective, such that, wthout the
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cooperation of the accused, it cannot be directly and objectively
proven. Consequently, without a statenent from the accused, its
presence nmust be shown by established facts that permt a proper
inference of its existence. State v. Earp, 319 Md. 156, 167, 571
A . 2d 1227 (1990) (quoting Davis v. State, 204 M. 44, 51, 102 A 2d
816 (1954)).

Evi dence showing a design to commt grievous bodily injury,
such as using a deadly weapon directed at a vital part of the body,
is sufficient circunstanti al evidence because it gives rise to an
evidentiary inference of an intent to nurder. Jenkins, 307 M. at
513. This raises the question, what is neant by the words
“directed at”? |Is pointing the gun sufficient, or nust the gun be
fired at the victimfor the act to be considered to be “directed
at”?

In Hall v. State, 69 Ml. App. 37, 516 A 2d 204 (1990), this
Court considered whet her the evidence was sufficient to support a
conviction of assault with intent to nurder. That case arose out
of a chase in the early norning hours by Mntgonery County Police
of ficers pursuing Lorenzo Hall, a suspect in a burglary and auto
theft. The officers chased Hall on foot into a dark, wooded area.
As the officers reached the edge of the wooded area, they heard a
gunshot and saw a nmuzzle flash. The officers dove for cover and
did not enter the wooded area. The officers then heard another

gunshot. Anot her Montgonmery County police officer arrived on the
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ot her side of the wooded area and saw Hall energe fromthe woods.
That officer arrested Hall and recovered a handgun. The gun had a
strong odor, indicating that it had been recently fired, and
contained three |ive shells and two spent rounds.

Hal | was charged and convicted on nunerous counts, including
three counts of assault wth intent to nurder, one for each of the
three police officers who chased him Judge Karwacki, sitting on
this Court, wote that the evidence was insufficient to support the
convictions of assault with intent to nurder:

The record before us in the present case,
however, is devoid of any evidence from which
it can be inferred that the appellant acted
with intent to kill the officers who pursued
hi m Because no one actually saw the appel | ant
fire the gun, and there was no evidence as to
the path that the discharged bullet took, no
inference is permssible that the shots were
even randomy directed at the officers.
Applying the constitutional standard of review
to these convictions of assault with intent to
murder, we hold that the evidence was
insufficient to establish the requisite intent
essential to the crime of assault with intent
to nurder.
Id. at 47.

Applied to the present case, there is no evidence as to what
direction appellant fired his gun or what path the bullet took
There were no witnesses who testified as to what position the gun
was in when fired. There was no evidence as to where the bullet
canme to rest. It did not strike Donenick or his vehicle. The

bullet fired by G aham nay have passed through an open w ndow of
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Donmeni ck’s vehicle and out through the other; however, there is
still no evidence of its path. Hall is distinguishable fromthe
case we have before us. Here, appellant pointed a gun at another
person and nmade a threat to shoot that person. These facts give us
sonme appreciation of appellant’s intention, whereas the facts in
Hal | give us nothing to show Hall’s intent.

I n anot her case fromthis Court, Brown v. State, 64 Ml. App
324, 494 A 2d 999 (1985), a suspect in a store robbery pointed a
gun at an off-duty police officer in an attenpt to flee the crine
scene. The proven facts in that case showed nothing nore than the
pointing of the gun, with no verbal threat attached. This Court
overturned Brown’s conviction for assault wth intent to nurder. In
doi ng so, the Court said, “The record, then, reveals nothing nore
than the nere assault itself -- the pointing of the weapon -- and
that clearly, is not enough.” Id. at 333.

The Court of Appeals, in Shenberger v. State, 234 M. 363, 199
A. 2d 233 (1963), considered whether the words used by appell ant
were sufficient to show the requisite intent. In that case, the
def endant put a | oaded gun to his wife’s head, telling her that,
after he used it on her, he was going to turn it on hinself. In
affirmng the conviction for assault wth intent to nurder, the
Court expl ai ned:

If the trier of facts believed the facts to be
as the wife and nei ghbor said they were, as he

seem ngly did, he properly could have found
that the pointing of a deadly weapon at the
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head and the expressed intention to Kkill,
followed by the struggle to again point the
gun at the wfe established the necessary
el ements of the crinme assault with intent to
murder. Had death ensued, the evidence would
clearly have supported a finding of nmalice and
of comm ssion of the crinme of nurder.
|d. at 365.

The Brown court concluded that “the pointing of the deadly
weapon at the head and the expressed intention to kill, foll owed by
the struggle to again point the gun at the [victin] established the
necessary elenents of the crime of assault with intent to nurder.”
Brown, 64 M. App. at 331 (quoting Shenberger, 234 M. at
365) (brackets in original). The controlling factor in raising the
crime from assault to assault with intent to nurder is the
cont enpor aneously expressed threat to kill. Here, Grahanis pointing
the gun at Donenick or firing the gun cannot, w thout nore, support
the inference of an intent to kill. The record does show nore. |t
shows that G aham stepped back, pulled out the gun, pulled the
slide back, and said, “I’'lIl put a cap in your ass right now, ”
after which he pointed the gun at Donenick’s face. Donenick then
drove off, hearing the gunshot as he did so. The jury was entitled
to believe the statenent to be a threat by Gaham to shoot
Doneni ck. It is not our task to second guess the jury. Had
Doneni ck di ed, the evidence woul d have been sufficient to support

a conviction of nurder, as the killing would have been w thout

justification or excuse.
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Appel  ant next clains that the trial court erred in sentencing
hi m separately on count eight. He states that this assault charge
should have nerged with the charge of assault with intent to
murder, as did the assault charge in count four, as a |esser
i ncl uded of f ense.

The information accused appellant of two assaults. Count four
constituted the assault in which Gaham pointed the gun at
Donmeni ck. Count eight was the attenpted battery on Donenick
resulting in the punch and grabbing of Donenick’s collar. Count
four correctly nmerged with the assault with intent to nurder, as it
was the assault with the gun that gave rise to that assault. The
narrow i ssue i s whether the attenpted battery assault should nerge
with the assault with intent to nurder, where the two occur during
the sane transaction but are unrelated in node or nethod.

In Snowden v. State, 321 Ml. 612, 583 A 2d 1056 (1991), the
def endant was convicted of first degree murder, robbery with a
dangerous and deadly weapon, and assault and battery. Snowden and
an acconplice went to a restaurant, intent upon robbery. Wen an
enpl oyee opened the rear door, Snowden entered the restaurant,
struggled with the enpl oyee, and then shot and killed the enpl oyee.
The restaurant manager, upon hearing the noise, cane to the area,
where he was then shot in the armby Snowden. Snowden then |led the

manager, at gunpoint, to where the noney was | ocated, after which
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Snowden and his acconplice left with three thousand dol |l ars.

The issue for the court was whether Snowden’s conviction for
assault and battery should have nerged with the armed robbery
conviction. In determning whether two offenses are the sane, the
Court used the required evidence test. 1d. at 616. “The required
evi dence test ‘focuses upon the elenents of each offense; if all of
the el enments of one offense are included in the other offense, so
that only the latter offense contains a distinct elenent or
di stinct elenments, the fornmer nerges into the latter.”” 1d. at 617
(quoting Jenkins, 307 Md. at 517).

The court tried Snowden without a jury. Since there were no
jury instructions, it was not clear whether his conviction for
robbery was based on the pointing of the gun assault, as a |esser
i ncluded offense, or the shooting of the manager battery, as a
| esser included offense. |If the conviction had been based on the
pointing of the gun, thereby satisfying the force or threat of
force requirenent for robbery, then the shooting would have
supported a separate battery conviction. Because the record did
not reflect which set of events supported the robbery conviction,
t he anbiguity was resolved in favor of Snowden on appeal, with the
Court of Appeals nerging the assault and battery conviction with
t he robbery conviction. 1d. at 619.

Judge McAuliffe, in his concurring opinion, wote:

In the case of nultiple assaults or batteries
the line is wequally difficult to draw
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Al t hough these are common | aw crinmes, and do
not, therefore, involve legislative intent, it
is appropriate in determning the propriety of
cunul ative punishnents to enploy the sane
basi ¢ standards of common sense and fairness
t hat largely influence the outcone of
| egislative intent cases. Certainly, where one
pumrel s another with his fists for several
m nutes, the law would not countenance a
separate punishnent for each tine a blow is
| anded.

ld. At 621. The test stated by Judge McAuliffe in his concurring
opinion set forth two questions to be addressed in determning
whet her convi ctions nerge.

First, is the conduct constituting the assault

or battery for which the State seeks a

separate conviction sufficiently separate from

t he conduct necessary to establish the “force

or threat of force” elenent of robbery so that

dual convictions offend neither a sense of

basic fairness nor essential protections of

t he Doubl e Jeopardy C ause? Second, does the

record affirmatively show that the trier of

fact, in finding the defendant guilty of

robbery, did not in fact rely upon the conduct

constituting the allegedly separate offense to

satisfy the “force” el enent of the robbery?
ld. at 620. Applied to the present case, appellant’s two assault
convi ctions were based on separate nodes of assault, one with a gun
and one with his hand. The record adequately shows that appell ant
was convicted of the assault in count eight, the attenpted battery
of Domenick, wthout it being used as a basis for the greater
of fense of assault with intent to nmurder. The record reveal s that
the trial court, inits instructions to the jury, clearly expl ai ned

each charge, including the difference between the two assaults



11

charged. The judge expl ai ned:

[ T here are two charges of assault, the one

that is nunbered as nunber four and the one

that is nunbered as nunber eight. You cannot

find a verdict of guilty as to both of those

charges unless you find there to have been two

separate assaults. In other words, you can't

find a person guilty of assault twice if there

was only one assault.
The prosecutor, in closing argunent, then explained to the jury the
factual allegations supporting each of the assault charges. I n
sone detail, the prosecutor explained that the punch thrown by
appel I ant supported the assault in count eight and that the use of
the gun supported the assault in count two, in addition to
supporting the assault with intent to nurder charge.

The Court earlier, in State v. Boozer, 304 M. 98, 497 A 2d
1129 (1985), said that “separate acts resulting in separate insults
to the person of the victimmay be separately charged and puni shed
even though they occur in very close proximty to each other and
even though they are part of a single crimnal episode or
transaction.” Certainly, the act of pointing a gun at a person is
separate fromthe act of punching that person and, as such, each is
a separate insult.
The anmbiguity that disturbed the Court in Snowden does not

exi st in the present case. The jury found that there were two
separate assaults, based on the evidence and instructions, such

that there were two separate insults to the person of the victim

Therefore, the trial court properly sentenced appell ant separately
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for the two counts of assault.
JUDGVENTS AFF| RVED.

COSTS TO BE PAI D BY APPELLANT.
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Edward Norris Graham v. State of Maryland, No. 1798, Septenber
Term 1996.

CRIM NAL LAW - SUFFI O ENCY OF THE EVI DENCE - Expressly threatening
to kill and pointing a gun at one’s face is sufficient evidence to
sustain a conviction for assault with intent to nurder.

CRIM NAL LAW - MERGER OF OFFENSES - An attenpted battery assault
shoul d not nmerge with an assault with intent to nurder when the two
assaults are unrelated in node or nethod.




