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Andrea L. Dietz appeals from the Judgnent of Absolute Divorce
entered by the GCrcuit Court for Baltinore County on April 1, 1996,
whi ch judgment provides, inter alia, that Ms. Dietz is granted a
nmonetary award in the amount of $245,000, payable $20,000 within 5
days and the balance in nmonthly installnments of $1,250.00 for 15
years. M. Dy etz raises two questions for our consideration. First,
she clainms that the trial court erred in the application of the
t hree-step procedure for determ ning whether to grant a nonetary
award by failing to determne whether M. Dietz's interest in certain
real property was marital property and by failing to ascribe a val ue
to that interest if found to be nmarital property. Secondly, M.
Dietz asserts that the trial court abused its discretion by ordering
t he paynent of the nonetary award in nonthly installnments over a 15-
year period. Unfortunately for Ms. Dietz, we do not reach these
gquestions, because we have concluded that the appeal in this case

must be di sni ssed.

FACTUAL BACKGROUND

Andrea L. Dietz and WlliamA Di etz were nmarried on January 8,
1977. Two children were born of the nmarriage of the parties, nanely,
Kevin M chael Dietz, born Septenber 21, 1980, and Jillian N cole

Dietz, born July 26, 1982. At the tinme of the marriage, WIIliam
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Dietz was working for his father, Fred E. Dietz, Sr., and with his
brother, Fred, Jr., in the famly farmng and dairy operation. For
the first two years of their marriage, the parties lived in a
farmhouse on a 700 acre farm that was |eased by the famly farm
oper ati on.

In 1978, Fred Dy etz, Sr. entered into a contract for the
purchase of a 289 acre farm known as the Lang Valley Farm At the
tinme of settlenent on February 1, 1979, the deed that was executed by
the seller conveyed the Lang Valley Farmto Fred Dietz, Sr., Fred
Dietz, Jr., and WIlliam Dietz, as joint tenants. Fred Dietz, Sr.
paid a portion of the purchase price at settlenent, and a nortgage
for the bal ance was executed by Fred Dietz, Sr., Fred Detz, Jr., and
WlliamDetz. Wen the Lang Vall ey Farm was purchased, the parties
and their children noved to this farmand resided there until 1990.

From 1979 to 1984, all paynents on the nortgage were nmade by
Fred Dietz, Sr. out of the proceeds of the famly farmoperation. In
1984, Fred Dietz, Sr. decided to retire and transferred all of the
farmoperation assets to his sons, Fred Dietz, Jr. and WIlliam Di et z.
Fred Dietz, Jr. and WlliamD etz then formed a partnershi p known as
"Dietz Brothers Partnership," each owmming a one-half (1/2) interest
t herei n. From and after 1984, the Dy etz Brothers Partnership
continued the famly farm operation and paid off the bal ance of the
Lang Val |l ey Farm nort gage.

I n Decenber of 1990, Andrea Dietz, WIlliam Dietz, and their
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children noved fromthe Lang Valley Farmto a single famly dwelling
that the parties had purchased in Baldw n, Mryl and. Except for
several trial separations, the parties resided there until Septenber
1, 1992, when M. D etz finally noved out and returned to live on the
Lang Valley Farm Ms. Dietz remained in the house until shortly
before it was sold on Decenber 7, 1993. As of February 1995, M.
Dietz was enployed full time at Artography Labs, Inc. as a custoner

service representative with an income of $23,000 per year.

PROCEDURAL HI STORY

On COctober 27, 1992, Andrea Dietz instituted this action by
filing a Conplaint for Limted Divorce and Oher Relief in the
Crcuit Court for Baltinore County. In her Conplaint, Ms. Dietz
sought, inter alia, an award of tenporary and permanent alinony,
custody of both mnor children, and child support. From Cctober 27,
1992 to February 2, 1995, several hearings were held in the circuit
court on the issues of alinobny, support, visitation, custody, and
expenses for experts. The results of these proceedings were that (1)
tenporary alinony was denied by the Donmestic Rel ations Master and no
exceptions were filed by Ms. Dietz, (2) the parties were awarded
joint legal custody of the mnor children, with the primary physi cal
custody of Jillian granted to Ms. Dietz and the primary physical
custody of Kevin granted to M. Dietz, (3) M. Dietz was required to
pay child support to Ms. Dietz of $296.48 per nonth, (4) a visitation

schedul e was established, and (5) Ms. Dietz's request for expenses



for experts was deni ed.

When the case cane to trial on February 28, 1995, before the
Honor abl e Robert E. Cadigan, the only issues remaining for resolution
were the determ nation of a nonetary award, if appropriate, and M.
Dietz's request for attorney's fees. Ms. Dietz advised the trial
court that she was not requesting an award of alinony. The tria
court took testinony and received evidence on 6 separate dates from
February 1995 to February 1996, and issued an oral opinion on
February 26, 1996.

In his opinion, Judge Cadigan stated that the three-step
procedure mandated by Md. Code (1984, 1991 Repl. Vol., 1996 Supp.),
88 8-203 to 8-205 of the Family Law Article (“F.L."), was followed
for the determ nation of what property was marital property, the
valuation of that property, and whether a nonetary award was
appropriate. Regarding M. Detz's interest in the Lang Valley Farm
the trial court found that there was no legally sufficient evidence
to determne the value of any marital interest in the Lang Valley
Farm even if such marital interest existed. Therefore, M. Detz's
interest in the Lang Valley Farmwas not considered in determning a
nmonet ary award. On the other hand, Judge Cadigan held that M.
Dietz's entire interest in the Dietz Brothers Partnership was marital
property. After considering the testinony from experts called by
both parties, the trial court valued the partnership at $1, 204, 759,

and M. Detz's fifty percent interest therein at $602,380. Finally,
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Judge Cadi gan consi dered each of the factors set forth in F.L. § 8-
205(b) and concluded that a fair and equitable nonetary award to Ms.
Dietz was 40.7% of the marital property, or $245,169, rounded to
$245, 000. Judge Cadi gan declared that a judgnment for $245, 000 woul d
be entered against M. Dietz, and he would be required to pay to M.
Dietz $20,000 within 30 days of entry of judgnent! and $1, 250 per
month for 15 years beginning May 1, 1996. M. Dietz's request for
attorney's fees was denied. The Judgnent of Absolute Divorce was
filed on April 1, 1996, and this appeal followed on May 1, 1996.

By check dated April 23, 1996, M. Dietz tendered to Ms. D etz
the first installnment of $20,000 on the nonetary award. Ms. Dietz
endorsed the check and deposited the sane on or about April 26, 1996.
When the first nonthly installnent of $1,250, due May 1, 1996, was
not paid ontine, Ms. Detz filed a Petition for Contenpt seeking to
have M. Dietz held in contenpt of court for failing to pay that
instal | ment. The circuit court issued a Show Cause Order and
schedul ed a heari ng. About the tinme of the issuance of the Show
Cause Order, however, M. Dietz paid the My installnent, and the
hearing was cancell ed. Thereafter, M. Detz paid each nonthly
installment until March of 1997. Al of the nonthly paynents were
accepted by Ms. Dietz.

On March 24, 1997, M. Dietz filed in this Court, as a part of

! The Judgment of Absolute Divorce in this case states that
the initial paynment of $20,000 shall be nmade "within five (5) days
fromthe date of the execution of this Judgnent."”
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his brief, a Mtion to Dsmss Ms. D etz's appeal on the ground that,
because Ms. Dietz, know ng the facts, voluntarily accepted benefits
accruing to her under the Judgnent of Absolute Divorce, she has
wai ved any errors in that judgnment and is estopped from nmai ntaining

her appeal.

DI SCUSSI ON

It is a well established rule in Maryland that if a party,
knowi ng the facts, voluntarily accepts the benefits accruing to him
or her under a judgnent, order, or decree, such acceptance operates
as a waiver of any errors in the judgnent, order, or decree and
estops that party from maintaining an appeal therefrom Dubin v.
Mobil e Land Corp., 250 M. 349, 353, 243 A 2d 585 (1968). Thi s
principle of law (hereinafter referred to as the "general waiver
rule") has been applied by this Court and the Court of Appeals in a
variety of factual and | egal settings.

I n Dubin, the Court of Appeals held that when a decree enjoi ned
a nortgagee from instituting any foreclosure proceedings for any
default allegedly occurring prior to a certain date, but allowed the
nort gagee such expenses as nmay have been incurred in instituting
forecl osure proceedings, the acceptance by the nortgagee of the
paynent of such expenses in accordance with the trial court's decree
precluded the nortgagee from challenging the decree on appeal.
According to the Court, “[t]he know edgeabl e acceptance . . . of the

benefit of any portion of the decree waived any alleged error in the
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entire decree and estopped the accepting party fromchall engi ng the
decree on appeal." [|d. at 353; see Suburban Devel opnent Corp. V.
Perryman, 281 M. 168, 377 A 2d 1164 (1977) (purchaser at tax
foreclosure sale forfeited his right to appellate review of the trial
court's decree authorizing redenption of the subject properties when
t he purchaser accepted the paynent of the costs and expenses awar ded
to himunder that decree).

Wen a plaintiff agreed to the trial court's reduction of a
jury's conpensatory danmage award, accepted full paynent of the
j udgnment entered on the reduced award, and had the judgnent marked
"Paid, Settled and Satisfied," the plaintiff forfeited his right to
appellate review of the trial court's decision granting a judgnment
n.o.v. on the jury's punitive damage award. Kneas v. Hecht Co., 257
Md. 121, 262 A 2d 518 (1970); see State, Use of Shipley v. Wl ker,
230 Md. 133, 186 A 2d 472 (1962) (plaintiff's acceptance of the
| esser anobunt upon the trial court's order of remttitur is a bar to
review); Turner v. Wash. Sanitary Comm, 221 Ml. 494, 158 A 2d 125
(1960) (plaintiff's acceptance of the trial court's order of
remttitur precluded appellate review notwithstanding the plaintiff's
reservation of the right to appeal the trial court's failure to enter
judgnent for the amount of the jury verdict); R spoli v. Jackson, 51
Md. App. 606, 445 A 2d 349 (1982) (plaintiff's acceptance of paynent
from the defendant's insurer of the jury award on all negligence

counts barred an appeal on the negligent entrustnment count when the
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negl i gence and negligent entrustnent counts all involved the sanme
accident, injuries, and principal).

The general waiver rule has been extended beyond the appellant's
acceptance of benefits under a court's judgnent, order, or decree to
include the appellant's "acquiescence in, or recognition of, the
validity of the decision below fromwhich the appeal is taken or by
otherw se taking a position which is inconsistent wwith the right of
appeal ." Rocks v. Brosius, 241 M. 612, 630, 217 A 2d 531 (1966);
see Kicherer v. Kicherer, 285 M. 114, 400 A 2d 1097 (1979) (co-
guardi ans of a "disabled person" waived their respective rights to
appeal the trial court's decree appointing them as co-guardi ans,
because each had accepted the decree by submtting his bond, thereby
qualifying as, and becom ng a guardian); Bowers v. Soper, 148 M.
695, 130 A 330 (1925) (appellant lost his right to appeal when he
sought the distribution of funds in accordance with an audit and
attenpted to appeal fromthe order finally ratifying the auditor's
report and account); Stewart v. MCaddin, 107 M. 314, 68 A 571
(1908) (nortgagee's appeal fromthe trial court's order enjoining the
forecl osure of the nortgage was di sm ssed because in the foreclosure
proceedi ngs subsequently instituted by the nortgagee, the nortgagee
relied on the very order fromwhich he appealed as authority for his
prosecution of the subsequent foreclosure proceedings). The general
wai ver rule also has been applied to prevent appeals from consent

judgnents or decrees. Mercantile Trust Co. v. Schloss, 165 Md. 18,



166 A. 599 (1933).

More recently, in Osztreicher v. Juanteguy, 338 M. 528, 659
A 2d 1278 (1995), the Court of Appeals applied the general waiver
rule to a case in which the plaintiff-appellant elected not to go
forward with his case when the trial court's ruling effectively
prevented the plaintiff fromcalling one of his expert wtnesses.
The Court of Appeals found that since the trial court's ruling did
not |eave the plaintiff without a case to present, the plaintiff's
failure to present a case constituted acqui escence in, if not consent
to, the entry of an adverse judgnent. As a consequence, the
plaintiff could not appeal and obtain review of the trial court's
ruling.? 1d. at 535. In sum the essence of the general waiver rule,
as stated by Judge D gges in Franzen v. Dubinok, 290 Mi. 65, 427 A 2d
1002 (1981), is "that a voluntary act of a party which is
inconsistent with the assignnent of errors on appeal normally
precludes that party from obtaining appellate review "® 1d. at 69.

As is the case with nost principles of |law, there are exceptions
to the general waiver rule. In Dubin v. Mbile Land Corp., supra,

the Court of Appeals recognized one exception, as follows:

2 The general waiver rule has been cited with approval in
dicta in a recent case fromthis Court. Patel v. Healthplus,
I nc., 112 Md. App. 251, 270 n.15, 684 A.2d 904 (1996).

3 The general waiver rule has been accepted by courts in
jurisdictions outside of Maryland. See 5 AM JUR 2d. Appellate
Review 8 628 (1995), and the cases cited therein.
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| f, however, the portion of the decree adjudicates

a separate and distinct claim which benefits the

appel lants, unrelated to, or independent of, the

unfavorable portion of the decree, then the

acceptance of the benefit under the unrelated or

i ndependent portion of the decree will not result

in a waiver of the right to appeal from the other

unf avor abl e i ndependent portion of the decree. 250

MlI. at 353 [citations omtted].
See Rispoli, 51 Md. App. at 611. |In addition, the Court of Appeals
has found that there is a significant difference between the receipt
by a judgnent creditor and the paynent by a judgnent debtor of an
amount judicially determned to be due. Franzen, 290 M. at 69.
Thus, a judgnment debtor's paynent of a judgnent, unless tendered as
a conpromse or a settlenment or under an agreenent not to appeal, is
an involuntary act, creating no bar to appellate review. 1d. at 71

Anot her exception has been carved out of the general waiver rule

in cases involving awards under the Wrkers' Conpensation Act. In
Bet hl ehem Steel Co. v. Mayo, 168 MJ. 410 (1935), it was held that the
general waiver rule does not apply when the right to the benefits
received is conceded by the opposite party and the | anguage of the
statute bars a stay of the paynent of a conpensation award because of
an appeal. 1d. at 414-15. The Court of Appeals reasoned that the
purpose of the Act was “‘to insure speedy, as well as certain, relief
in proper cases wthin the scope of its application. That
humanitarian policy would be seriously hanpered if the weekly

paynents of conpensation awarded by the conm ssion could be suspended

because of an appeal.’” 1d. at 414 (quoting Branch v. Indemity Ins.
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Co., 156 Md. 482, 489, 144 A 696, 698 (1929)). In Bethlehem Steel,

the enployer conceded that the claimant was entitled to a 50%
disability award granted by the Conm ssion and made paynents to the
claimant in accordance with that award. The cl aimant accepted those
paynents, but appealed to the circuit court seeking an award for 100%
disability. The Court of Appeals held that the claimant did not

waive his right to appeal by accepting paynents under the 50%
conceded award. In a later case, however, the Court of Appeals found
that a clainmant's acceptance of benefits under a conpensation award
woul d preclude review under the general waiver rule if such review
could result in a finding that the injury was not conpensable. Smth
v. Revere Copper and Brass, Inc., 196 Md. 160, 76 A 2d 147 (1950).

Finally, the Court of Appeals expanded this exception to the general

wai ver rule to include [unp sum paynents under a conpensation award
when the Comm ssion converted the award into a lunp sum Petillo v.

Stein, 184 Mi. 644, 42 A 2d 675 (1945).

The final exception to the general waiver rule, and the one nost
relevant to the instant appeal, is found in the case of Lewis v.
Lew s, 219 Md. 313, 149 A 2d 403 (1959). In Lew s, the trial court
granted the wife a divorce a nensa et thoro on the ground of
desertion and awarded her permanent alinmony of $500 per nonth. Both
parties appealed fromthis decree, the wife claimng that she should
have received an alinmony award of $1,000 per nonth. During the

pendency of the appeal, the husband tendered, and the w fe accepted,
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the alinony paynments ordered under the trial court's decree. The
husband noved to dismss the wfe's appeal on the ground that the
wife was barred by the general waiver rule from seeking a | arger
al i nony award because she accepted the paynents ordered by the trial
court.

The Court of Appeals first declined to follow the divorce case
of Silverberg v. Silverberg, 148 Md. 682 (1925), in which case the
general waiver rule was held to bar the w fe-appellant from seeking
an enl argenent of alinony and other relief not awarded by the trial
court. Silverberg was distinguished by the Court of Appeals because
the trial court's decree both set aside a deed from the husband to
third parties as a fraud on the wife's marital rights and granted the
w fe benefits over and above an award of alinmony. Lews, 219 M. at
316. The Court in Lewi s then recogni zed the exception to the general
wai ver rule found in the above-cited Wrkers' Conpensation Act cases
and referred with approval to the statenent in Petillo v. Stein,
supra, that "the doctrine [general waiver rule] is a severe one and
shoul d not be extended." ld. at 317. In deciding to deny the
husband's nmotion to dismss the wife's appeal in Lewis, the Court of
Appeal s concl uded:

W hold that, if applicable at all in a divorce
case, the bar cannot be raised where the benefits
accruing to the wife, by reason of the award,
provide necessary support unti | the final

adj udi cati on of the case.

ld. at 317.
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ANALYSI S
Wen the above principles of law are applied to the instant
case, the question presented for decision is whether, in the
application of the general waiver rule, a nonetary award in a divorce
case is simlar to an award of alinony. |If so, Lews dictates that
a voluntary acceptance of any benefits of a nonetary award will not
precl ude appellate review thereof. |If not, the general waiver rule
enunci ated in Dubin and other cases will apply and, in the absence of
any other available exception,* will require a dismssal of the
appeal. This question is one of first inpression in Mryl and.
In McAlear v. MAl ear, 298 Md. 320, 469 A 2d 1259 (1984), the
Court of Appeals conducted an extensive review of the relationship of
a nonetary award to alinony in the context of deciding whether a
monetary award is a formof alinony, and thus not a debt within the
scope of the Maryland Constitution, Art. 111, Section 38, thereby
subjecting a party to inprisonnment for failure to pay a nonetary
award. Witing for the Court, Judge Rita Davidson found from the
history of the evolution of alinony and property disposition that the

Court of Appeals consistently distinguished between alinony and

4 1f the general waiver rule is found to apply to an appeal
froma nonetary award, but the appell ee concedes that the appell ant
is entitled to all or part of the nonetary award determ ned by the
trial court, it could be argued that acceptance of no nore than the
conceded anpunt woul d not bar an appeal. See Bet hl ehem Steel Co.
v. Mayo, supra. Since it is unclear fromthe record in this case
or from oral argunent before us whether the appellee nade any
concessions regarding the anount and the nethod of paynent of the
nonetary award, we are not called upon to decide this issue.
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di sposition of property incident to a divorce. |Id. at 327 (citing
Bushman v. Bushman, 157 M. 166, 145 A 488 (1929); Enerson V.
Emerson, 120 M. 584, 87 A 1033 (1913); Wwallingsford wv.
Wal | ingsford, 6 H & J. 485 (1823)). This distinction was sunmari zed
in Emerson as follows: "[o]ne is a division of property, while the
other is the nmamintenance of the wife out of the income of the
husband."” 120 Md. at 591. |In addition, Judge Davidson stated that
the legislative histories of both the Property D sposition in Divorce
and Annul nrent Act, F.L. 88 8-201, et seq., and the 1980 Alinony Act,
F.L. 88 11-101, et seq., "overwhelmngly establish a |egislative
intent to restrict the scope of the Property Disposition Act to the
di sposition of property acquired before and during the marriage" and
"to restrict the scope of the 1980 Alinony Act to alinmony." MAl ear,
298 M. at 344 & 347. Neither Act was intended "to alter Maryland's
traditional distinction between alinony and di sposition of property,
or to authorize the award of ‘alinony in gross.'" 1d. at 347.
The Court of Appeals in MA ear, however, recogni zed that there

is an interrel ationship between a nonetary award granted under F.L.
88 8-203 to 8-205, and an award of alinony pursuant to F.L. 88§ 11-101
to 11-107. The Court described this interrelationship as foll ows:

A nmonetary award, particularly one required to be

paid in installments, resenbles an award of alinony

that requires periodic paynents for a definite

period of tine. Moreover, in determning the

amount of either a nonetary award or alinony,

equity courts are required to consider simlar
factors, such as the value of all property
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interests of the spouses, the contributions —
monetary and nonnonetary — of the spouses, the
econom ¢ circunstances of the spouses at the tine
of the award, the facts and circunstances that

contributed to the estrangenent of the spouses, and
the duration of the marriage. Additionally, in
determ ning the amount of a nonetary award, equity
courts nust consider any award of alinony, while in
determning the anount of alinony, equity courts

must consider any nonetary award. Mor eover, a
monetary award may be reduced to a judgnment only to
the extent that any part of the award is due and
oW ng. Finally, a nonetary award may be granted
when alinony is not granted.

| d. at 347-48.

Not wi t hst andi ng the foregoing, the Court determ ned that "the
interrelationship between a nonetary award and an award of ali nony
does not transform a nonetary award into a form of alinony or a
substitute for alinmony” and is insufficient "to establish that the
Ceneral Assenbly intended that a nonetary award be a form of
alinony or a substitute for alinony." MAl ear, 298 M. at 348.
Therefore, the Court reached the follow ng concl usion:

Nei t her history nor precedent nor |ogic supports the

w fe's contention that a nonetary award constitutes a

form of alinony. Accordingly, we now hold that a

monetary award granted pursuant to 8 3-6A-05 of the

Courts and Judicial Proceedings Article [now F.L. 88 8-

203 to 205] constitutes a property disposition award that

adjusts the marital property interests of the spouses.

It does not constitute a form of alinony.

ld. at 351.
The principles of |aw announced by the Court of Appeals in

McAl ear have been restated with approval by the Maryl and appel |l ate

courts in several subsequent cases. See Lohman v. Lohman, 331 M.
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113, 626 A 2d 384 (1993); Mddleton v. Mddleton, 329 MI. 627, 620
A.2d 1363 (1993); Riley v. Riley, 82 Ml. App. 400, 571 A 2d 1261
(1990) . In Riley, we discussed the difference, in nature and
function, between an alinony and nonetary award. W stated the
fol | ow ng:

Whether limted and rehabilitative in nature or
indefinite in terms of duration, alinony is intended to
provide periodic support to a financially dependent
spouse follow ng the divorce. Al though, as in the case
of a nonetary award, present and past circunstances nust
be taken into account in deciding whether to award
al i rony, how nmuch to award, and for what period of tine
to award it, the principal focus is really on the future:
what will the needs of the spouse seeking the alinony be
upon dissolution of the marriage; what other resources
wi Il that spouse have avail able to neet those needs; what
resources wll the other spouse have avail able from which
to pay the needed support?

A nonetary award, on the other hand, is not intended
as support, and it focuses not on the future but on the
present and past. The court |ooks at the property
acquired prior to the divorce, especially that acquired
during the nmarriage. The sole purpose of the award is to
assure that the disposition of that property upon the
divorce will be equitable in terns of the overall
contributions that each party nade to the acquisition of
the property and to the marriage and its breakup.
Al t hough the court can direct that the award be paid over
a period of tinme, its function is to provide a present
conpensation for an existing inequity in the current
owner ship of property.

Riley, 82 Ml. App. at 406 (enphasis in original).

The distinction between a nonetary award and al i nrony that is set
forth in McAlear and its progeny is relevant to the rationale, both
explicit and inplicit, underlying the Lewi s exception to the general

wai ver rule. In Lewis, the Court of Appeals held the general waiver
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rule to be inapplicable, because the benefits accruing to the
appel l ant under trial court's award of alinony "provide necessary
support wuntil the final adjudication of the case." ld. at 317
(enphasi s added).® This |anguage indicates that, in the opinion of
the Court of Appeals, the application of the general waiver rule would
pl ace an unreasonable burden on a litigant when such litigant would
have to forego the "necessary support” provided by an alinony award
in order to prosecute an appeal therefrom It also can be inferred
fromthe Court's | anguage that the application of the general waiver
rule to an alinmony award would have a chilling effect on the
prosecution of legitimte appeals, because a financially dependent
spouse sinply would not risk econom c disaster by deferring receipt
of the alinmony awarded by the trial court in order to seek a | arger
sum t hrough an appeal . In sum the rationale supporting the Lew s
exception is the unreasonabl e burden placed on the appellant by the
application of the general waiver rule, because that rule would cause
the |l oss, or potential |oss, of necessary support to the appell ant

during the pendency of the appeal.
"A nonetary award, on the other hand, is not intended as support
The sol e purpose of the award is to assure that the disposition

of [marital] property upon the divorce will be equitable

5> This concept of the judgnent or decree "providi ng necessary
support”™ to the appellant is also present in the Wrkers
Conpensation cases that were cited with approval in Lew s. See
Bet hl ehem Steel Co. v. Mayo, 168 MI. at 414; Branch v. Indemity
Ins. Co., 156 Md. at 489.
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Riley, 82 Ml. App. at 406 (enphasis added). Al t hough there is a
statutory interrel ationship between a nonetary award and an award of
al i mony, such interrelationship "does not transforma nonetary award
into a formof alinony or a substitute for alinony.”" MA ear, 298 M.
at 348. Thus a nonetary award, by definition, cannot provide for the

"support" of the recipient of such award.?®

CONCLUSI ON

We conclude that, in the application of the general waiver rule,
a nonetary award cannot be considered simlar to alinony in nature,
function, or purpose. The nature of a nonetary award is the
di sposition of property, while the nature of alinmony is the
mai nt enance of a financially dependent spouse. The function of a
monetary award is to provide present conpensation for an existing
inequity in the current ownership of marital property, while the
function of alinmony is to provide periodic support to the financially
dependent spouse for a definite or indefinite tine period. Finally,
the overal|l purpose of a nonetary award is the equitable disposition
of marital property, while the purpose of alinony is to provide the
financially dependent spouse with the econom c neans to becone self-

supporting or to neet the needs of that spouse if self-sufficiency is

® The sane concl usion was reached by the Bankruptcy Court in
Florida in the context of whether a marital award is dischargeabl e
under the federal bankruptcy laws. See In re Hall, 40 B.R 204,
206 (Bankr. MD. Fla. 1984). The Bankruptcy Court in Mryl and
however, reached the opposite result in the case of Coffrman v.
Cof fman, 52 B.R 667, 674 (Bankr. D. M. 1985).
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unlikely or if there is an unconscionably disparate standard of |iving
between the parties. |In addition, the rationale underlying the Lew s
exception to the general waiver rule is the unreasonabl e burden pl aced
on the appellant by the |oss, or potential |oss, of necessary support
during the pendency of the appeal. Since a nonetary award is not
i ntended as support, no such unreasonable burden is placed on the
appel l ant by the application of the general waiver rule. Accordingly,
we hold that if a party, know ng the facts, voluntarily accepts any
of the benefits of a nonetary award under a judgnent of absolute
di vorce, such acceptance constitutes a waiver of any errors in that
judgnent and bars that party from nmaintaining an appeal therefrom
See Kneas, 257 Md. at 123-25; Dubin, 250 Md. at 353; Turner, 221 M.
at 505; Rispoli, 51 Md. App. at 610-12.°

In the instant case, Ms. Dietz elected at trial not to seek an
award of alinmony. The only major issue renmaining for determ nation
by the trial court was whether a nonetary award should be granted to
Ms. Dietz. In his opinion, Judge Cadigan determ ned that M. Deitz's
interest in the Deitz Brothers Partnership was nmarital property. He
valued the martial interest at $602,380. After considering all of the

factors required by F.L. 8 8-205(b), Judge Cadi gan concluded that a

" Courts outside of Maryland have applied, for the nost part,
the general waiver rule to cases involving an appellant's
acceptance of benefits under the property settlenent provisions of
a divorce decree. See E.T. Tsai, Annotation, Spouse’s Acceptance
of Paynments under Alinony or Property Settlenment or Child Support
Provi si ons of Divorce Judgnent as Precluding Appeal Therefrom 29
A L.R 3d 1184 (1970, 1996 Supp.).
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fair and equitable award to Ms. Dietz was 40. 7% or $245,000. He then
ordered that this anobunt be paid by an i medi ate paynent of $20, 000
and, thereafter, in installnments of $1,250 per nonth for 15 years.
It is undisputed that Ms. Dietz accepted the initial paynent of
$20,000 plus 11 nonths of installnent paynents, for a total $33,750.
Ms. Dietz also filed a Petition for Contenpt against M. D etz when
the May 1996 installnment was not paid on time. A Show Cause Order was
i ssued by the circuit court and a hearing schedul ed. Therefore, it
is clear that Ms. Dietz know ngly and voluntarily accepted benefits
of the nonetary award ordered by the Judgnent of Absolute Divorce in
the instant case. Under the general waiver rule, such acceptance
operates as a waiver of any errors in the judgnent and precl udes the
mai nt enance of this appeal.

For the foregoing reasons, we shall grant the appellee's Mtion
to Dism ss.

APPEAL DI SM SSED; COSTS

TO BE PAI D BY APPELLANT.



