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Richmarr Holly HIls, Inc. (Rchmarr), appellant, appeals from
a decision of the Grcuit Court for Frederick County (Stepler, J.)
which affirmed the grant of a special exception by the Frederick
County Board of Appeals (the Board). The special exception gave
perm ssion to Arerican PCS, L.P. (APC) to erect and operate a 250
foot tall conmmunications tower, with attendant equi pnent storage
structures, on agriculturally-zoned |and | eased by APC from the
Anmeri can Veterans Associ ation Frederick Post #2, Inc. (Amvets).
Ri chmarr poses one question for our resolution in this appeal:
Did the circuit court correctly uphold
the Board’s decision that the special
exception use requested by APC was in harnony
with the purpose and intent of the New Market
Regi on Conpr ehensi ve Pl an?

We respond in the affirmative and, thus, shall affirmthe judgnent.

FACTUAL AND REGULATORY CONTEXT

On 21 July 1995, APC, through an agent, filed wth the Board
a petition for special exception to permt the erection and
operation of a 250 foot tall “self-supporting lattice [netal]
tower” as a base station for its wireless comunications services
networ k (including nobile and portabl e tel ephones, data and nessage
servi ces, and advanced paging services). The tower would have
installed on it “up to nine (9) panel antennas (each approxi mately
54" long by 10" wide by 12" deep) and two (2) mcrowave dishes
(each 2' in dianmeter).” In addition, two ground-|evel equi pnent

storage cabinets (each “approximately 6' high by 5 long by 2



deep”) were proposed, along with the prospect of a future equi pnent
shelter, at the tower’s base. Coaxial antenna cables woul d connect
t he equi pnment cabinets to the antennas. Lighting, as required by
the Federal Aviation Admnistration, would be installed on the
tower to alert aircraft to its presence. No personnel would be
stationed on-site, and only periodic visits of one or two tines per
nmont h by maintenance/repair staff were projected. The hours of
operation were twenty-four hours a day, seven days a week. A siXx
to ten foot high gated, chain link fence was proposed to secure the
physi cal location of the structures.?

As noted supra, the site of the proposed use was to be | eased
by APC from the Anvets.? The total Anvets property conprised
26. 37t acres of land zoned A-Agricultural. APC s proposed
structures were to be sited on a fifty foot by fifty foot area
| ocated in the far southeasterly corner of the property (the
property is roughly in the shape of a right-angled triangle)

adjacent to the existing Interstate H ghway 70 (1-70) ranp over

The height of the fence was proposed in one place in the
supporting docunents filed with the petition as six feet
(attachnent to Exhibit A7, Deed of G ound Lease Agreenent) and as
ten feet in another (Exhibit C, Partial Plans and El evations).

The photocopy of the Deed of Ground Lease Agreenent between
APC and the Anmvets filed with the petition, as Exhibit A7, was
undated, had the specific financial terms blocked out, and was
unexecuted by APC Representatives of the Anvets, however, had
executed it fully. The termof the purported ground | ease was for
an initial termof five years, with three automatic (absent prior
notice to the contrary fromAPC) five year each renewal terns. Upon
termnation of the |lease, APC was required to renove all of the
equi pnent .



Maryl and Route 144 (Rte. 144) (Exit 59 on 1-70).® Elsewhere on the
property, the Amvets had constructed a forty foot by one hundred
foot pavilion, restroons, horseshoe pits, and playground, which
facilities it used or rented for bull roasts, crab feasts, picnics,
famly and cl ass reunions, outdoor neetings, and other recreational
uses. These activities and structures were described as being
| ocated on a portion of the property which was “flat ground
unsui table for the cultivation of hay” and “far renoved” fromthe
proposed tower |ocation which was to be located on “the grassy
farmng area which rises to a steep incline.” As to the visibility
of the proposed tower from surroundi ng properties, APC asserted in
its witten Statenment of Justification submtted with the speci al
exception petition that

[t]here will be mniml adverse aesthetic

inpact in that the tower will be located in a

|arge farmfield where the natural contours of

the land and the natural tree buffers south,

east and west of the proposed site help reduce

visual inpact to the surroundi ng area. | -70

is located to the north and there are sone

existing tree buffer and | arge enbanknents to

conceal a large portion of the tower froml-70

traffic. To the east, there is a tree buffer

and natural contours for a buffer. APC wll

pl ant small trees around the exterior of the

site to offer additional screening if
request ed.

Further, APC described the nei ghborhood surrounding the Anvets

A full interchange is planned for this location at some point
in the future.



property as foll ows:

The nei ghborhood to be considered in this
application generally consists of agricultural
and forest properties with residences on | arge
tracts of | and. Interstate 70 borders the
property to the north; Route 144 to the south.

North: Agricultural and Sone Residential

Properties.

Sout h: Agricultural and Sone Residential
Properties.

East : Large Agricultural Tract, Residentia
Properties and |-70.

West : Agricultural and Sonme Residential
Properties.

Finally, and of wultinmately greatest consequence (whether APC
foresaw it so at the time or not), APC aerially asserted that the
proposed special exception “wll be in harnmony with the genera
purpose and intent of the adopted and approved Master Plan for the
New Market region in that adjoining properties to the inmmediate
northeast of our site will permt simlar uses by Special Exception
and neets . . . the New Mirket Region Plan zoning
requirenents.”
At the tinme APC filed its petition for special exception (and
at all pertinent tines thereafter for purposes of this litigation),
the Frederick County Code, at 8§ 1-19-289, permtted a

“comuni cations tower” in an Agricultural Zoning D strict only upon



the grant of a special exception.* The Zoning O dinance provided

generally for special exceptions, in pertinent part, as follows:

8§ 1-19-48. Special exceptions.

*

(b)

* * * *

A grant of a special exception is

basically a matter of developnent policy,
rat her than an appeal based on adm nistrative

error or

on hardship in a particular case.

The board of appeals should consider the
relation of the proposed use to the existing
and future devel opnent patterns. A specia
exception shall be granted when the board
finds that,

(1)

The proposed use is in harnony wit hi®

the purpose and intent of the conprehensive
devel opnent plan and of this chapter.

*

* * * *

(enmphasi s supplied).

Al t hough the Zoni ng Ordi nance contai ned ot her general requirenents,

“All references in this opinion to the Frederick County Code
are to those provisions thereof conprising the Zoning O dinance.

Theref ore, we shal
nunmber or refer

herei nafter sinply refer to each section by its

generally to the Zoning Ordi nance.

Interestingly, 81-19-4(b) of the Zoning O dinance defines the
term “special exception” in the follow ng manner:

Speci al

exception: A grant of a specific use

that would not be appropriate generally or

W t hout
fi ndi ng,
speci al

restriction and is based upon a
that certain conditions governing

exceptions as detailed in this chapter

exist and that the wuse conforns to the
conpr ehensi ve devel opnent pl an and IS
conpatible with the existing neighborhood.
(enphasi s supplied).



as well as specific requirenents, relative to special exceptions
for a communi cation tower, this appeal presents no quarrel with the
record of the instant case as to its containing evidence neeting
those requirenents. It is only with regard to §8 1-19-48(b)(1) that
we are called upon to provide judicial review of the grant of the
speci al exception in this case.

The conprehensi ve devel opnent pl an® of nonent to the case sub
judice was last visited in 1990 by the Board of County
Comm ssioners of Frederick County. The 1990 Frederick County
Conpr ehensive Plan replaced a portion of its 1984 predecessor and
was expressed in two volumes. Volunme | was the 1990 update of the
1984 Countywi de Plan. Volune Il, containing the nore specific |and
use plans for the eight planning regions into which the County was

divided, remained as it had been approved in 1984 when the Board of

®This termis defined in § 1-19-4(b) of the Zoning O di nance
as follows:

Conpr ehensi ve devel opnent plan: A conposite of
mapped and witten text, the purpose of which
IS to gui de t he systematic physi cal
devel opnment of the county, and is adopted by
t he board of county conm ssioners and incl udes
all changes and additions thereto made under
the provisions of [ M. Ann. Code] Article

66B. The conprehensive devel opnent plan
includes a land use plan, a transportation
pl an, a comunity facilities pl an, a
recreation plan and other attendant facility
pl ans.

The Zoni ng O di nance el sewhere treated this termas synonynous with
the term “master plan.”



County Conm ssioners approved the 1990 version of Volune |I. The
1990 Volunme | (as did its predecessor) contenplated that the Vol une
Il Regional Plans woul d be updated at a rate of two regions every
four years.

The regional plan for the New Market area, w thin which the
Anvets property was | ocated, was updated and approved by the Board
of County Conm ssioners in 1993. Concurrent with the 1993 approval
of the New Market Regional Plan, the Board of County Conm ssioners
approved a new zoni ng map (conprehensive rezoning) for that region
which retained the Anvets property in an Agricultural Zoning
District, despite the fact that both the 1990 Countyw de Pl an and
the 1993 New Market Regional Plan envisioned the property as
soneday being devoted to office-research or |imted manufacturing

uses in the OR Zoning District.” The explanation for the

"The ORI Zone is described in § 1-19-248(e) of the Zoning
Ordi nance as foll ows:

The office/research industrial district
(ORl) is intended to provide for the
devel opnent of office, research and limted
manuf act uri ng uses in hi gh visibility
| ocations al ong major highways. Devel opnent
inthis district shall be characterized by an
absence of nui sances in a clean and
aesthetically attractive setting. Thi s
district shall permt limted manufacturing,
fabrication or assenbly operations which
woul d, by nature of the product, or nagnitude
of production, be conpatible wth research,
pr of essi onal or business offices. Commerci al
uses shall be limted to those which are
primarily oriented towards servicing those
busi nesses | ocated within the office/research
industrial district.



di fference between the recommendati ons of the 1990 Countyw de Pl an
and 1993 New Market Regional Plan on the one hand and the 1993
conprehensi ve rezoning action on the other can be appreciated to
sone extent by the follow ng |anguage found in Volunme | of the
1990 Countyw de Pl an at Pages |V-20 and 21:

THE TI' M NG OF DEVELOPMENT

Wil e the update of the Regional |and use
maps wll identify a pattern of devel opnent
for a 20 year tinme frame, they wll not
directly address how quickly or slowy that
devel opnent may take place. Left unregul ated
by | ocal governnment, the rate of devel opnent
is the result of many factors which are
difficult to predict for any individual area.

Nevertheless, it is an objective of this
Plan not only to recommend the [ocation of new
devel opnent, but when that devel opnent may
nost appropriately take place. The |ocation
of devel opnent wll be acconplished by
identifying future land uses on a 20 year |and
use plan map, while the tim ng of devel opnent
will be recomended through a 5 year zoning
map. In other words, the long range plan wll
be inpl enmented through limted zoni ng changes
in each Regi on based on anti ci pat ed
devel opment needs over the following five
years. Areas which are shown for devel opnent
in the long range but which are not
anticipated to be developed or are not
appropriate for zoning over the 5 year tine

frame wll be zoned Agricultural. The
anticipated devel opnent needs for the five
year zoning tinme frame wll take into

consi deration the devel opnent potential found
in the incorporated nunicipalities as well as
in the County.

The follow ng factors will be considered
in devel oping the recomended 5 year zoning
map:



1. County enploynent projections.

2. The Regi onal housing projections.

3. The status of water and sewerage
facilities.

4. The present condition of roads and
programed i nprovenents to the highway
system

5. The current capacity of schools and
programmed school buil di ng projects.

6. The current availability of other
government facilities and services such as
parks and protective services.

7. The current zoning patterns.

* * * * *

[Clommercial and industrial [land uses],
are not appropriate to consider utilizing a
criteria of popul ati on and househol d
proj ections. Future acreage needs for these
types of uses nust be based on a conbi nation
of enploynent projections, past industrial
absorption trends and policies on industrial
and office devel opment. Wiile the County has
not to date wundertaken a conprehensive
i ndustri al | and use st udy, enpl oynent
projections for the County have been proposed
by the Washi ngton Council of Governnents.
(Enmphasis in original).

Thus, although the record in the instant case is not blessed with
any portions of the record (such as it may have been) fromthe 1993
adoption of the conprehensive zoning map or the New Market Regi onal
Plan that would nore specifically explain which, if less than all,
of the foregoing factors caused the Board of County Conm ssioners
to retain the Anvets property in an Agricul tural Zone and not nove
it intothe ORI Zoning District at that tinme, we assunme the reason
or reasons |lay somewhere within the foregoing explanation of the

i nfluencing factors.



The linchpin for what was to becone the focus of the instant
controversy is the fact that a communications tower is not a use
permtted in the ORI Zone, under any circunstances, in the Zoning
Ordinance. Thus, the principal question for APC s petition becane
whet her, although its use of the Amvets site was permtted by
speci al exception under the existing Agricultural Zone enjoyed by
the property, could it be said to be in harnony with the intent and
pur pose of the conprehensive devel opment plan (the 1990 Countyw de
Plan and the 1993 New Market Regional Plan) that recommended a
different zone for the property, which zone by definition did not

permt the proposed use? Thus were |lines drawn and sides taken.

The Board scheduled its hearing on APC s petition for 22
August 1995.8 The hearing generated a substantial anmount of
debate, but little of it was about whether the proposed use was in

harmony with the purpose and intent of the conprehensive

8Al t hough t he purpose of this hearing, and the reconsideration
hearing that followed, was obviously a quasi-judicial quest to
adj udi cate APC s petition, our review of the transcripts led us to
t he conclusion that they were conducted nore as |egislative-type

hearings, i.e., the parties did not cross-examne each other’s
“witnesses.” Only the Board nenbers exam ned the attorneys and/or
W tnesses after their direct “testinony.” W are unable to

determ ne whether this is because the Board' s rules or practice
purportedly precluded cross-examnation by an opponent or the
parties sinply failed to assert a desire to cross-exam ne the
proponents of opposing assertions.

10



devel opnent plan. APC s representative® explained, with the use of
vi sual aids, how the instant proposal would form a part of its
existing and future network (both within and w thout Frederick
County) of towers, poles, and the like in furtherance of the
devel opnent of its “new technology” in wreless conmunications.
The representative al so expl ai ned how di fferent users *“piggyback”
on each other’s towers and pol es, presumably to avoid duplication
of these generally wunappealing and substantial structures.?
O herwise, he did not stray nuch in APC s case-in-chief beyond the
substance of the information provided at the time of filing the
petition, although he did indicate in passing his awareness of the
“I'ndustrial Research” recomendation of the “future Conprehensive
Pl an.”

Representatives of the Anvets testified next in support of the
petition, candidly acknow edging that they were notivated by the
organi zation standing to benefit from the I|ease incone
opportunities as a mnmeans to further the group’s benevol ent

prograns. The final “witness” in the applicant’s case-in-chief at

°The representative was not qualified or offered on the record
as possessing any particul ar experti se.

“Beauty is said, however, to be in the eye of the behol der.
That having been said, if the recent increase in wreless
communi cati ons tower cases reaching this Court, e.g. Evans v. Shore
Communi cations, 112 M. App. 284 (1996) and Sykesville v. West
Shore Communi cations, 110 Md. App. 300 (1996), is indicative of a
| arger nunber of these structures being erected or planned around
Maryl and, one could imagi ne our State will soon | ook, fromthe view
of the Hubbl e space tel escope, Iike an angry porcupi ne.

11



the 22 August hearing was its attorney.! She, at |east, paid sone
attention on behalf of APC to the relationship of the proposed use
and the conprehensive plan. |In pertinent and rel evant part, she
st at ed:

| would just like to address sone of the
specific exception, in particular, t he
requi renent that a proposed use be in harnony
with the Conprehensive Plan for an area. As |
understand it, wunder the New Market Region
Conprehensive Plan, this land is earmarked to
be used as either sone sort of office research
or possibly Ilight industrial, enploynent
center | and. | would proffer to the Board
that a comunications tower at that site would
be conpletely consistent with that sort of
land use. 1’ve represented A P.C. in a nunber
of jurisdictions, Baltinore County, Baltinore
Cty, Howard County and Anne Arundel County
anong them and we have placed nonopole
towers!? in office and research parks where
necessary, particularly because they are |ess
likely to be intrusive in those areas than in
residential or highly populated areas. It’'s a
type of use that people are not likely to

“The transcript of the 22 August 1995 hearing did not Iist
APC s attorney as one of the counsel entering their appearance,
unli ke her colleagues representing the opponents or even the
Assi stant County Attorney serving as counsel to the Board. She was
listed as a witness, though she clearly identified herself as APC s
engaged counsel for purposes of the special exception petition. All
prospective wtnesses were sworn en mass at the beginning of the
hearing. It is by no neans clear that she testified as a w tness,
rather than offering argunent as attorneys are inclined to do.
Even as a witness, no particular field of expertise, such as urban
or land planning, was ascribed to or clained by her. W shal
| eave to another case a nore particul arized exploration of whether
counsel representing a party in a zoning matter should testify as
a fact or opinion witness and, if so, what weight such apparently
non-expert opinion testinony should be accorded. See Cason v.
Board of County Commirs, 261 Md. 699, 708 (1971).

“The tower proposed for the Anvets site was not a nonopol e
t ower .

12



notice once it’'s up and that wll service an
office or a research park particularly well
because of the volune of traffic comng to and
from that park. It certainly would be in
harnmony with that kind of use.

The opposition case then commenced. The first speaker was an
attorney representing an adjacent property owner.® He made this
pertinent point.

... [We heard testinony earlier that this

little triangle [Anvets’ property], as well as

the property across the street at Meadow Ri dge
Road, are...also conprehensively planned for

ei ther General Commrercial, just alittle bit,

but nostly office research, industrial uses.

Now, office research, industrial uses, if you

refer to your Zoning Odinance, show that —
are placed at interchange areas because
i nterchange areas are gateways to the city of

Frederick and present a visual inpact for the
traveling public. If you read the Zoning
Ordinance, it says that office research and
limted manufacturing uses are to be held in
of fice research industrial and high visibility
| ocations al ong maj or highways. Devel opnent

in this district, and 1’Il enphasize, should
be characterized by an absence of nuisance in
a clean and aesthetically attractive setting.

| submt to you that [a] two hundred and fifty
(250") foot tower with nultiple users, which
the current Zoning Odinance requires in
speci al exceptions to require them to
negotiate in good faith with additional users,

wi |l be not aesthetically pleasing but, on the
contrary, an eyesore to the traveling public,

an eyesore to the entryway to Frederick ...

* * * * *

For a long tinme, there’s been discussions
between the Cty of Frederick and Frederick

BNei t her the attorney nor his client was a participant in the
i nstant appeal before this Court or the circuit court.

13



County about protecting the gateways to
Frederick Gty. There' s annexation agreenents
between the municipalities in order to protect
these — these entranceways. This wll
severely affect those agreenents. Just
because an applicant neets the specific
requi renents of a special exception doesn’t
mean that a special exception needs to be
gr ant ed. There’s al so t he genera
requirenents Ca Thi s nei ghbor hood IS
devel oping into an area of residences with a —
with an area of Ofice Research Industrial
And, as | nentioned before, the requirenents
for Ofice Research Industrial are conpletely
at odds with this project.

* * * * *

What |'m saying here is not only is it
obnoxi ous because it's a tower but it’'s
obnoxi ous to the Conprehensive Plan and in the
way that the —the Plan envisioned the use of
ORI1. property and that that nestled up
agai nst residentially densely popul ated or to
be densely popul ated property nekes it |ess
appropriate here than it would be in property

that is, has been, and wll always be
agricultural in nature or conservation in
nat ure.

The next opposition witness was Richmarr’s attorney. R chmarr
was in the process of devel opi ng an approved residential community,
the Fairways at Holly Hlls (conprising 231 single famly hones),
situated somewhere “sout heast of where this proposed tower is to be
| ocated.” Asserting that his client had “only recently” becone
aware of the petition, the attorney intimated that, subject to
further review, there would be at |east an adverse visual inpact
upon R chmarr’s devel opnent (and the existing and future residents

thereof) fromthe proposed use. He asked further that the record

14



be kept open or the hearing continued for thirty days. He did not
at this tinme nention, nor adopt by reference, the preceding
W tness’s argunents regardi ng the conprehensive devel opnent pl an.

The remai ning two opposition witnesses spoke to safety, radio
interference, visual inpacts on surrounding properties, and adverse
property val ue inpacts.

The rebuttal from APC s representative was confined to
responses to the opposition’s technical argunents. No substantive
response, however, was directed to the conprehensive devel opnent
pl an i ssue.

As the Board nenbers began to discuss the petition anobng
t hensel ves, it was recogni zed that the major issue was whether the
proposed use was in harnony with the purpose and intent of the
conprehensi ve devel opnent pl an. The Zoning Adm nistrator for
Frederick County offered his opinion, in response to a question
fromthe Board Chair, that the earliest the Amvets property could
be considered for a rezoning to the ORI Zoning District would be
1998, the next five year cycle following the 1993 concurrent
adoption of the New Market Regional Plan and its conprehensive
zoning map. The Chair rumnated aloud that nultiple “gateway to

Frederick” alternatives were proposed in the regional plan and that

“One, a real estate broker, briefly comented that he agreed
wWth a prior witness that if the New Market Regional Plan proposed
the ORI Zoning District for the Anvets property as part of a
gateway to Frederick devel opment concept, a 250 foot tower would
not be “a welcomng sign.”

15



he wasn’t certain that the Anvets property would be a particularly
good place to develop as a gateway or that allowing a
communi cations tower there would di scourage necessarily it being
devel oped as a gateway-type project. Another Board nenber spoke in
favor of the tower not being an inpedinent to the recommendati on of
t he conprehensive devel opnent plan. A notion to approve the
petition, wth conditions (including site plan review and
approval ), was adopted unani nously by the three nenber Board.

At the eleventh hour (and perhaps beyond), three of the
opponents filed witten requests for reconsideration of the Board’' s
22 August 1995 oral approval. Only in R chmarr’s request, however,
was the issue of conprehensive devel opnent plan harnony raised.
The Board convened a hearing on the reconsideration requests on 24
Cct ober 1995. 15

The first attorney speaking in opposition to the special
exception essentially argued that the grant thereof dimnished the
|'i kelihood that the Anvets property woul d ever be devel oped in the
ORI  Zoning District as a “gateway to Frederick” because a
comuni cations tower is by definition not contenplated in the OR

Zone. A fortiori, such a tower, he reasoned, was contrary to the

pur pose and intent of the conprehensive plan.

BAl t hough the Zoning Administrator, in announcing at the start
of the hearing the ground rules for the hearing, indicated that the
conbatants could provide “testinony on the | egal issues that were
raised in the letters,” no one was sworn as a w tness, according to
the transcript. It appears to us that nost of the “testinony” was
agai n argunent of counsel.

16



Richmarr’s counsel spoke next. In pertinent part, his
expl anation for why the special exception should be denied was:

| say that because of the stated goals and
pur poses in our Conprehensive Pl an. I f you
| ook, and |I'mreading now fromVolune |, duly
adopted June 1990, Countyw de Conprehensive
Pl an. On page 2-2, it states the zoning
proposals found in the regional plans will be
based wupon projections of land wuse and
facility needs for the next five (5) years ...
pl ans for twenty (20) years. And that’s what
we have on this particular property. W have
the “ORI,” the Ofice Research designation,
that shows that sonetine in the next twenty
(20) years, this is to be used for Ofice
Research devel opnent. And then what is done
by the County Comm ssioners at each such
update is they zone for what they feel to be
the need, the demand for facilities, demand
for devel opnent property for the next five (5)
years. And when you have a discrepancy
bet ween what is in your Conprehensive Plan for
the ultinmate devel opnent and what they show on
the zoning map, what they tell you is they're
going to zone it Agricultural. And | would
like to refer you now to page 4-20 of the
June, 1990 Countywi de Conprehensive Pl an.
Under the heading “Timng of Devel opnent,” it
states, in part, the location of devel opnent
will be acconplished by identifying future
| and uses on a twenty (20) year |and use plan
while the timng of developnment wll be
recommended through a five (5) year zoning
map. Areas which are shown for devel opnent in
the I ong range, but which are not anticipated
to be developed or are not appropriate for
zoning over the five (5) year tine frame wll
be zoned Agricultural ... if you conpare our
Conpr ehensive Plan maps with our zoning maps,
you wi |l see that we have areas designated for
devel opnment, sone of which are now zoned for
t hat devel opnent, and the rest of which are
now zoned Agricultural. And what that neans
is we have two (2) types of agriculturally
zoned land in Frederick County. W have
agriculturally zoned land, which is also

17



pl anned to be Agricultural for the next twenty
(20) years and beyond. And in that type of
property, then we’'d need to |ook at what is
designated for Agricultural use and we approve
what is to be approved in Agricultural uses.
But then we have this other ground, which is
zoned Agricultural as a holding zone for a
future other devel opnent use, which is what we
have here. And | submt to you when you have
that type of agricultural |and, you have to
| ook at the Conprehensive Plan and determ ne
if what’s being proposed by special exception
is consistent with what is going to be done
with that property over the next twenty (20)
years. And | would nmaintain to you that to do
ot herwise would be putting this Board in, |
believe, a precarious position of know ngly
creating a future nonconform ng use.

* * * * *

| clearly think that this is the rare case
where you ve got to |ook beyond the zoning
classification to the Conprehensive Plan
because our Zoning Ordi nance sends you right
there and you | ook at the purpose and intent
of our Conprehensive Plan, not just the map,
but you read the words and you |look at it and
you understand why we zone sone property
Agricultural, even though we don’t intend for
it to be Agricultural forever, but we zone it
that way to hold it until the time is right to
zone it that way we want it to be for
eternity, | think you ve got —you' ve got to
go where our Ordinance sends you and | think
to —to put a use in there that’s opposed —
that is in conflict wth the Conprehensive
Pl an when we know it’s going to be changed at
sonme point, at |east according to our Pl an,
think you re creating a nonconform ng use and
| don’t think this Board should know ngly

create a nonconform ng use. Again, | think
it’s arare case. | don't think you see many
like this. But | certainly believe in this

i nstance, the Conprehensive Plan tell us that
it should not go here, it should nove to the
other side of the road or sonewhere where
we’' ve got Agricultural land planned to remain
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Agricul tural | and.

Thereafter, in <colloquies wth various Board nenbers,
Ri chmarr’s attorney conceded no one could predict when, if ever,
t he Board of County Comm ssioners would, in any subsequent five (5)
year cycle update of the New Market regional plan and zoning map,
retain the ORI Zone recommendation for the Anvets’ property or
actually zone it. He conceived of those watershed decisiona
poi nts, however, as being determ ned by need or demand, '®* presunably
as seen through the -eyes of whoever occupied the County
Comm ssioners’ chairs at the tinme. He conceded that this objective
could be affected by the initiative of the Amvets (or a contract
purchaser)! to seek rezoning, although the property could be
rezoned without the owner’s consent as part of a conprehensive
rezoning. 8

When APC s attorney responded, she pointed-out that her client
was required to renove the tower and storage structures at the end

of the |ease, 20 years if it went full term Thus, she argued that

He offered his belief that the subject property would be
rezoned ORI within the 20 year horizon of the 1990 Countyw de Pl an,
i.e. by the year 2010.

"The Anvets’ representatives who testified at the 22 August
1995 hearing indicated expressly that the organization had no
present plans to sell the property.

BThe five (5) year regional plan and conprehensive zoni ng map
update cycle was apparently a new process instituted for the first
time in the County starting with the 1993 New Mar ket Regi onal Pl an
and conprehensive rezoning, according to Richmarr’s attorney.
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the tower would be no inpedinent to rezoning and devel oping the
property in the ORI Zoning D strict at sone point inclusive of the
pl anni ng hori zon of the conprehensive devel opnent pl an.

Her further argunent that the existence of the tower, under
t he approved special exception, would not inpede the devel opnment of
t he bal ance of the Anvets property in the ORI Zone, was as foll ows:

So let’s hypothetically suppose that sone
day the property is rezoned and the Anvets
convey it and sonebody does want to put an
of fice research par k t here. el |, a
communi cations tower would be perfectly
consistent with that use. A conmuni cati ons
tower would serve the very people in the
facility, the very people going to and from
the facility, and would be necessary to the
enpl oynment center that is proposed under the
Conpr ehensi ve Master Plan. Zoni ng ordi nances
are subject to text anmendnents. This Zoning
Ordinance, as it’'s witten right now, treats
conmuni cati ons towers ke radi o and
tel evision towers. Now, wi rel ess
comuni cations is a fairly new trend and the
need for structures to support the antennas is
a fairly newtrend and | suspect that either
or one of ny counterparts representing one of
the wireless conpanies is going to propose a
conprehensive text anendnent to treat these
towers the way they ought to be treated and
not like radio and tel evision towers because
these are far smaller and far less intrusive
structures.

* * * * *

| maintain, as | did at the initial
hearing on this, that, in fact, it would, that
many towers have been placed in “ORl” or
office research type developnents in many
ot her jurisdictions and t hat many
jurisdictions di rect t he conmmuni cati on
providers to place their towers there because
they are alongside roads where they re not
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going to be close to residential communities.
They are places where people cone and go to
work and so they expect there to be adequate
public facilities to provide for all of their
needs at work. And they are not places where
peopl e have the expectation of a clear vista
that they have in their hones.

She al so enphasi zed that the Board need only concl ude whet her
the use was in harmony with the intent and purpose of the plan(s),
not whether sone mandate in the plan(s) dictated a conformng
decision. In support of this “master plan as guide” view, APC s
counsel relied on a nunber of reported Maryl and appel | at e opi ni ons,
virtually all of which stated this principle in a rezoning
cont ext . 1°

In rebuttal, Richmarr’s attorney introduced a new argunent in
support of his position:

[s]onmething | wanted to get before you during
[break in tape] but | ran out of tinme, this is
not the first time that this issue has been
before this Board. In 1988, Case B-88-104,
application of Barbara Marnet, application was

made for a two hundred and seventy-five (275")
foot conmunications tower, which is twenty-

five (25') — I think just twenty-five (25")
feet nore than what’s proposed here. Sanme
thing, sanme 1issue - property was zoned

“The only exception was People’s Counsel v. Wbster, 65 M.
App. 694 (1986), a case nomnally involving a special exception.
To the extent that Wbster held that a nmaster plan's
recomendati ons serve only as a guide in special exception cases,
its hol ding was dependent on the specific | anguage of the Baltinore
County Charter provision involved in that case. Wbster, foll ow ng
Coffey v. MNCPPC 293 MI. 24 (1982) and Board of County Commirs v.
Gaster, 285 Md. 233 (1979) as it did, also acknow edged that naster
pl an guidelines can be deened mandatory if an ordinance so
provi des. \Webster, 65 MI. App. at 702-03.
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Agricul tural but shown on the Conprehensive

Plan for Residential. The tower is not
permtted in a Residential use, even though
it’s permtted in Agricultural wuse. The

Board, in its findings of fact, denied the
request and in item “K " stated that they
found as a fact that the proposed use would
not be in harnmony with the purpose and intent
of the Conprehensive Plan as the plan for the
further devel opnent of the area is Low Density
Resi dential and that communication towers are
not allowed in Residential Zones. It was
exactly the sanme issue, the only difference
being that here, it was Residential, in our
case, it'’s “ORl.” But it’s an identical
i ssue because the tower is not permtted
either in a Residential or “ORI,” so | think
that if you' re going to tal k about whether the
Conmprehensive Plan is a guide, | believe it
is. It guides you; it guides everyone. But |
think prior cases of this Board and prior
interpretations of identical issues for this
Board also have to guide this Board s
deci sion. This has been decided before.?°

Confronted with the nore el aborative argunents adduced at the
24 Cctober hearing, one of the Board nenbers changed his m nd about
approving the petition. He expl ai ned:

| am concerned that we are not | ooking at
what the Conprehensive Plan is telling us to
do. Last nonth, we had up on Braddock Hei ghts
an area that is obviously denoted for reserve
for Residential and residential uses only. W
approved a tower. W said the reason was, the
out was that the land was zoned Agricultural
and was shown on the Conprehensive Plan to be

®The transcript of the Board' s 24 COctober 1995 hearing does
not reveal that any exhibit was offered or received in evidence in
connection with this argunment. The record extract submtted to
this Court, however, contains a tw page photocopy of the Board s
M nutes of 24 January 1989 wherein case B-88-104 (Barbara D.
Marnet) was denied by the Board (none of the nenbers who voted on
the Marnmet case renmained on the Board in 1995).
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Conservation, so, therefore, it’s allowed, so
therefore, we got to do it. Even though it’s
obvi ous from previous Conprehensive Pl ans that
that area is to be totally residential, is not
supposed to have any of this stuff. In this
particul ar case, you have the sanme thing. It
is obvious that the area is to be residenti al
with sonme Commerci al and “ORI” at the
intersection of these two (2) main roads. |
think that the Zoning Odinance is clear -
we’'re not supposed to put things like this in
t hese areas.

One of his coll eagues expressed renewed conviction about the
correctness of the Board s 22 August deci sion, explaining:

| think it was a good decision and | think
that [Richmarr’s attorney] has presented a
very good argunent but | think that we are —
we have taken this application by the five (5)
year plan, by the five (5) year zoning nmap,
and if everything were such as [R chmarr’s
attorney] said, then maybe we would take the
application by t he Conpr ehensi ve Pl an
designation and we do not do that now. I
think that this is in harnony with the intent,
with the spirit of the Conprehensive Plan. |
think that all of our regulations —our |and
use regul ations basically say we are going to
have growh but we want to have controlled

growh and | think that —I1 think [Richmarr’s
attorney’ s] letter states that this island or
this small piece of land was sandw ched

between two (2) major highways. This hi ghway
has gone from Baltinore and Washi ngton, D.C.
across the continental United States to Los
Angel es, California ever since | can renenber
and as far back as the cowboys and I ndi ans,
the telephone poles and the transportation
lines went together, so | think that this is a
very appropriate location for this tower. 1[|'d
much rather see it here than in the m ddl e of
sonme prinme agricultural land. | wouldn’t want
to see it beside El Capitan in Yosenmte
National Park or — or sone location Iike
[that]. | think this is an appropriate
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| ocation and | think that these people with
this request have been lead to Dbelieve,

t hrough the presunption of validity with our
speci al exception use, that they could put

these towers along these lines and | think all

of them basically, are along that route and |

think that if we don’t want towers al ong these
| ocations and in these zones, | think we need
to do — take another route to change that,

either a text anmendnent or Conprehensive Pl an
update, but | think we need to follow through
W th what we’ve done to this point and I would
make a notion to | eave our decision stand from
the last tine.

The Chair shared this sentinent and, in stating why he did so,
di stingui shed the instant case fromthe Marnet case alluded to by
Richmarr in its rebuttal. He stated:

[ T] he point was brought up that we had anot her
case that was like it, | don't think the
circunstances are exactly alike because we’'re
not tal king about a piece of land that’s stuck
out in the mddle of an island with two (2)
maj or roads going by it and all this type of
thing. W’re not tal king about the sane exact
situation. There are simlar parts to it, as
far as the zoning part of it, I'll agree with
that, but | don’'t think it’s —I1 don’t think
it is exactly the sanme situation and | think
we have —we have an option to view it this
way and sonetines, the burden goes with us,
sonetines it doesn’'t.

Thus, by a tws-one vote, the Board reaffirned its 22 August
approval of the special exception petition. Thereafter, witten
findings and a decision nenorializing the approval were adopted by
the Board on 28 Novenber 1995. Rel evant findings included:

A. The land in question is zoned Agricul tural

and consi sts of 26. 37 acres and t he
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Conmprehensive Plan map designates this site
for Ofice Research Industrial

B. The applicant proposes to construct a 250
ft. tall conmunications tower facility and
accessory support structures within a 50" x
50' | eased area.

* * * * *

H.  The Board finds that the proposed use is
in harmony with the general purpose and intent
of the Conprehensive Plan because the land is
designated on the current zoning map as an
Agricul tural Zone; the current owners, the
AWETS, have indicated that the present
agricultural use wll remain indefinitely on
the property; and the property is |ocated at
the intersection of two mmjor highways, and
that the staff and Board has regularly in the
vast majority of speci al exceptions
interpreted the present zoning indicates the
purpose and intent of the Conprehensive Plan.

|. The Board finds the nature and intensity
of the operation in connection with the size
of the site in relation to it are such that
t he proposed use would be in harnony with the
appropriate and orderly devel opnent of the
nei ghbor hood upon conpliance with conditions
of approval set forth by the Board as the
facility is located within an Agricultural
zoned area and the Conprehensive Plan
designates the areas to the south as
Conservati on, the east IS residential,
commercial and industrial.

Richmarr alone filed a petition for judicial reviewwth the
circuit court. After considering the parties’? witten nenoranda

and oral argunents, Judge Stepler filed on 12 August 1996 a well

ZAPC and the Board of County Conmissioners for Frederick
County appeared as appellees in the circuit court and here.
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reasoned witten Gpinion and Order affirmng the Board's deci sion.
In reaching this conclusion, the judge reasoned, in pertinent part,
as foll ows:

As is noted by the BOCC [ Board of County
Comm ssioners] in their answering Menorandum
of Law, the crux of this case surrounds
interpretation of the word “harnony.” It is
noteworthy that the BOCC, in its answering
Menor andum of Law filed on April 19, 1996,
stated that, had the Frederick County Code
required that the proposed special exception
use “conformto the conprehensive devel opnent
pl an, the Board of Appeals would have been
required to deny this special exception use,
since the conprehensive plan calls for office
research industrial.”

* * * * *
Ri chmarr would have this Court equate
“conformty” wth “harnony,” as R chmarr

speaks of “harnony” in terns of conpliance.

This Court first notes that neither [sic]
of the parties has provided any authority of
how *harnony” should be interpreted. As is
stated in the case of Schultz v. Pritts, the
admnistrative board is given the duty of
judging whether the use “in the particular
case is in harnony with the general purpose
and intent of the plan.” Schultz v. Pritts,
291 md. 1, 11, 432 A 2d 1319 (1981). “If the
evidence mnakes the question of harm or
di sturbance or the question of the disruption
of the harnony of the conprehensive plan of
zoning fairly debatable, the matter is one for
the board to decide.” 1d. Therefore, this
Court nust defer to the Board s expertise in
defining what uses are in “harnmony” with the
pur pose and intent of the conprehensive plan.
Thus, this Court cannot find that the Board's
decision is clearly erroneous.

* * * * *
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Ri chmarr cannot provide this Court with a
coomon law or statutory definition of
“harnmony” that would exclude the Board' s
decision in this situation. The Board is
vested with the duty to determ ne whether
certain wuses are in harnmony wth the
conpr ehensive pl an. Al t hough an exact
definition of harnmony  has never been
determned, it is clear that strict conpliance
with every aspect of the conprehensive plan is
not necessary.

* * * * *

This Court finds that the Board’s
decision is supported by substantial evidence
in the record.

DI SCUSSI ON

Backgr ound

I n pertinent governnental |and use decisions nmade in Maryl and,
save those concerning individual or pieceneal petitions for
rezoning, > the weight to be accorded a naster plan or conprehensive
pl an recomrendati on depends upon the |anguage of the statute,
ordi nance, or regulation establishing the standards? pursuant to
which the decision is to be nade. The specific types of
governnmental |and use decisions clearly enbraced by that principle
are rezoni ngs, special exceptions, and subdivision approvals. In

such cases, we look first to the words of the applicable statute,

2As explained tine and again in our case law, infra, in such
cases a Master Plan recommendati on may never be deened nore than a
guide in making the ultinmate decision whether to grant or deny the
petition.

#As was observed in ancient tines, "cuius regio eius religio”
(the ruler of a territory chooses its religion).
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ordi nance, or regulation to divine what the enabler intended the
weight to be accorded by the ultimate decision-naker to a
recommendation of the plan. This becones largely an exercise in
statutory interpretation, wth its attendant principles of
construction. Secondarily, because the field of inquiry involves
the relatively conplex area of |and use, our predecessors have
often | ooked to the nature and purpose of |and use and naster
planning in order to validate and neasure any |egal conclusion
reached regarding the interpretation of the applicable statute,
ordi nance, or regul ation.

To appreciate the role played by naster plans in the rezoning
process, it is helpful to isolate and consider separately the two
processes by which rezoning nmay occur (pieceneal or individua
application by a property owner or its agent and conprehensive
zoning nmap adoption, the former being a quasi-judicial process
initiated by private interests leading to a | egislative decision,
while the latter is quintessentially a legislative function
t hroughout), and also the nature of the zone sought (Euclidean
versus floating zone).

Pi ecemeal O Individual Application For Rezoning

An individual, or pieceneal, application for a Euclidean (see

Euclid v. Anbler, 272 U.S. 365 (1926)) zoning category in Maryl and

i s dependent for any hope of success on the applicant satisfying

the ultinmate decision-maker of the existence of substantial change
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i n the nei ghborhood of the subject property having occurred since
the time of adoption of the nost recent conprehensive zoning nmap,
or a mstake having been nade in that conprehensive zoning mp
adoption affecting the zone in which the subject property was
pl aced. Because a naster plan does not in and of itself establish
either a change or mstake relative to the adoption of the
conpr ehensi ve zoning map, the nmaster plan recommendation as to the
subj ect property, standing alone, can never satisfy the change-
m stake requirenent. Thus, the plan recomendation, though it wll
be a factor generally to be considered, serves nerely as a guide or
non- bi ndi ng pi ece of evidence in the applicant’s case.?

A slightly different role is normally accorded to a master
pl an recomrendation for a particular zoning category or |and use
type where the zone sought in an individual application is a
floating, versus Euclidean, zone. The change-m stake requirenent
is inapplicable to floating zone applications. This is due to the
nature of floating zones. Floating zones tend to be plan-
i npl enmentati on nechani snms that zoning decision-nmakers determ ne

best carry out the function of a plan reconmmendation, and where

“For exanple, the Court observed in Aspen Hill Venture v.
Mont gonery County, 265 MI. 303, 314-5 (1972):
W here note that while a zoning
designation on a Master Plan may not support
an i medi ate request for rezoning, as it is a
guide for the future, yet, when, as here, it
is acconpani ed by the dynam cs of change, we
think the designation on the Mster Plan
beconmes nost significant.
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pl aci ng the zone on the subject property is conpatible with the
surrounding area and the | egislatively-declared prerequisites for
inposition of the zone. Thus, although a master plan
recommendati on may assunme a weightier role in floating zone cases,
it still does not assune the |egal weight of being dispositive of
an application, unless the creating or enabling statute, ordinance,
or regul ati on makes conformance to its recomendati on nmandatory.
A typical exanple of how a master plan functions in a

pi eceneal floating zone case is Floyd v. County Council of Prince

CGeorge’s County, 55 Md. App. 246 (1983). In Floyd, the applicant

sought a conprehensive design zone (CDZ), a type of floating zone
in the panoply of zones described in the Prince George’'s County
Zoning Ordinance. The particular CDZ sought in that case conforned
to sone, but not all, of the applicable naster plan’s
recommendations for the subject property and its environs.
Specifically, the plan recomended a |and use activity that was
consistent wwth the uses permtted in the floating zone sought, but
did not envision that use spread over the entire property, i.e. it
should be limted to an area within 1,500 feet of the main hi ghway
on which the property fronted. The applicant persuaded the County
Council, sitting as the District Council for zoning matters, to
rezone the entire property as requested, notw thstanding the fact
that to do so arguably conflicted with the plan’s advice not to

extend such a | and use beyond a strip of land 1,500 feet east of
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the property’ s road frontage (the applicant’s proposal

depi cted

devel opnent ranging from between 2,400 to 4,800 feet east of the

hi ghway) .

On appeal,

conpliance with the spati al

the opponents to the rezoning urged that non-

el ement of the master plan map required

di sapproval of the application. W explained, in pertinent part:

Prince George’'s County Code, §27-591
(b)(1) requires that:

The proposed plan for devel opnent of
t he Conpr ehensi ve Desi gn Zone
conforns to an approved Ceneral Pl an
map, Area Master Plan map, or an
urban renewal plan map or is in
conformty wth the principles
described in such plans in relation
to land wuse, nunber of dwelling

units and intensity of
nonr esi denti al bui | di ngs, and
| ocati on.

As the enphasi zed | anguage i ndi cates, an

applicant could fail to conply wth any
adopted map and still satisfy the standard by
conformng with the “principles” in these

pl ans, since the requirenent is stated in the
al ternative.

The provisions of 827-591(b) nust be read
as flexible standards, so that a | arge neasure
of discretion is left with the D strict
Counci | when review ng a Conprehensi ve Design
Zone application.

First, the | anguage of the section states
specifically that the standards are to be net
“to the satisfaction of the District Council.”
It appears that the Council’s intention in
enacting the Conprehensive Design Zone
provisions was that it have the freedom to
decide, partly as policy questions, whether
the standards are satisfied.

A review of the standards thenselves
indicates that they do not admt of precise
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definition and depend in |arge part on adopted
County plans and policies. The standards are
not |ike height or setback requirenents, where
conpliance, or lack thereof, is readily
di scerni bl e.

Conpr ehensi ve Desi gn Zones are consi dered
“floating zones.” In reviewwng floating
zones, the courts have specifically applied
the fairly debatable standard to actions taken
by the legislative body. Revi ewi ng courts
nmust not substitute their judgnent for that of
t he zoni ng agency and nust affirm any deci sion
whi ch is supported by substantial evidence and
therefore fairly debatable. In Prince
George’s County v. Meinenger, 264 Ml. 148, 152,
285 A .2d 649, 651 (1972), it was explained
that “substantial evidence” neans a little
nore than a “scintilla of evidence,” and in
Eger v. Stone, 253 M. 533, 542, 253 A 2d
372,377 (1969), the “fairly debatable”
standard was defined as foll ows:

W have nmade it quite clear that if
the issue before the admnistrative
body is “fairly debatable,” that is,
that its determnation involved
testimony from which a reasonable
man could conme to di fferent
conclusions, the courts wll not
substitute their judgnment for that
of the adm nistrative body....

Courts in Maryland tend to defer to
zoni ng agencies because of their presuned
“expertise,” and because it is thought best to
allow the agency, rather than the review ng
court, to exercise the “discretion” to grant
or deny an application.

This floating zone case is to be judged
by the same “substantial evidence” and “fairly
debat abl e” standards as apply in zoning cases
general ly.

The controlling factor here is whether
the Council could find that the Master Plan
was only a guide and that the 1,500 foot
limtation was adopted as a gui deline and not
as a mandatory requirenent. | f the Counci
were bound by the express provision that only
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1,500 feet could be used for conditional
enpl oynent along Crain H ghway, then the
finding of substantial conpliance m ght well
be found to be arbitrary and contrary to the
Master Pl an.

However, it is comonly understood, in
Maryl and and el sewhere, that Master Plans are
guides in the zoning process. Master Plan
gui delines are mandatory only if an ordi nance
SO provides.

The essential test in this floating-zone
case is conpatibility, clearly a matter of
judgnent which should be reserved to the
District Council. The cases, starting wth
Huff v. Board of Zoning Appeals of Baltinore
County, 214 M. 48, 133 A 2d 83 (1957), and
the Prince George’s County Ordi nance, in 827-
591 (b)(6), provide that a showing of
conpatibility is a primary requirenent. This
showi ng repl aces the usual proof of change or
m stake; and the requirenment |ikens a floating
zone case to a special exception case.
Fl oati ng zone applications have been revi ewed
in Prince George’s County for years. The
zoning agency in a floating zone case nust
find, just as it does in a special exception
case, that conpatibility is shown by the
applicant’s conformance to express ordi nance
st andar ds.

55 Md. App. at 256-9 (Enphasis in original; sone internal citations
del eted). Because the record before the District Council in FEloyd
permtted the Council to discrimnate rationally between what parts
of the master plan’s recommendations to be guided by in determ ning
conformty, the Court upheld the Council’s decision to grant the
rezoni ng, notw thstanding the facial nonconformty to the master
pl an map del i neati on.

Conpr ehensi ve Zoni ng Map Adopti on

Judge Moyl an recently conpiled conprehensively in People’s
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Counsel v. Beachwood, 107 M. App. 627, cert. denied 342 M. 472

(1996) the reasons why the recommendations of a nmaster plan
generally can serve only as a guide, and not a mandate, in the
adoption or anmendnent of a conprehensive zoning map, unless the
statute, ordinance, or regulation provides otherw se:

Howard County v. Dorsey [292 MI. 351
(1982)], however, was very enphatic
that there is no requirenent that a
conprehensive zoning plan nust
conformto the recomendations of an
appl i cabl e master plan.

292 Md. at 363, 438 A 2d 1339. Holding to a
simlar effect was Pattey v. Board of County
Commi ssioners, 271 Md. 352, 360, 317 A 2d 142
(1974):

As we have said, a master plan is
only a guide and is not to be
conf used W th a conprehensive
zoni ng, zoning map, or  zoning
cl assification.

In Montgonery County v. Wodward & Lothrop
280 Md. 686, 704, 376 A .2d 483 (1977), Chief
Judge Mur phy observed:

Nor is there any requirenent, absent
a statute, that the map anmendnent
must adhere to the recommendati ons
of the CGeneral or Master Plan. Such
| and use pl anni ng docunent s
represent only a basic schene
generally outlining planning and
zoning objectives in an extensive
area, and are in no sense a fina
pl an; they are continually subject
to nodification in the |light of
actual land wuse developnent and
serve as a guide rather than a
strait jacket.



See also People’'s Counsel v. Wbster, 65 M.
App. 694, 701-03, 501 A 2d 1343 (1986); Floyd
V. County Council of Prince George's County,
55 Md. App. 246, 258-59, 461 A 2d 76 (1983).

A definitive statement on this
subject is that found in Nottingham
Village v. Baltinore County, 266 M.
339, 292 A 2d 680 (1972). I n that
case, Nottingham Village and The
Rouse Conpany sought a declaratory
judgnent that the conprehensive
zoni ng pronul gated by the Baltinore
County Council in 1971 was invalid
because of its failure to conformto
the Master Plan for Bal ti nore
County. In rejecting the argunent
made by the devel opers, Judge
Singley stated for the Court of

Appeal s:

Underlying this argunent is a
comon msconception-a confusion
bet ween the planning function, the
end product of which is the Master
Pl an, specifically provided for in
County Code, Art. IIl. Planning, 88
22-12 through 22-17, and the zoning
function, covered by Code, Art. I1I1.
Zoni ng, 8§822-18 through 22-31.
Zoning or rezoning in accordance
with a conprehensive plan is a
| egi sl ative function. There is no
requi renent that the conprehensive
pl an adopted by the | egislative body
must conformto the recommendati ons
of the Master Plan.

266 M. at 354, 292 A 2d 680. (Gtations
omtted) (Enphasis supplied).

Particularly pertinent to the case now
before us was the further observation of the
Court of Appeals:

VWhile it is true that other

jurisdictions have by statute
required that zoning ordi nances be

35



in accordance with the master plan,
Bal ti more County has not.

Id. (Gtation omtted).

107 Md. App. at 657-8.

The foregoing would be true of a conprehensive zoning map
process regardless of whether the rezoning category being
considered for a particular property were a Euclidean® or floating
zone. This is so because the object of the map adopti on process
concerns itself with | and use factors enconpassi ng nmuch nore than
a single property, as opposed to a pieceneal application that
focuses on the proper zoning of but one property. As was expl ai ned

by Chief Judge Murphy in Mntgonery County v. Wodward & Lot hrop

280 M. 686 (1977),

a conprehensive zoning plan is one which
applies to or covers a substantial or wde
geogr aphi cal area. The zoning plan nmust be
wel | thought out, the product of careful
consi deration and extensive study, and based
upon considerations concerning the common
needs of the particular area. It nust be
designed to control and direct the use of |and
and buil di ngs according to present and pl anned
future conditions, to acconplish as far as
possi ble the nost appropriate uses of |and
consistent with the public interest and the
saf eguarding  of the interests of t he
i ndi vi dual property owners. O her
characteristics of conprehensiveness nay be
found in the fact that the plan zones all, or

#The change-nistake requirement attendant to pieceneal
rezoni ng applications for Euclidean zones does not circunscribe a
| egi sl ati ve body’ s conprehensive zoni ng map adopti on deci sion, as
it does not apply in that process. See Scull v. Norman, 251 Ml. 6
(1968) .

36



substantially all, of a political subdivision,
that it regulates all uses, or that it covers
all of the usual factors of land utilization:
hei ght, area and use.

280 Md. at 702.

Speci al Excepti ons?®

Maryl and cases explored | ong ago what a special exception is
and its place in the nenu of zoning nechani sns.

The words “special exception” are well
known in zoning law. They refer to a grant by
a zoning admnistrative body pursuant to the
existing provisions of the zoning l|law and
subject to certain guides and standards, of a
speci al use permtted under the provisions of
the existing zoning |aw Rezoning or
reclassification is, of course, a change in
the existing lawitself, so far as the subject
property is concerned. This type of change in
the zoning law is governed by quite different
provisions of law from those governing the
granting of a special exception.”

Cadem v. Nanna, 243 M. 536, 543 (1966) (internal citations

omtted).

In Rockville Fuel and Feed Conpany v. Board of Appeals of the

Gty of Gaithersburg, 257 Md. 183, 188 (1970), the Court said:

In Montgonery County v. Merlands J ub,
Inc., 202 M. 279, 287, we went to sone pains
to stress that the special exception is a
valid zoning mechanism that delegates to an
admnistrative board a limted authority to
permt enunerated uses which the |egislative

®I'n Maryland, it is generally recognized that “special
exception” and “conditional use” are synonynmous ternms. Hof neister
v. Frank Realty Co., 35 Md. App. 691 (1977); but see, Crommell v.
Ward, 102 Md. App. 691, 699, n.5 (1995).
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body has determned can, prinma facie, properly
be allowed in a specified use district, absent
any fact or circunstance in a particular case
whi ch woul d change this presunptive finding.

Moreover, the late Judge Rta C. Davidson, to whom we are indebted
for sonme of the nobst cogent |and use decisions published in our

State reports, and while she was a nenber of our Court, observed:

The conditional use or special exception
is a part of the conprehensive zoning plan
sharing the presunption that, as such, it is
in the interest of the general welfare, and
therefore, valid. The special exceptionis a
valid zoning mechanism that delegates to an
adm nistrative board a limted authority to
all ow enunerated uses which the |egislature
has determ ned to be perm ssible absent any
fact or circunstance negating the presunption.
The duties given the Board are to judge
whet her the neighboring properties in the
gener al nei ghborhood would be adversely
af fected and whether the use in the particul ar
case is in harnony with the general purpose
and intent of the plan.

Anderson v. Sawyer, 23 Ml. App. 612, 617 (1974). Since the role of

the master plan in the special exception process in Frederick
County is at the heart of the instant case, we wll defer unti
later in this opinion further discussion on this point.

Subdi vi si ons

The Court of Appeals, in tw particular cases, included sone
general observations (as dicta) concerning the role of nmaster plans
in the subdivision process, sone of which appear to have fostered

the type of dispute presented by the case sub judice. In Board of

38



County Conm ssioners v. Gaster, 285 M. 233, 246-7 (1979), the

Court correctly observed that

some confusion exists relative to the terns
pl anni ng and zoni ng, which are not synonynous.
Zoning is concerned with the use of property
but planning is broader in its concept. 1 E
Yokl ey, Zoning Law and Practice 81-2 (4'" ed.
1978) comments:

Expressing the matter in another
way, let wus say that zoning is
al nost exclusively concerned wth
use regul ation, whereas planning is
a broader term and indicates the
devel opnent of a comunity, not only
with respect to the uses of |and and
bui |l di ngs, but also with respect to
streets, par ks, civic beaut vy,
i ndustri al and commer ci al
undertakings,residenti al
devel opnents and such other natters
affecting the public conveni ence and
wel fare as may be properly enbraced
within the police power. [ld. at 4]

There are three integral parts of adequate
| and planning, the master plan, zoning, and

subdi vi sion regul ati ons. The need for
subdi vision regulations as a part of that
planning is well illustrated by the case here.

As it is put in 4 R Anderson, Anerican Law of
Zoning 8 23.03 (2d ed. 1977), *“[Z]oning
ordi nances are not calculated to protect the
community from the financial |oss which may
result from inperfect devel opnent. Some of
these purposes are sought through the
i nposition of subdivision controls. 1d. at 47.
4 A Rat hkopf, The Law of Zoning and Pl anni ng

Ch. 71 8 2 (4'M ed. 1979), gives reasons for
subdi vi si on contr ol

Pl anning enabling acts and the
requirenments for plat approval are
based upon the realization that
homes are no longer generally
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constructed one at a time for
i ndi vidual owners, resulting in a
gradual devel opnent which can be
controlled by zoning ordi nances and
| ocal health, building, plunbing,
and el ectrical codes alone. Vacant
lots suitable for single homes in
al ready devel oped communities have
all but disappeared. The great
increases in population and the
unprecedented denmand for hones has
necessarily resulted in opening up
undevel oped land in outlying areas,
and the devel opnent thereof by |arge
nunbers of hones which nay be said
to be built all at one tinme. \Were
such devel opnent takes place w thout
restriction ot her t han zoni ng
restrictions, it is the devel oper
who designs the community in respect
to the nunber, | engt h, wi dt h,
condition, and |l ocation of streets.
The devel oper al so determ nes where
the newy arrived inhabitants of the
community shall resi de, W t hout
consi deration of the necessity for,
or existence of, schools, fire
protection, parks, playgrounds, and
ot her public facilities. | f
subdi vi si ons develop too rapidly, or
before the comunity is ready for
t he added burdens which an increased
popul ati on i nposes, and w t hout
adequate control, the result too
often IS t he creation of
deteriorating neighborhoods which
create a blight upon the community
and a drain upon the nunici pal
purse. [ld. at 71-6 - 7.]

See also 82 Am Jur. 2d, Zoning and Pl anning §
163 (1976).

w

By examning in detail in Gaster the | anguage of the General

Assenbly’s grant of both zoning and pl anning powers to Cecil County
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(a non-charter political subdivision of the State) and then how
Cecil County, through its legislative body, the Board of County
Comm ssioners, inplenmented those powers via |ocal ordinances, the
Court was able to reason correctly:

The CGener al Assenbl y certainly
contenpl ated sone change from the previously
exi sting schene of planning and zoni ng when it
decreed that in the counties covered by Art.
66B approval of the master plan by the | ocal
|l egislative body was required and that
subdi vi sion regul ati ons should be adopted by
such body. How can a county effectively plan
for capital expenditures for roads, schools,
sewers, and water facilities if, wthout
regard to preexisting plans, a devel oper, as
proposed here, mght place a settlenent of
1,200 or nore people in the mddle of a
previously undevel oped area, a settlenent
which would overtax school facilities and
whi ch woul d necessitate inprovenent of a road
whose reconstruction had not been contenpl at ed
before 1990? Planning would be futile in such
si tuati ons.

I n those instances the devel oper, not the
constituted authority of the county, is in
control of planning for the future of the
county. Surely, this was not contenplated by
the General Assenbly when relative to the
master plan it repeatedly used the words “at
specified tinmes as far into the future as is
reasonable” and then went on to nandate
approval of the master plan by the [ ocal
| egi sl ative body and to require the adoption
of subdivi sion regul ati ons.

It is the county |egislative body, the
County Conm ssioners of Cecil County in this
i nstance, which, pursuant to Ilegislative
aut hority, adopted the master plan, the zoning
regul ati ons, and the subdivision regul ati ons,
a fact which seens to have been overl ooked by
the trial judge. |In the case at bar we see no
basic conflict between the zoning regul ati ons
and the subdivision regul ations. If there

41



were a conflict, the subdivision ordinance in
this instance provides that the nore
restrictive provi si on shal | prevail .
Moreover, Art. 66B, 8§ 3.08 specifies that once
a master plan has been adopted by the |oca
| egislative body “no street ... shall be
constructed or authorized ... until the
| ocation, character, and extent of such
devel opnent shall have been submtted to and
approved by the comm ssion as consistent with
the plan ....” (Enphasis added.) It nust be
renenbered that the board of appeals found the
factual conclusions of the commssion to be
correct. Thus, it follows that if this
proposed subdivision were approved, t he
streets contenplated in it would be spew ng
traffic out onto a county road “whi ch has poor
vertical and horizontal alignnment, poor sight
di stance, and narrow width [, a] road ... not
programmed for reconstruction before 1990.”
G ven the provisions of 8 3.08, this in itself
was a sufficient basis for the disapproval of
t he subdi vision plat by the conm ssion.

Id. at 248-09.

Unfortunately, in a short concluding paragraph in the final
furlong of this opinion, the Court may have oversinplified a
perceived relationship between the subdivision process and the
zoni ng nechani sm of speci al exceptions:

Subdi vi sion regul ati ons perhaps have a
certain analogy to special exceptions to
which the floating zone concept has been
likened in this Court’s discussions in such
cases as Bigenho v. Montgonery County, 248 M.
386, 391, 237 A 2d 53 (1968); Board v. Turf
Vall ey, 247 M. 556, 561-62, 233 A 2d 753
(1967); and The Chatham Corp. v. Beltram 243
Md. 138, 149-50, 220 A 2d 589 (1966). The
county here has preordained by its subdivision
regul ations that one who seeks to cut up a
| arger tract by creating a subdivision nust
not disrupt the master plan and that the
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subdi vision nust be conpatible wth that
master plan. Likew se, many zoni ng ordi nances
specify relative to special exceptions that
they shall be granted only if they are
conpatible with and wll not disrupt the
mast er plan.

Id. at 249-50 (enphasis supplied).

Appellant in the instant case seizes on this dicta as
supportive of its challenge bel ow and here. Unfortunately, the
Court’s nusing in Gaster nerely serves to foster the confusion
bet ween zoning and planning that it took pains earlier to identify
and dispel. Athough it is true that normally the | egislative body
can choose to mandate that a nmaster plan’s recomendati ons can
dictate the outcone of nobst non-rezoning, |and use decisions, the
foregoing analogy by the Court fails to respect the fundanenta
di fferences between planning actions (such as subdivisions) and
zoning actions (in which special exceptions are categorized
general ly).

Based on the Court’s opinion in Gster, the statues,
ordi nances, and regulations in play there did not plainly require
that, before a proposed subdivision could be approved, it nust be
found that it was in harnony with the master plan map, text, or
both. Rather, through a conprehensive review and synthesis of the
zoning and planning grant found in Art. 66B of the Mi. Code and the
i npl ementation of those powers by Cecil County in its zoning and

subdivision regulations, it was determined that a proposed

subdi vi sion needed to be found to be “consistent wth the plan”
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(Ld. at 249), although there is some suggestion el sewhere in the
Court’s opinion that the relevant standard may have been
“substantial conformance” (ld. at 236).

Less confusion as to the precise regulatory requirenment at
issue - conformty to the master plan - was presented in the case

of Coffey v. M NCPPC, 293 Ml. 24 (1982).2" Coffey involved Prince

CGeorge’s County, a charter county, that traced its zoning and
pl anni ng enpowernment to Art. 66D of the MI. Code,?® rather than Art.
66B. Al t hough acknow edging that its decision in Gaster was not
controlling in Coffey because the forner involved a non-charter
county’s zoni ng and pl anni ng powers, the Court believed the |logic

of Gaster was applicable to Coffey. 1d., 293 MI. at 26. This was

so, according to the Court, because the requirenents of the
respective enabling statutes were simlar as to the m ni nrum cont ent
of a master plan and both sources authorized the counties to adopt
subdi vision regulations. 1d. at 29.

The land use planning validation given by the Court,
justifying why a master plan recommendati on can be a mandate in a
subdi vi si on case, was:

As the author points out in 4 R Anderson,

“ppparently treating it as the obverse of “conformance,” the
Court al so enployed the word “nonconpliance” to describe the state
of the proposed subdivision vis a vis the master plan in Coffey.
293 Ml. at 24. Stated elsewhere in the affirmative in the opinion,
and apparently as a synonym for “conformance,” the Court also
referenced “conpliance with the master plan.” [d. at 30.

2This is now Article 28 of the Code.
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Anerican Law of Zoning 2d § 23.20, at 89
(1977), “Subdivision controls are inposed for
the purpose of inplenenting a conprehensive
plan for comunity devel opnent. To achieve
this end, plats submtted to a planning
comm ssion for approval nust be exanmned in
relation to the official map and the naster
pl an.” Moreover, as the court observed in
Popul ar Refreshnments, Inc. v. Fuller’'s MIK
Bar, etc., 85 N J. Super. 528, 537, 205 A 2d
445 (1964), petition for certification denied,
44 N. J. 409, 209 A 2d 143 (1965), “If planning
boards had no alternative but to rubber-stanp
t heir approval on every subdivision plat which
conformed with the zoning ordinance, there

would be Ilittle or no reason for their
exi stence. Wiile planning and zoning
conpl enent each other and serve certain conmon
obj ecti ves, each represents a separate

muni ci pal function and neither is a nere
rubber-stanp for the other,” citing Levin v.
Li vingston Tp., 35 N.J. 500, 506, 173 A 2d 391
(1961).

In this regard, the | anguage used by the
court in Shoptaugh v. County Conmm , 37 Col o.
App. 39, 543 P.2d 524 (1975), cert. denied,
Colo. (1976), is significant here. The court
t here said:

“Here, the |andowner argues that
since the proposed use of the |and
was a use of right under the zoning
| aws, the Board had no alternative
but to either change the zoning or
approve the plat. Thi s argunment
fails to take into consideration
that a subdivider mnust first neet
the zoning regulations and then
additionally nust conply with the

state and county subdi vi si on
regulations.” 37 Colo. App. at 41-
42.

The process of conprehensive zoning or
rezoning is a time-consumng one. It would be
virtually inpossible to adopt conprehensive
rezoni ng changes cal culated to i npose the sane
density requirenents as the master plan which
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woul d becone effective sinultaneously with the
adoption of a new master plan that called for
| oner density devel opnment than the preceding
pl an.

Here we have a regul ation duly enacted by
the legislative body for Prince George’s
County whi ch specifies that the planning board
shall not approve a subdivision plat not in
conpliance wth the master plan. Thi s
subdi vision regulation is as nmuch entitled to
obedi ence as any other |egislative enactnent.
The need for the regulation specifying that a
subdi vision plan nmust conform to the master
plan can be illustrated by conparison to the
putting of water in a teacup drop by drop.
After a period of tinme there cones the drop
which wll cause the cup to overflow By
anal ogy, developing sonme of the Ilots in
conformty wth the existing zoning wll not
di srupt the master plan. Concentrated use and
devel opnment, however, wll disrupt it. The
| egi slative body wished to avoid this when it
specified that subdivisions nust conply with
the master plan. Accordingly, the Comm ssion
was justified in rejecting Coffey’'s proposed
subdivision for his failure to conform that
proposal with the nmaster plan.

293 Md. at 29-31.

The essential teachings of Gaster and Coffey, putting aside
their dicta exploring the relationship of zoning and pl anning, are
that the questions needing answers are: VWhat did the Genera
Assenbly authorize? Wat did the locality inplenment? Reflections
on | and use and planning principles sinply assist in understanding
and validating the quest for legislative intent.

Wth this rather |ong contextual prologue at an end, we turn
to the case at hand.

St andard of Revi ew
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Judge Sal non, for our Court, in Lee v. M NCPPC, 107 M. App.

486, 492, (1995), cert. denied, 343 M. 333 (1996), succinctly

repeated the standards of appellate review applicable to the
various aspects of the type of case with which we are presented
her e:

A court reviewng the decision of an
adm ni strative agency IS “limted to
determining if there is substantial evidence
in the record as a whole to support the
agency’s findings and conclusions, and to
determne if the admnistrative decision is
prem sed upon an erroneous concl usion of |aw.”
The standard of review thus depends upon the
nature of the agency finding being reviewed.
First, the reviewing court nust determne
whet her the agency interpreted and applied the
correct principles of |aw governing the case
and no deference is given to a decision based
solely on an error of law, the court may
substitute its own judgnent. “In regards to
findings of fact, the [review ng] court cannot
substitute its own judgnent for that of the
agency and must accept t he agency’ s
conclusions if they are based on substantia
evidence and if reasoning mnds could reach
the same conclusion based on the record.”
(citations omtted).

Anal ysi s

Appel | ant presents essentially two questions, one purely |egal
and the other a m xed question of |law and fact. The fornmer, to
whi ch we shall address ourselves first, is what does § 1-19-48 of
t he zoni ng ordi nance nmean by requiring a proposed special exception
use to be “in harmony with the purpose and intent of the
conpr ehensi ve devel opnent plan” before it nay be granted? The

| atter, dependent on our answer to the first question, involves
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anal yzing whether the evidence before the Board rendered its
deci sion that the proposed conmunications tower was “in harnony
with” the plan fairly debat abl e.

The County has thoughtfully installed in the general
definitional section of its Zoning Ordi nance, at 8 1-19-4 (a)(13),
the foll ow ng:

Thr oughout this chapter, all words, other than
the terns specifically defined herein,[?? have
the neaning inferred from their context in
this chapter or their ordinarily accepted

definitions, as defined in Wbster’s New
Col l egiate Dictionary, 1974 Edition. 30

This expression of general legislative intent by the Board of
County Comm ssioners is deserving of our exam nation, supplanting,
at least for now, the usual comon |aw principles of statutory
construction.

At the outset, we note that there can be, and indeed there is,

no quarrel that whatever the requisite affirmative finding under 8§

1-19-48 (b)(1) may entail, it is mandatory that such be found
P Harnmony” is not specifically defined in the Zoning
O di nance.

¥t is unclear from the record why the 1974 Edition was
selected. W speculate that it was the nost current version extant
at the tinme of what appears to have been a nmjor codification or
recodi fication of the Zoning O di nance, based on our reading of the
annotations follow ng the various Code sections appearing in the
record extract, i.e., Od. No. 77-1-78, 1-24-77. The invocation of
a dictionary definition in aid of statutory interpretation, though
comon, is fraught with not so obvious conplexities, however. See
Rossville Vending v. Conptroller, 97 Md. App. 305, 316-18, cert.
deni ed 333 Mi. 201 (1993).
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before a special exception nmay be granted in Frederick County.

This is so because 8 1-19-48 (e)(2) states, inter alia, in its

proscription that the Board “shall not grant a special exception
unless and until” it has “made a finding of fact that the special

exception requested neets the general and specific requirenents

outlined in this section.” The Zoning Odinance, at § 1-19-4
(a)(3), further states that where “shall” is used in the O dinance
it is “always mandatory and not discretionary.” See also Gotach v.

Bd. of County Commirs, 60 Md. App. 477, 485-6 (1984).°3

Webster’'s New Collegiate Dictionary (7'M ed. 1974), at 524,

defines the word “harnony” as foll ows:

har - no - ny\ 1 archaic: tuneful sound: MELODY
2a: the conbination of sinultaneous nusica

notes in a chord b: the structure of nusic
W th respect to t he conposition and
progression of chords <c¢: the science of the
structure, relation, and progression of chords
3a: pleasing or congruent arrangenent of parts
<a painting exhibiting~of color and |ine> b:
CORRESPONDENCE ACCORD <lives in~with her
nei ghbors> <c¢: internal calm TRANQUI LITY 4a:
an interweaving of different accounts into a
single narrative b: a systematic arrangenent
of parallel literary passages (as of the
Gospel s) for the purpose of show ng agreenent

%ot ach did not explore the neaning of the requirenent that a
speci al exception be “in harnony with the purpose and intent of the
... plan” before it could be approved. The Court expressly did not
consider for any purpose the propriety of the Board’ s finding in
that case that the proposed private school would not be in harnony
with the plan because the surrounding area was developed wth
single famly residences in the R3 Zone and the school
inferentially would be inconpatible with the nei ghborhood. [d., 60
M. App. at 481; 486
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or har nony!32

Appel l ant would have us conclude that none of the senses of
“harnony” appearing in Webster’s is applicable in the context in

which it appears in 8 1-19-48 (b)(1) of the Zoning Ordinance.

| nst ead, appellant directs us to Black’s Law Dictionary (6'" Ed.,
1990) where, at 718, “harnony” is described sinply as: “The phrase
“in harnony with’ is synonynous with “in agreement, conformty, or
accordance with’.” Wre that the proper analysis, R chmarr’s neat
argunent concludes that, a la the Gaster and Coffey cases, supra,
conformty denotes a strict adherence to the purpose and intent of
t he conprehensive devel opnent plan which, in this case, conpels
deni al of the special exception as the plan’s proposed and i deal
zoning category for the Anvets’ property (the office/research
industrial indistrict - ORl) does not in its present iteration
all ow the establishnment of a wireless comunications tower as a
permtted use or by special exception.3

W are disinclined to brush past all of Whbster’'s senses of

¥For an additional point of reference, there has been no
change in the definitional senses of “harnony” between the 1974
Edition and Merriam Wbster’'s Collegiate Dictionary (10'" ed. 1993)
(at 531).

#¥pAs a matter of law, however, a lawfully pre-existing
conmmuni cations tower established when the zoning of the site
al l oned such, as is presently the case, could continue as a | egal,
nonconformng use if the ORI zone were ever inposed. Even this
| egal possibility, R chmarr argues, indicates the nonconformty of
the instant application with the purpose and intent of the master
pl an.
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“harnony” in order to enbrace Black’s. Uni quely, the Board of
County Conm ssioners has designated Wbster’'s, not Black’'s, as a
principal |exical and academic source to aid those seeking an
under st andi ng of what it intended. Al t hough we m ght have been

inclined ordinarily to look also to Black’s (see Rossville Vending,

supra,),® the instant regulatory exhortation directs otherw se.
Wth regard to Wbster’s hierarchy of senses of the word “harnony,”
while R chmarr’s argunent has nerit to the extent that nost of the
meani ngs do not fit particularly neatly in the context of § 1-19-48
(b)(1) of the Zoning Odinance, it seens to us that aspects of the
origin of the word (fromthe Geek, neaning “joint”), read together
with portions of the 3¢ sense (3a: pl easing or congruent

arrangenent of parts) and 4'" sense of the word (“an interweaving

of different accounts into a single narrative,” “a systematic
arrangenent of parallel ... passages ... for the purpose of show ng
agreenent ...”) give a texture to the word in this context, w thout

too vigorous a semantical shoe-horning.

The Zoni ng O di nance defines “conprehensi ve devel opnent pl an”
as “a conposite of mapped and witten text, the purpose of which is
to guide the systematic physical devel opnent of the county.” Thus,

it is expressly a guide made froma conposite of maps and text (the

#¥Caution should be exercised in too readily resorting to
Black’s for interpretation of a |legislative enactnent in any event.
It has been observed that Black’s does not normally supply the
ordinary and accepted neaning of words. See Polychron v. CGum &
Forster Ins. Cas., 916 F.2d 461, 463 (8" Cir. 1990).
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recommendations of neither maps nor text receiving |legislative
preem nence over the other). Because its approach is also
systematic, it necessarily nust weave the predictions of the text
and the maps to project what is conceived to be the locality’s
ideal for its physical developnent. |t does not internally nandate
ri gid adherence, for then it would not be a guide. Were the
| egislative body desirous of externally inposing the plan’s
recommendati ons as nmandates, eschewing virtually all discretion
that could otherw se be vested in itself or subordi nate agenci es,
it seens to us that it could have selected, rather than “in harnony
with,” nore directory |anguage, such as “in conformty wth,”
“consistent wth,” or ®“in conpliance wth.” | nstead, the
| egi sl ati ve body chose a nore flexible, malleable standard which
gives the Board, in special exception cases, the latitude and
freedomto decide, partly as policy questions, whether a particul ar
proposed use would be so inimcal or injurious to the announced
obj ectives and goals of the conprehensive devel opnent plan so as
not to be able to co-exist with the plan’s recommendations.
| ndeed, the proposed use may need to frustrate or preenpt
achi evenent of the plan’s recomendati on, under certain
ci rcunst ances, before a finding of non-harnmony would be
justifiable. Admttedly, the standard selected does not |end
itself to precise definition (as the circuit court recognized).

Thi s approach makes em nently good sense particularly with
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regard to special exceptions. The |egal nature of a special
exception separates it from the subdivision process. That | egal
status was wel |l explained by the | ate Judge Davi dson, havi ng noved

on fromthis Court to the Court of Appeals, in Schultz v. Pritts,

291 Md. 1 (1981):

The special exception use is a part of
the conprehensive zoning plan sharing the
presunption that, as such, it is in the
i nt erest of the general wel f ar e, and
therefore, valid. The special exception use
is a valid zoning nechanismthat delegates to
an admnistrative board a limted authority to
all ow enunerated uses which the |egislature
has determ ned to be perm ssible absent any
fact or circunstance negating the presunption.
The duties given the Board are to judge
whet her the neighboring properties in the
gener al nei ghborhood would be adversely
af fected and whether the use in the particul ar
case is in harnony with the general purpose
and intent of the plan.

291 Md. at 11 (Enphasis in original deleted; enphasis supplied).
It is this presunption, albeit a rebuttable and conditional one, of
validity and correctness as part of the conprehensive zoning plan
enj oyed by special exceptions that distinguishes them as zoning
mechani snms from the subdivision process addressed in Gaster and
Coffey.

In viewwing the legislative process wherein it is decided
whether to designate within a zoning ordinance certain uses as
permtted uses (sonetimes referred to colloquially as wuses
permtted as of “right”) and others as special exceptions or

conditional uses, the Court in Schultz v. Pritts recognized that
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the |l egislative body necessarily engages in a bal anci ng process.
Id. at 20-1. It is conpatible with this |egislative bal ancing
process, and the conpanion election to delegate to a subordi nate
adm ni strative body the responsibility to adjudicate and render a
final decision whether the specified conditions are net in a given
special exception application, to construe the delegation of
authority so as to permt the body to exercise a commensurate
di scretion in its decision-making, absent |anguage indicating a
contrary legislative intent. It is not coincidental, we think

that reported Maryl and cases construing the use of a legislatively-
designated criterion of “conformty” (denoting a mandate) to a
master plan’s recomendation involve subdivision cases®, while
t hose enploying the standard of “harnony” (denoting greater

discretion) with the master plan arose in special exceptions.?3

Absent clearer direction fromthe pertinent |egislative body,
the judicial response to the |legislative choice of zoning terns of
art, such as “in harnmony with the” master plan, has often been
measured to treat these terns as flexible and el astic phrases or
words. This indulges the notion that the legislature, particularly

in the specialized area of special exceptions/conditional uses,

%See Coffey, supra; Gaster, supra; Krieger v. Planning
Comm ssion of Howard County , 224 M. 320, 323 (1961).

¥See Schultz, supra; Rockville Fuel & Feed v. Bd. of Appeals,
257 Md. 183, 191 (1970); Crowther, Inc. v. Johnson, 225 Md. 379,
383 (1961).
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intended the inferior body to have sone |atitude in the discharge
of its duties on a case-by-case basis. An exanple of this can be

found in Neuman v. City of Baltinore, 251 M. 92, 98-9 (1968),

where, in the context of a special exception case, the phrase
“vicinity of the premses” was enployed in the legislative
enactnent to circunscribe the universe for measurement of the need
for the pertinent doctor’s office. The Court recognized that
construing the definition of the neaning of that |anguage required

a flexible, elastic, and relative approach. 1d. See also Wodl awn

Area Citizens Ass’'n v. Board, 241 M. 187(definition of

“nei ghbor hood” as enployed in determ ning sufficiency of evidence
in a change/ m stake rezoning application was a flexible and
relative termwhich may vary fromcase to case).

The words enployed by the Frederick County Board of County
Comm ssioners in the instant case do not convince us that it
i ntended that the Board have no discretion in construing whether a
speci al exception application was in harnony with the purpose and
i ntent of the conprehensive devel opnent plan. W turn now to an
anal ysis of whether the Board s decision on that score in the
instant case was a fairly debatable one on this record.

Schultz v. Pritts provides us with a reverse prism point of

view to approach that anal ysis:

If the evidence nmakes the question of
harm or disturbance or the question of the
di sruption of the harnony of the conprehensive
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pl an of zoning fairly debatable, the matter is

one for the Board to decide. But if there is

no probative evidence of harm or disturbance

inlight of the nature of the zone invol ved or

of factors causing disharnony to the operation

of the conprehensive plan, a denial of an

application for a special exception use is

arbitrary, capricious, and illegal.
291 Md. at 11 (Internal citations omtted; enphasis supplied).?
Empl oying this point of view also in our survey of the record
before the Board and deferring to the | ocal expertise of the Board
i n maki ng such judgnents, we conclude that a reasoning m nd could
have determ ned, based on the evidence, that APC s special
exception application was in harnony (or not in disharnony) with
the intent and purposes of the plan. W do not nean to say that,
on the sanme record, the Board could not have concluded to the
contrary for equally good or better reasons; that is sinply the
nature of a matter being fairly debatable. W explain.

The 1990 Countywi de Plan explicitly does not guarantee that

t he recommended | ong range plan recomrendations (the ORI zone in
the case of the Anvets site) will materialize during any discrete
5 year conprehensive rezoning cycle of the 20 year horizon adopted

by the Plan. Indeed, as the 1993 New Mrket Regional Plan and

conprehensive rezoning self-evidently indicated, whatever the

%Judge Smith, who authored coincidentally both Coffey and
Gaster, in his dissent in Schultz, does not seemto quarrel with
this approach. Schultz, 291 Ml. at 26-7 (quoting from Rockville
Fuel & Feed v. Bd. of Appeals, 257 Md. 183, 191 (1970)).

56



conditions may be that need to ripen before the Anvets property
woul d be suitable for placenent in the OR zone, they had not
occurred as of 1993. The text of the 1990 Plan, supra at 7-8,
suggests the conplex matrix of threshold considerations that m ght
need to be pondered before comercial or industrial rezonings could
occur. Sone of those precursors, such as a “conprehensive
i ndustrial |and needs study,” had not commenced, nor were they
projected to commence, at that time. Thus, even if one assunes, as
Ri chmarr argues, that the Agricultural zoning currently enjoyed by
the Anvets property was but a “hol ding zone,” until the land use
tunblers fall into place opening up the possibility of a
recategorization to the ORI zone, it is wholly unpredictabl e when,
if ever, that may occur. This state of uncertitude of the Plan's
recomendati on was consi dered by the Board.

Sone skepticism may have been in order as to whether the
Plan’s “gateway to Frederick” wunderpinning for the ORI -type
devel opnent envi sioned on the Anvets site was viable. Noting that
the Plan contenplated multiple “gateway” devel opnents at other
| ocations as well, a Board nenber rum nated that the site of the
subj ect property, perched |ike an elevated island between two maj or
roads, was sonewhat |less likely of fruition as such a “gateway”
devel opnment than its brethren

As to whether the approval and establishnment of a 250 foot

tall communications tower on a fifty foot by fifty foot portion of
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the southeasterly tip of the 26.37+ acre Anvets property would
inhibit ultimately rezoning all or a portion of the remaining
property to the ORI zone (and having that area develop as an
of fice/lresearch industrial park), the Board was entitled, as it
apparently did, to credit and be persuaded by APC s argunents that
the two concepts were conpatible. APC asserted that many |ikely
tenants of an ORI -type devel opnment typically utilize and rely on
W reless comrunications such as the proposed tower would
facilitate. Because the maximum length of APC s |ease of the
portion of the Anvets property involved was twenty years, APC al so
pointed out that, even if its tower would be an inpedinent to
appropriate ORI -type devel opnent, the tower would be renoved at a
point in tinme roughly coincident with the furthernost horizon of
t he Pl an.

There was no direct evidence that the remai nder of the 26.37%
acres would be rendered unsuitable for ORI -type devel opnent. To
the contrary, the location of the proposed tower was described as
topographically and by distance “far renoved” from the “flat
ground” where the Anmvets had installed their recreational
structures and uses. It is our view that the record before the
Board was adequate to support its conclusion that APC s tower woul d
be in harnony with the purpose and intent of the conprehensive
devel opnment pl an.

Richmarr’s final assertion is that the Board's grant of APC s
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speci al exception application was inconsistent wth its
predecessor’s decision in 1988 to deny the Marnet application, the
facts of which were asserted by Richmarr to be “alnbost identical to
the instant case.” The Board chair in the instant case, at the 24
Cct ober 1995 neeting, addressed the Marnet case. He observed that
the two cases, although they shared sone factual simlarities, were

di stingui shable. H's assessnent appears accurate.

The Marmet property had been zoned Agricultural, but
recormended in the Plan for Low Density Residential. The 275 foot
tall radio tower proposed for the Marnet property, although

approvable in the existing Agricultural zone, would have been a
prohi bited use in the recommended residential zone. Unli ke the
nei ghborhood of the Anvets property in the instant case, the
majority of the surrounding properties in the neighborhood of the
Marmet site were found by the Board to have been devel oped with
residential housing. The properties surrounding the Anvets site
presented not only a |esser degree of actual devel opnent
(Rchmarr’s “Fairways at Holly H I1s” subdivision notw thstandi ng),
but varied in kind as to actual zoning (nostly agricultural, with
sonme residential) from that apparently presented in the Marnet
case. Mor eover , the relative topographical and visual
rel ati onships between the Marnet and Anvets sites and their
respective neighborhoods, and their |locations along adjacent

roadways, seened to be materially distinguishable. Because this
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record is somewhat |ess than precise in permtting us to explain a
ni cer distinction on these points, we opt to defer to the |ocal
body’'s far greater famliarity wwth its own backyard in eval uating
such matters. Suffice it to say, we are able to discern fromthe
record that the Board s decision was fairly debatabl e.

JUDGVENT AFFI RVED;

COSTS TO BE PAID
BY APPELLANT.
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