The core issue on this appeal can nost starkly be set out by
posi ng a hypot heti cal . Hypot hesi ze a jury selection process in
which the attorney for a party (whether the trial be crimnal or
civil is immterial; whether the party be on one side of the trial
table or the other is equally immaterial) has just exercised his
tenth and | ast perenptory challenge. The attorney for the opposing
party objects, claimng that the ten perenptory strikes constitute
a pattern of invidious discrimnation against 39-year-olds. In
arguing that a pattern has been denonstrated, he points out that
each and every one of the prospective jurors who was perenptorily
struck was precisely 39 years of age and that the ten strikes, in
conbi nation, elimnated every 39-year-old fromthe jury pool. The
trial judge rules that a pattern has, indeed, been established and
requests the attorney who exerci sed the perenptories to offer sone
expl anation. That attorney responds:

Wth all due respect, Your Honor, | am not
required to give you an explanation, lest |
destroy the perenptory nature of t he
perenptory chall enge. The quality of a

chal | enge as perenptory neans not only that |
may use it for any purpose | choose, whether

you like it or not, but also that | am not
required to tell you why | so used it. As a
courtesy to the ~court, however, | wll

gratuitously volunteer an explanation even
though I amnot required to give one.

Both ny client and | harbor an unabashedly
irrational but nonet hel ess deep-seat ed
detestation of 39-year-olds as a class.
Perhaps it is because our ex-spouses were 39
years of age when we divorced them but that
is immaterial. As the word perenptory
inplies, we need have no reason at all, |et
al one a good reason, for feeling as we do. W
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do not for a nonent believe that 39-year-olds
could not render a fair and inpartial verdict.
We sinply do not like themand will use every
perenptory at our disposal at every chance we
get to strike them Qur notive, if you nust
know, is totally nmean-spirited.

The issue before us is whether even such a basis for such a
use of perenptory challenges would violate any prohibition of
either the Constitution of the United States or the Constitution of
Mar yl and.

The appellant, Connie F. Bridges, was convicted by a Baltinore
City jury, presided over by Judge difton J. Gordy, Jr., of first-
degree felony-nurder, robbery with a deadly weapon, and conspiracy
to commt robbery. On this appeal, she raises the follow ng
contenti ons:

1. That t he State unconstitutionally
exerci sed perenptory chall enges solely on
t he basis of age;

2. That t he State unconstitutionally
exerci sed perenptory challenges on the
basi s of race;

3. That Judge Gordy inproperly instructed
the jury with respect to the conspiracy
char ge;

4. That Judge Gordy abused his discretion in
denying the appellant’s notion for a
m strial on the grounds of prosecutorial
m sconduct; and

5. That the evidence was not legally
sufficient to support the verdicts.

The hjection to the Perenptory Strikes

At one point during the jury selection process, defense
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counsel challenged the prosecutor's exercise of perenptory strikes
by noting that every strike had been agai nst prospective jurors who
wer e Bl ack. The prosecutor, in an effort to denonstrate to the
trial court that she was not striking prospective jurors on the
basis of race, responded by stating that "I'm striking everyone
around age 30 and under, or trying to." The prosecutor explained
her rationale for striking jurors of that age by noting that the
def endant was approximtely 30 years of age. Conceding that the
expl anation offered by the prosecutor was, if true, race-neutral,
def ense counsel immediately shifted tactics and argued that the
expl anation offered by the State was itself constitutionally infirm
because age, |ike race and gender, is a consideration that nay not
serve as a basis for a perenptory strike.

The trial court found 1) that the explanation offered by the
State was race-neutral and 2) that age-based perenptory strikes had
never been rul ed unconstitutional. Then, by way of justifying what
per haps needed no justification, Judge Gordy went on to observe
that because of the respective ages of the victim and the
appellant, the State's exercise of perenptory chall enges had not
been for inpermssible reasons.

The appel |l ant argues that both the United States Constitution
and the Maryland Declaration of Rights prohibit the State from
maki ng perenptory strikes on the basis of age.

The Maryl and Constitutional |ssue
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Because the doctrinal basis of the Maryland constitutiona
challenge 1is totally distinct from that of the federal
constitutional challenge, we will examne first the appellant’s
claimthat a perenptory chall enge based on age sonehow viol ates the
Maryl and Constitution. Comrendably, the appellant has not urged
upon us sone illusory Mryland anal ogue to the Equal Protection
Cl ause of the Fourteenth Anmendnent, such a constitutional provision
never having been formally adopted in this State, or sone Maryl and
equi val ent of the academ cally indefensible ipse dixit of Bolling
v. Sharpe, 347 U S. 497, 74 S. C. 693, 98 L. Ed. 884 (1954). The
appel  ant, rather, grounds her challenge in that portion of Article
21 of the Maryland Declaration of R ghts that guarantees an accused
in a crimnal prosecution the right to trial “by an inpartial
jury.” The appel |l ant suppl enents her Article 21 argunent by making
reference to M. Code Ann., Cs. & Jud. Proc., 88 8-102 and 8-103
(1995).

Article 21 guarantees a crimnal defendant an inpartial jury.
The character of a jury as inpartial is sonething quite distinct
from the character of a jury as representative of a fair cross-
section of the popul ation. Dealing strictly wth the

constitutionally mandated requirenent of inpartiality, the Court of

Appeal s, speaking through Judge Barnes, defined that quality in

Bristow v. State, 242 M. 283, 288-89, 219 A 2d 33 (1966):

Article 21 of the Maryland Decl aration of
Ri ghts guarantees an accused the right to a
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trial by an inpartial jury. The definition of
what constitutes inpartial jurors was set out
in the early case of Garlitz v. State, 71 M.
293, 300, 18 Atl. 39, 41 (1889):

“The m nds of such nen always remain
open to the correction of forner
inpressions, and remain entirely
inpartial, with power to hear and
determ ne upon the real facts of the
case, Wwthout the least bias in
favor of for mer I npr essi ons,
what ever they may have been. And
therefore, in our present state of
society, all that can be required of
a juror is that he should be w t hout
bias or prejudice for or against the
accused, and that his mnd is free
to hear and inpartially consider the
evidence, and render a verdict
t hereon without regard to any forner
opinion or expression existing in
his mnd.”

This definition was recently reaffirnmed and
explained in Gammar v. State, 203 M. 200
211, 100 A 2d 257, 261 (1953). Although the
federal constitution does not demand the use
of jury trials in state crimnal proceedings,
where a jury is provided, federal due process
requires that it be fair and inpartial.

Before turning to other flaws in the appellant’s argunment, it
is enough to note that a party claimng that she was denied the
right to an inpartial jury bears the burden of proving that her
jury was, indeed, partial. The appellant in this case has
proffered nothing in that regard. Wth respect to such an

all ocation of the burden, we stated clearly in Borman v. State, 1

Mi. App. 276, 279, 229 A 2d 440 (1967):

Bias on the part of prospective jurors wll
never be presuned, and the challenging party
bears the burden of presenting facts
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which would give rise to a show ng of actua
prejudice. See Bristowyv. State, 242 M. 283
(1966) .

(Enmphasi s supplied). W spoke to the sane effect in Jones v. State,

2 M. App. 429, 431, 234 A 2d 900 (1967):

Concedi ng the proposition that appellant’s
right to an inpartial jury is guaranteed by
both Article 21 of the Maryl and Decl arati on of
Rights, Bristow v. State, 242 M. 283, 288
and the Fourteenth Anmendnent to the Federa
Constitution, Beck v. Wshington, 369 U S
541; Irvin v. Dowd, 366 U S. 717, it is clear
that the burden of proving that the jury was
in fact not inpartial is on the appellant.

(Enphasis supplied). See also Quiles v. State, 4 Mi. App. 354, 357,

243 A 2d 661 (1968); Couplin v. State, 37 Ml. App. 567, 570-71, 378

A.2d 197 (1977). The appellant has not even nmade a pretense of
shoul dering that burden.

By way of suppl enmenting her argunment based on Article 21 of
the Maryl and Decl aration of R ghts, however, the appellant relies
in part on CGts. & Jud. Proc. 8 8-103, which provides:

A citizen may not be excluded from service
as a grand or petit juror in the courts of the
State on account of race, color, religion,
sex, national origin, or econom c status.

Quite aside fromthe fact that 8 8-103 deals only with the
criteria by which nanes are selected for the entire jury pool and
not with the selection, fromthat pool, of the actual petit jury
that will hear a case, the section by its very ternms nmakes no

mention of age. It prohibits the exclusion of jurors fromthe jury

pool for 1) race, 2) color, 3) religion, 4) sex, 5) nationa
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origin, or 6) economc status. The statute self-evidently does not
pertain to age-based exclusion at any stage of the selection
process.
It is, however, through the further supplenentation of Article

21's inpartial jury requirenent by 8 8-102 that the notion energes
that the larger jury pool itself, to be ultimately inpartial, nust
be drawn froma fair cross-section of the population. Section 8-
102(a) provides:

Wen a litigant in a court of the State is

entitled to trial by a petit jury and when a

person accused of a <crimnal offense is

presented to a grand jury, the jury shall be

sel ected at random from a fair cross section

of the citizens of the State who reside in the

county where the court convenes.

In Wlkins v. State, 16 Ml. App. 587, 300 A 2d 411, aff’d 270

Md. 62, 310 A 2d 39 (1973), Judge Scanlan analyzed at |length for
this Court the collective inpact of what are now 88 8-102 and 8-
103.* The decision of this Court was not sinply affirmed but the
Court of Appeals expressly adopted Judge Scanlan’s opinion in

Wlkins v. State, 270 Md. 62, 310 A 2d 39 (1973). Judge Scanl an

pointed out that it was in 1969 (by Ch. 408 of the Acts of 1969)
that “Maryland adopted a wuniform and conprehensive statute
governing the selection of jurors throughout the subdivisions of
the State.” 16 MI. App. At 591. He went on to explain that this

selection process (and its fair cross-section guarantee) applies to

1 At that time §§ 8-102 and 8-103 were codified, respectively, as Ann. Code of Md. (1972 Repl. Vol.)
Art. 51, Sections 1 and 2.
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the | arger governnmental nechanismdetermning eligibility for jury
service generally and establishing the nmechani sm by which persons
are called for jury service. Hi s opinion expressly stated that
that mandated selection process had no applicability to the
ultimate conposition of the actual petit jury selected to try a
particul ar case. He explained, 16 Ml. App. At 592-93:

Article 51, 8 1 I ncor por at es t he
constitutional requirenment that a defendant
“is entitled to trial by (a) jury . . .
selected . . . froma fair cross section” of
the community in which he is being tried.
Smith v. Texas, 311 U.S. 128, 130 (1940). It
IS not necessary, of course, that the jury
actually selected be representative of the
comunity. Thiel v. Southern Pacific Co., 328
U.S. 217, 220 (1946). However, it is a
constitutional mandate that “the source of
nanmes of prospective jurors and the selection
process be reasonably designed to procure a
fair cross section.” The Suprene Court has
sumari zed t he basi c constitutiona
prerequisite to be observed in jury sel ection:

“The Anerican tradition of trial
by jury, : : necessarily
contenplates an inpartial jury drawn
from a Cross-section of t he
comunity. Smth v. Texas, 311 U. S.
128, 130; dasser v. United States,
315 U. S. 60, 85. This does not mean.
of course, that every jury nust
contain representatives of all the
econom c, social, religious, racial,
political and geographical groups of
the comunity; frequently such
conplete representation would be
i npossi bl e. But it does nean that
prospective jurors shall be sel ected

by court officials wi t hout
systenmati c and i ntentional exclusion
of any of these groups. . . .Thiel

v. Southern Pacific Co., supra at




220.
(Enphasi s supplied).

Even on the larger question of official and systematic
exclusion fromthe pool of eligible jurors, however, age has never
been held to be a prohibited selection criterion. In Hunt v.
State, 12 Md. App. 286, 278 A 2d 637 (1971), this Court held that
Article 51, 88 1 and 2 (now Cs. & Jud. Proc. Art. 88 8-102 and 8-
103) did not inhibit the State fromsystematically excluding from
jury service all persons under twenty-five years of age. In

Hopkins v. State, 19 M. App. 414, 311 A 2d 483 (1973), we held

that the sane provisions of Miryland law did not prohibit the
systematic exclusion from jury service of all persons between
ei ght een and twenty-one years of age.

Even with respect to classifications that unequivocally may
not be used to bar jury service generally, Article 21 never applied
the bar to the use of perenptory strikes in the ad hoc sel ecti on of
a particular petit jury. | ndeed, even if perenptory chall enges
were deliberately used to exclude Blacks froma particular petit
jury, sonething unquestionably unconstitutional under the Equa
Protection C ause of the Fourteenth Amendnent as inplenented by

Bat son v. Kentucky, 476 U.S. 79, 106 S. &. 1712, 90 L. Ed. 2d 69

(1986), such a practice would still not violate the fair cross-
section requirenent of either the Federal Sixth Amendnent or
Article 21 of the Maryland Decl aration of R ghts as suppl enented by

88§ 8-102 and 8-103. It would violate sonething el se but not that.
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In Lawrence v. State, 51 MI. App. 575, 584, 444 A 2d 478, aff’d 295

Mi. 557, 457 A 2d 1127 (1982), we hel d:

| nasnmuch as appel l ant does not contend that
the jury pool from which the petit jury was
drawn systematically excluded bl acks, the use
of perenptory challenges to strike blacks from
the petit jury was not a violation of Article
21 or 24 of the Maryland Declaration of
Ri ghts.

In Quailes v. State, 53 M. App. 35, 37-38, 452 A 2d 190

(1982), we looked to the “inpartial jury” requirenents of both the
Federal Sixth Anmendnent and of Article 21 of the Maryland
Declaration of Rights and held that the use of perenptory
chal | enges, no matter how ot herw se reprehensi ble, was sinply not
regul ated by those particular constitutional provisions:

Nor is the prosecution’s use of its
per enptory chal | enges a vi ol ation of
appellant’s sixth anmendnent right to an
inpartial jury, notwthstanding the Suprene
Court’s interpretation of that right in Tayl or
V. Loui siana, 419 U S 522 (1975), as
requiring that the jury be drawn from a
representative cross-section of the community.
The Court, in construing the constitutionality
of the state’s exclusion of wonmen from jury
servi ce, enphasized that:

“[While] holding that petit juries
must be drawn from a source fairly
representative of the comunity we
i npose no requirenent that petit
juries actually chosen nmust mrror
the community and reflect t he
various distinctive groups in the
popul ati on. Def endants are not
entitled to a jury of any particul ar
conposition, but the jury wheels,
pools of nanmes, panels, or venires
fromwhich juries are drawn nust not
systematically exclude distinctive
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groups in the community and thereby
fail to be reasonably representative

t hereof .” (Gtations omtted.)
Taylor v. Louisiana, 419 U S. at
538.

There is no contention here, however., that
the jury pool systematically excluded a
distinctive group. specifically blacks, and
thus there was no denial of appellant’s sixth
anendnent right to an inpartial jury.

In Lawrence v. State, 51 M. App. At 583,
this Court flatly held that the wuse of
perenptory challenges to strike blacks from
the petit jury was not a violation of Articles
21 or 24 of the Maryland Declaration of
Ri ghts.

(Enphasi s supplied).
The ultimately dispositive answer to the appellant’s claim
that the Maryland Constitution was violated is to be found in the

Suprene Court decision of Holland v. Illinois, 493 U S 474, 110 S.

Ct. 803, 107 L. Ed. 2d 905 (1990), dealing wth a federal
protection indistinguishable from the Mryland protection. The
lists of rights protected by Article 21 of the Maryl and Decl aration
of Rights and the Federal Sixth Amendnent are identical. The
wordi ng of the two constitutional provisions is virtually verbatim
Cenerally speaking, those entire respective packages of rights
should be construed in pari materia. Specifically speaking, the
verbatim guarantees of “trial by an inpartial jury” should

i ndi sputably be construed in pari nmateria. Dorsey v. State, 56 M.

App. 54, 61, 466 A 2d 546 (1983); Lawence v. State, 51 Ml. App

575, 583, 444 A 2d 478 (1982), aff’'d 295 M. 557, 457 A 2d 1127
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(1983); Lanasa v. State, 109 Md. 602, 610, 71 A 1058 (1909).

The Holland v. Illinois case cane right in the mddle of the
expl osion of Fourteenth Amendnent |aw triggered by Batson v.
Kentucky. Significantly, however, Holland chose, unwisely it turned
out, to predicate his attack on the State's use of perenptory
chal | enges against Black prospective jurors exclusively on the
Si xt h Amendnment guarantee of an inpartial jury rather than on the
Fourteent h Anendnment guarantee of equal protection. Under a fact
scenari o that indisputably represented a patent violation of Batson
and the Fourteenth Amendnent had such a chal | enge been raised, the
Suprenme Court nonethel ess affirned the conviction, holding that the
Si xth Anmendnent sinply did not apply to the use of perenptories.

One year later, in Powers v. Chio, 499 U S. 400, 111 S. C. 1364,

113 L. Ed. 2d 411 (1991), in a fact situation indistinguishable

fromthat in Holland v. Illinois, Powers did prevail by invoking

the Fourteenth Anmendnent, whereas Holland had failed by invoking
the Sixth Amendnent.

In Holland v. Illinois, the Suprene Court held squarely that

the Sixth Anendnent’s guarantee of an inpartial jury is sinply not
inplicated by the use of perenptory chall enges:

W reject petitioner’s fundanental thesis
t hat a prosecutor’s use of perenptory
chall enges to elimnate a distinctive group in
the comunity deprives the defendant of a
Si xt h Amendnent right to t he “fair
possibility” of a representative jury.
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A prohibition upon the exclusion of cognizable
groups through perenptory challenges has no
conceivable basis in the text of the Sixth
Amendnent, is wthout support in our prior
deci sions, and would underm ne rather than
further the constitutional guarantee of an
inpartial jury.

493 U. S. at 478. Justice Scalia, witing for the Court,

expl ai ned

that historically the unfettered right to use perenptory chall enges

in atruly perenptory way had never

the right to an inpartial jury:

But to say that the Sixth Amendnent
deprives the State of the ability to “stack
the deck” inits favor is not to say that each
side may not, once a fair hand is dealt, use
perenptory chall enges to elimnate prospective
jurors belonging to groups it believes woul d
unduly favor the other side. Any theory of
the Sixth Amendnent |leading to that result is
i npl ausi bl e. The tradition of perenptory
chal l enges for both the prosecution and the
accused was already venerable at the tine of
Bl ackst one, see 4 W Bl ackstone, Commentaries
346-348 (1769), was reflected in a federa
statute enacted by the sanme Congress that
proposed the Bill of R ghts, see Act of Apr
30, 1790, ch 9, 8 30, 1 Stat 119, was
recogni zed in an opinion by Justice Story to
be part of the common |aw of the United States
and has endured through two centuries in all
the States. The constitutional phr ase
“inpartial jury” nust surely take its content
fromthis unbroken tradition.

493 U. S. at 481 (Ctations and footnote omtted).

been deened inconpatible with

The opinion also quoted with approval Lockhart v. McCree, 476

U S 162,

173, 106 S. . 1758, 90 L. Ed. 2d 137 (1986):

“We have never invoked the fair-cross-section
principle to invalidate use of either for-
cause or perenptory challenges to prospective
jurors, or to require petit juries, as opposed
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to jury panels or venires, to reflect the
conposition of the community at |arge.”

493 U.S. at 482-83.

The Maryl and constitutional challenge to the State’'s use of
perenptories based on age is a non-starter. Article 21 of the
Declaration of Rights (and its Sixth Arendnent anal ogue) are sinply
i napplicable to the entire phenonenon of perenptory chall engi ng.
The appellant has not crossed the necessary threshold and the
merits of how or why the State enployed its perenptory chall enges
are not before us. The weapons chosen by the appellant to nount
the Maryl and constitutional attack fall short of the entire target
ar ea.

The Federal Constitutional |ssue

The appellant’s federal constitutional <challenge to the
State’s perenptories based on age invokes, by dramatic contrast,
the Equal Protection C ause of the Fourteenth Anmendnent. That
provi sion nost definitely applies to the phenonenon of perenptory

chall enging, as illustrated by Batson v. Kentucky, 476 U S 79, 106

S. &. 1712, 90 L. Ed. 2d 69 (1986) and its burgeoni ng progeny.
The threshold of applicability has thus been crossed and the
details of how and why perenptories were used are at |east up for
further consideration. Al though the weapon chosen for this attack
does not necessarily hit the particular target of age-based
strikes, it nost definitely carries to the general target area and

closer analysis is, therefore, called for.
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In turning the glare of the Constitution on the use of

perenptory strikes, Batson v. Kentucky's nobst significant sub-

decision was its deliberate choice of the Equal Protection C ause
as its standard. In both the |lower courts and before the Suprene
Court, Batson hinself had argued only on the basis of the Sixth
Amendnment and had eschewed any reliance on the Fourteenth
Amendnent. The Suprene Court, to the surprise of al nost everyone,
ignored totally the Sixth Amendnent’s right to an inpartial jury
and deci ded Batson excl usively on the basis of the Equal Protection
Cl ause.

It was that strategic decision to use the Fourteenth Anendnent
as its doctrinal fulcrumthat nmade possible the incredible surge in
Bat son- based juri sprudence. The Sixth Amendnent, by its very terns,
applies only to “crimnal prosecutions.” Under it, the strictures
of Batson could never, for instance, have been applied to civi
cases. The Fourteenth Anmendnent, by contrast, has no such

[imtation on its applicability and Ednonson v. Leesville Concrete

Co., 500 U.S. 614, 111 S. C. 2077, 114 L. Ed. 2d 660 (1991), was
able to apply the Batson strictures to civil cases.

The Sixth Anendnent, also by its very terns, is a package of
rights only for the benefit of “the accused.” Under it, the
strictures of Batson could never, for instance, have been applied
to the use of perenptories by crimnal defense counsel. The
Fourteenth Amendnent, by contrast, has no such limtation on its

beneficiaries and Georgia v. MCollum 505 U S 42, 112 S. C.
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2348, 120 L. Ed. 2d 33 (1992), was able to inpose the Batson
strictures to perenptory challenges exercised by a crimnal
def endant .

The utilization of the Equal Protection C ause has, however,
posed sonme alnost inponderable questions for the Batson
j urisprudence. There is, on the one hand, a grow ng body of
Bat son- based cases. There is, on the other hand, a nmassive body of
equal protection law that has been devel oping since 1868. For
ei ght years after Batson was decided, the Supreme Court provided
little, if any, guidance as to how those two bodies of |aw would
ultimately mesh. How, for instance, could one apply to the ad hoc
and idiosyncratic decision to strike a juror in a single case a
body of principles devel oped to exam ne broad | egislative decisions
of sweeping applicability? There is just not a good fit between
the perenptory chall enge problem and the Equal Protection C ause
sol uti on.

I f an attorney exercised a perenptory chall enge based on the
prospective juror’s inclusion in sone “suspect” classification such
as one based on race, national origin, or state of alienage, the
attorney, if called upon, could never satisfy the “strict scrutiny”
test by show ng sone “conpel ling” or “overriding” governnmental need
for what was only his idiosyncratic hunch or, at best, his sense of
trial tactics. If there were conceivably sone conpelling or

overriding need for a strike, that need presumably woul d have been
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served by a challenge for cause. If an attorney exercised a
perenptory challenge based on the prospective juror’s gender or
legitimacy of birth, the attorney, if called upon, could never
satisfy the “hei ghtened scrutiny” test by showi ng that his hunch or
his trial tactics were “substantially related” to an “inportant
governnmental objective.” |If there were conceivably sone inportant
governnental objective that could justify a strike, that objective
presumably woul d have been served by a chall enge for cause.

In trying, awkwardly at best, to apply equal protection lawin
the totally foreign environment of a trial advocate' s effort to get
an “edge” on the opposition in the jury selection process, the
courts would seem to have no choice but to truncate the nornal
equal protection analysis and to announce, for the lack of any
viable alternative nodality, that perenptory chall enges based on
classifications that woul d be subject to either strict scrutiny or

hei ghtened scrutiny are ipso facto violative of Batson v. Kentucky.

By sone slow and painful process, this seens to be what is
happeni ng.
There is also the very basic problemof what classifications

are to be deened forbidden. Batson v. Kentucky is only eleven

years old and has not, in terns of the classes of persons to which
it applies, necessarily reached its full potential. The
overwhelmng likelihood is that it has not. The initial

application, in the Batson case itself, was to perenptory strikes
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exer ci sed agai nst Black prospective jurors. It was imedi ately
cl ear, however, that the coverage had to be broader than that and
woul d extend to a perenptory based on the prospective juror’s race,
regardl ess of what that race mght be. What is now demanded is
that the reason for a perenptory, when a reason nust be given, be

race-neutral. Purkett v. Elem 514 U S. 765, 115 S. C. 1769, 131

L. BEd. 2d 834 (1995). In Maryland, we have routinely been applying

the Batson strictures to racially-notivated perenptories exercised

agai nst Wiites as surely as we have applied themto those exercised

against Blacks. Glchrist v. State, 97 Ml. App. 55, 627 A 2d 44

(1993), aff’'d 340 Md. 606, 667 A 2d 876 (1995). C. Hall v. Martin,

108 Md. App. 435, 672 A 2d 143 (1996).
The coverage of Batson was arguably significantly expanded by

Her nandez v. New York, 500 U.S. 352, 111 S. C. 1859, 114 L. Ed. 2d

395 (1991), but, strangely, that apparent expansi on of coverage was
sub silentio without a murnmur of express acknow edgnent. The case
dealt with perenptories exercised against “H spanics” or “Latinos.”
Because the terns presumably apply to Spani sh-speaki ng, Spani sh-
surnamed individuals who are Black or Wiite or American Indian, the
classification covered in that particular case would seemto have

been sonething other than nerely racial. See Mejia v. State, 328

Md. 522, 616 A 2d 356 (1992). Courts do have a nysterious penchant
for |l eaving things deliberately vague.

A maj or expansi on of coverage was expressly effected by J.E B
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v. Al abama ex rel. T.B., 511 U.S. 127, 114 S. Ct. 1419, 128 L. Ed.

2d 89 (1994). The Batson strictures were there applied to gender-
based perenptory chal |l enges exerci sed agai nst males. Al though only
by way of dicta, to be sure, the | anguage of the opinion strongly
suggested that Batson would apply to gender-based perenptories
exerci sed against females as well. The strong inplication of

J.E.B. v. Al abama, noreover, was that if both genders are covered,

then, by parity of reasoning, all races are simlarly covered.

At the higher echelons then of Equal Protection O ause
scrutiny, what remains to be decided is whether Batson will cover
perenptory chall enges based on a prospective juror’s 1) national
origin, 2) state of alienage, or 3) legitimacy of birth. 1|In other
Equal Protection C ause contexts, those «classifications are
covered. Since it is the Equal Protection Clause that is being
applied in the Batson jurisprudence generally, it is difficult to
conceive of alimting principle that would not extend the coverage
to such classifications. The lawis not always |ogical, however,
and the resolution of this question is still hidden in future
m st s.

The Batson jurisprudence has been largely neglectful of
possi bl e coverage at the | owest echelon of Equal Protection C ause
scrutiny. Wuld the strictures of Batson, for instance, apply to
perenptories based on a prospective juror’s nmenbership, as in the

case before us, in a classification based on age? It is highly
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guestionabl e whet her an attorney’'s instinctive hunch or
Machi avellian trial tactics could satisfy even the nore rel axed
scrutiny of the “rational basis” test, if he were called upon to
justify every perenptory based on a prospective juror’s nmenbership
in some concei vabl e class or group.

The nagging difficulty was that for eight years after Batson
the Supreme Court did not articulate its reasoning in the Batson
cases in generic Equal Protection C ause | anguage. Fortunately,
a shaft of bright light at long last emanated from Justice

Bl ackmun’s opinion for the Court in J.E. B. v. Al abana:

Qur conclusion that litigants may not
strike potential jurors solely on the basis of
gender does not inply the elimnation of all
perenptory challenges. . . . Parties still may
renove jurors whom they feel mght be |ess
acceptable than others on the panel; gender
sinply may not serve as a proxy for bias.
Parties may also exercise their perenptory
chall enges to renove fromthe venire any group
or class of individuals normally subject to
“rational basis” review

511 U. S. at 143. (enphasis supplied).

That long-awaited insight is the major premse of our
syllogism Al that remains in pursuit of our conclusion is to
fill inthe mnor premse. |Is a classification on the basis of age
one that is subject only to the “rational basis” test or one, on
the other hand, that is subject to “strict” or “heightened
scrutiny?” Justice Blackmun cited two cases after naking the above

statenent, one of which is deburne v. Cdeburne Living Center,

lnc., 473 U S. 432, 87 L.Ed.2d 313, 105 S. C. 3249 (1985).
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n, the Suprene Court in its discussion of the |evel

Equal Protection C ause stated:

(Enmphasi s

Gregory V.

W have declined, however , to extend
hei ghtened review to differential treatnent

based on age:

"While the treatnent of the aged in
this Nation has not been wholly free
of discrimnation, such persons,
unli ke, say, those who have been
discrimnated on the basis of race
or nat i onal origin, have not
experienced a " history of purposeful
unequal treatnment' or been subjected
to unique disabilities on the basis
of stereotyped characteristics not
truly i ndi cative of their
abilities." Mssachusetts Board of
Retirenment v. Miurgia, 427 U S. 307,
313, 49 L.Ed.2d 520, 96 S. C. 2562
(1976).

The lesson of Mirgia is that where
individuals in the group affected by | aw have
di stingui shing characteristics relevant to
interests the State has the authority to
i npl enent , the courts have been very
reluctant, as they should be in our federa
systemand with our respect for the separation
of powers, to closely scrutinize |egislative
choi ces as to whether, how, and to what extent
t hose interests should be pursued. In such
cases, the Equal Protection C ause requires
only a rational nmeans to serve a legitimte
end.

supplied). deburne, 473 U S. at 441-42.

Ashcroft, 501 U S. 452, 470-71, 111 S. C

pur poses of

See

2395,

case concerned a classification based on mental

of

t he

a

| so

115

L. Ed. 2d 410 (1991)(“This Court has said repeatedly that age is not

a suspect

classification under the Equal Protection C ause.”);
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Vance v. Bradley, 440 U S 93, 97, 99 S. C. 939, 59 L. Ed. 2d 171

(1979).
The syllogismis now conpl ete:

Bat son does not cover “rational basis”
cl assifications.

An age classification is a “rational
basi s” classification.

Ther ef ore, Batson does not cover
an age classification.

Accordingly, the State’'s perenptory challenges in this case
based on the ages of the prospective jurors were truly perenptory
and needed no justification. Batson does not apply to age-based
perenptories.

The Perenptories Were Racially Neutral

The appellant’s second contention is that Judge GCordy
commtted error in finding that the State’'s perenptories were
racially-neutral. It is now thoroughly settled that the standard
of appellate review for rulings of this nature on the part of a
trial judge is the highly deferential clearly erroneous standard.

Her nandez v. New York, 500 U.S. 352, 360-65, 111 S. C. 1859, 114

L. Ed. 2d 395 (1991); Purkett v. Elem 514 U S. 765, 115 S. O

1769, 131 L. Ed. 2d 834, 839 (1995); Hall v. Martin, 108 M. App.

435, 450-55, 672 A 2d 143 (1996). Indeed, in Bailey v. State, 84

Md. App. 323, 328-29, 579 A 2d 774 (1990), we explained why the
“clearly erroneous” standard of appellate review is particularly

appropriate for trial rulings of this sort:
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It is the trial judge who is in close touch
with the racial nood, be it harnonious or be
it tense, of the local comunity, either as a
general proposition or with respect to a given
trial of high local interest. The trial judge
IS posi ti oned to observe t he raci al
conposition of the venire panel as a whole, a
vital fact frequently not conmtted to the
record and, therefore, wunknowable to the
reviewing court. The trial judge is able to
get the “feel” of the opposing advocates--to

wat ch their deneanor, to hear their
intonations, and to spot their frequently
unspoken purposes. It is a total process in

whi ch nonverbal conmunication may often be far
more revealing than the formal words on the
typewitten page. The standard of review,
therefore, is perforce that of whether the
trial judge’'s fact finding as to this
threshold showing is clearly erroneous.

Wth respect to the standard of appellate review, the Suprene

Court was enphatic in Hernandez v. New York:

The trial judge in this case chose to
bel i eve t he prosecutor’s race- neutr al
explanation for striking the two jurors in
gquestion, rejecting petitioner’s assertion
that the reasons were pretextual. |n Batson,
we explained that the trial court’s decision
on the ultimate question of discrimnatory
intent represents a finding of fact of the
sort accorded great deference on appeal:

“ . Since the trial judge’'s

findings in the context under
consideration here largely turn on
eval uati on of credibility, a
reviewing court ordinarily should
gi ve t hose findi ngs gr eat
def er ence.”

Batson's treatment of intent to discrimnate
as a pure issue of fact., subject to review
under a deferential standard, accords with our
treatnent of that issue In other equa

protection cases.
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500 U.S. at 364. (Citations omtted; enphasis supplied).

Under the clearly erroneous standard of review, the only
guestion is whether there was any legally sufficient basis for
Judge Cordy’s finding that the perenptories were not racially
not i vat ed. The prosecuting attorney said that her perenptories
were based not on the race of the jurors but on their ages. |pso
facto, that is alegally sufficient basis to support Judge CGordy’s
finding in that regard. The ruling was, therefore, not clearly
erroneous.

The Conspiracy |Instruction

One of the charges of which the appellant was convicted was
conspiracy to commt robbery. Judge Gordy instructed the jury on
t he neaning of conspiracy. In explaining that one conspirator
could be held responsible for the acts of another conspirator taken
in furtherance of the conspiracy, he advised:

The idea is that every individual directs
his activity toward acconplishing the crim nal
objective. And the conspirator is responsible
for the natural and probable consequences of
the acts commtted by a fellow conspirator
Even for homcide, out of one of the
conspirator's presence, even if hom cide was
never contenplated by one of the conspirators
originally where the acts are done in
pursuance of a common design. (enphasis
suppl i ed).

Al t hough that seens on the surface |like a perfectly accurate
statenent of the law and we see no obvious fault with it, it is

unnecessary for us even to consider its propriety. Wen the
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appel l ant objected at trial, she based her objection on the
proposition that a conspiracy instruction could not, as an
illustration of conspiracy |aw, nake nention of nurder if the State
had failed to indict the defendant for conspiracy to nurder.
Wt hout suggesting for a nonent any nerit to that argunment, it is
not the argunent that the appell ant now nakes before us on appeal.
She now argues that the instruction erroneously inposed on the
appel lant some form of “strict liability.” The short answer to
that contention is that no objection was nade to Judge Gordy in
that regard and nothing in that regard has, therefore, been
preserved for appellate review \Wat the appellant did preserve
for appellate reviewis not now argued; what is now argued was not
preserved for appellate review

The Denial of the Mdtion for a Mstrial

The appellant also conplains that Judge Gordy erroneously

denied her notion for a mstrial after an ostensible violation by

the State of the nmandatory discovery rule of Brady v. Maryland, 373
US 83 83S . 1194, 10 L. Ed. 2d 215 (1963). Wat was invol ved
was a sni ppet of conversation by the appellant in the presence of
two wtnesses that occurred imediately after the appellant
concl uded a tel ephone conversation shortly after the occurrence of
the crine. A witness for the State gave his version of that
conversation. The other witness was not called to testify. On the

cross-examnation of a police officer, however, it was brought out
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that the other wi tness gave a version of that brief conversation
that did not actually contradict the witness's version but was
significantly less inclusive and | ess damaging. On that basis, the
appel l ant noved for a mstrial.
Judge Gordy found, in the first instance, that the second

version of the conversation was not per se excul patory and did not,

therefore, engage the gears of Brady v. Maryland. W fully agree.
He pointed out that it, at nobst, m ght have given the defense sone
ground for cross-examning the first wtness and arguably
i npeaching the first wtness’'s version of the conversation.
Evi dence of that sort, however, albeit helpful, is sinply not Brady
mat eri al .

Even if one were to assune, purely for the sake of argunent,

that a Brady violation had occurred, a mstrial is still not
necessarily the appropriate sanction. 1In this case, the jury had,

through the testinony of the officer, the benefit of the
alternative version of the conversation. Judge GCordy offered

nor eover, to have the second potential w tness brought in, but the
appel lant declined to take advantage of that opportunity. A
mstrial is an extrenme sanction, sonething to be used only in cases
of inperative necessity. The decision as to whether it 1is
necessary, noreover, is one entrusted to the sound discretion of

the trial judge. Burks v. State, 96 Ml. App. 173, 188-90, 624 A 2d

1257 (1993). In this case, we see no renote abuse of that

di scretion on the part of Judge Cordy.
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The Sufficiency of the Evidence

The appellant’s final contention is that the evidence was not
| egally sufficient to support her convictions. The evidence, to be
sure, was in part circunstantial. It was al so, however, extensive.

On March 11, 1994, a series of tragic events played out on the
streets of Baltinore -- events involving fraud, drugs, nurder, and
conceal ment of that nurder. The victim was Harry Brown. M .
Brown, for what appears to have been a significant | ength of tine,
had had a personal relationship with the appellant. M. Brown,
referred to by others as the appellant's "Sugar Daddy," provided
financial support for the appellant, even purchasing from the
appellant food stanp credits that she received through an
| ndependence card account. In the six nonths prior to March 11th,
however, M. Brown and the appellant had begun seeing each other
| ess frequently. Indeed, it appears that M. Brown was no | onger
financially able to bestow noney on the appellant as he once had
done.

On March 11, 1994, the day of the nurder, the appellant called
M. Brown's residence between three and five tines in an effort to
speak with him The appellant was apparently calling because M.
Brown was supposed to buy food stanp credits either from the
appel l ant or from soneone the appellant knew, and the appell ant
appeared eager for M. Brown to cone to her house as soon as

possi ble. Eventually, M. Brown got the nessages and |left hone at
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around 5:30 p.m to neet the appellant. About fifteen m nutes
after M. Brown left, the appellant called the hone once again, but
that tine she was told that M. Brown had |eft and was on his way.

Al t hough the appellant clainmed, during subsequent interviews
with the police, to have had food stanp credits on her |ndependence
card account at that time, she actually had not. |In fact, at 3:17
p.m on March 11, the bal ance of nobney renmaining on the appellant's
| ndependence card had been w thdrawn, reducing the credit bal ance
to zero. The next activity recorded on the |Independence card was
at 6:28 p.m that day, when the holder of the card checked the
bal ance on the card at a Gant food store near the appellant's
resi dence.

Later that evening, two individuals, while walking along
Wcomco Street, discovered nine dollars in cash and various
personal belongings that were covered w th bl ood. The Police
Depart ment was contacted, and several uniformed officers, hom cide
detectives, and crine |lab technicians arrived at the scene at about
7:40 p.m to exam ne the bl ood-covered itens. The itens included
M. Brown's driver's license and credit cards, and a broken pair of
eyegl asses that matched those worn by himin his driver's |icense
phot ograph. Moreover, the detectives found at the scene both an
identification card and an | ndependence card in the appellant's
name, and a birth certificate for Donald McNeil, Jr. Detectives
i medi ately attenpted to contact M. Brown, the appellant, and

Donal d McNei |l because they suspected, based on the anount of bl ood
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at the scene, that soneone had been grievously injured.

The detectives proceeded to the appellant's address, which was
less than a mle fromthe crinme scene, but found no one at hone and
no evidence of a crinme. Wile the detectives were exam ning her
apartnent, the tel ephone rang and one of the detectives answered
t he phone. The individual making the call identified herself as
"Conni e" and then asked about her son. At the request of the
detectives, she agreed to cone to the apartnent in order to talk to
t he detectives. She never arrived. The detectives, however, traced
the call and found that it had been placed at 733 Wst Saratoga
Street. Proceeding to that l|ocation, they there |earned from
W tnesses that the appellant and a man nanmed Donal d McNeil had been
there but had left approximately an hour before the detectives
arrived.

Wardell Ellen, who resided at 733 Wst Saratoga Street,
informed the detectives that the appellant had a boyfriend naned
Donald McNeil. M. Ellen also informed themthat the appellant and
M. MNeil had a child together. M. Ellen told the detectives
that the appellant and McNeil had entered his residence with two
bags of heroin and then, at approximately 10:00 p.m, the appell ant
had used the tel ephone. During that conversation, the appellant
had stated "Who is this? Wat you doing at nmy house?" After the
conversation, the appellant called to McNeil, "Cone on, we got to
nove that notherfucker." The appellant and McNeil then left in a

"bl ack™ colored car with a license plate that had as the first
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nunber a five and as the |ast nunber a six.

After receiving that information from M. Elen, the
detectives contacted M. Brown's famly and | earned that M. Brown
owned a burgundy colored 1990 Chrysler New Yorker with the |icense
tag of W.S-569. Moreover, Ms. Brown informed the detectives that
t he appellant had called the Brown home at around 10:30 p.m and
had stated 1) that she had seen M. Brown, 2) that McNeil wanted to
talk to M. Brown, and 3) that M. Brown had left the appellant's
residence at 7:00 p.m M. Brown also testified that at 9:00 a. m
the followi ng day, the appellant had called Ms. Brown stating that
she was sorry and that she didn't know "what the 'F happened." At
that time, M. Brown’s body had not been found and it was not
generally known that he had been nurdered or even hurt.

It was not until March 14, 1994, that M. Brown's body was
ultimately found in the trunk of his own car. He had been
repeatedly stabbed, with the fatal bl ow being a stab wound to the
right side of his face that severed the tenporal artery. Based on
t he spray of blood above the body on the inside of the trunk, as
well as blood that had been discovered on Wcomco Street,
i nvestigators concluded that M. Brown had been alive at the tine
he was placed in the trunk. The nedical exam ner concluded that
the victim could have lived from 30 mnutes to an hour after
sustaining the injuries. On exam ning the body, investigators al so
observed that M. Brown's clothing was disheveled and that a ring

had been renoved fromM. Brown's finger after blood had coagul at ed
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on it. Latent prints were recovered fromthe trunk |lid and were
found to match the prints of MNeil.

Utimately, detectives |ocated both the appellant and MNeil,
with their son, in North Carolina, and warrants were issued for
their arrest. On March 18, 1994, however, the appellant appeared
at the Central District police station in order to turn herself in
to authorities. Thereafter, the appellant gave a statenent to
Detective Sergeant Gary Childs. In her statenment, which was
admtted into evidence, the appellant admtted she was with M.
Brown and McNeil at about 7:00 p.m on March 11th, but she cl ai ned
that the two nmen left her residence together. The appellant stated
that McNeil returned 30 mnutes |ater and stated that he had gotten
into a fight wwth M. Brown and that M. Brown had pulled a knife
on him The appellant admtted to using M. Brown's car,
purchasi ng drugs, and going to 733 West Saratoga Street. Contrary
to what M. Ellen had clainmed, the appellant denied |eaving 733
West Saratoga with McNeil. The appellant clainmed, rather, that she
had gotten a ride with soneone el se.

The day that MNeil was arrested, two cuts were observed on
hi s hands and were photographed. The nedical exam ner testified
that those wounds were less than two weeks old at the time they
wer e phot ographed and that he was unable to determ ne whet her the
wounds were caused by one or nore than one object.

That evidence was legally sufficient to permt the jury to

concl ude that the appellant took part with McNeil in bringing about
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the death of M. Brown. The jury could have found that the
appel lant no |onger saw any continuing advantage in having M.
Brown as her "Sugar Daddy" because he was runni ng out of avail able
f unds. In a final effort to extract noney from M. Brown, the
appellant lured himto her honme by placing numerous tel ephone calls
under the pretense that she wi shed him to purchase food stanp
credits from her Independence card. That deceptive purpose could
have been found by the jury fromthe fact that the appellant had
wi thdrawn all remaining credit on the card only hours before M.
Brown was set to arrive. The appellant, therefore, had no intention
of actually giving M. Brown the food credits. The jury could have
reasonably concluded that the appellant's role in the conspiracy
was to lure M. Brown to the |ocation where M. MNeil could then
rob him

There was al so evidence fromwhich the jury could have found
that after M. Brown was originally stabbed, he was placed in the
trunk of his own car by McNeil while he was still alive. MNeil,
after conpleting the planned robbery, drove back to the appellant's
resi dence and picked her up. At that point, having |earned that
McNei | had stabbed M. Brown during the course of the robbery, the
appellant and McNeil tried to decide where they would dunp M.
Brown' s body. After calling her residence from the Saratoga
dwel ling, the appellant, to her shock, found out that detectives
were already investigating the crime and panicked. 1In an effort to

secure additional tinme to dispose of the body, the appellant



-33-
assured the detectives that she would return to her residence
despite the fact that she had no such intention.

The concert of action is even nore apparent fromthe fact that
after ending her conversation with the detectives, the appellant
called to McNeil, "Cone on, we got to nove that notherfucker."
That statenment provided a basis from which the jury could have
concl uded that the appellant was not only fully cogni zant of what
had transpired that evening, but was an active participant in
bringi ng such events about. The jury could reasonably have found
t hat that statenent was not one that woul d have been nade by one
who was shocked or surprised by the nurder of a long-tine friend.

The jury could even have concluded that M. Brown was still
alive and m ght have been saved by pronpt nedical attention at a
time when the appellant and McNeil callously left himdying in the
trunk as they drove around in his car and used the noney stolen
from himto buy drugs. After finishing the phone call with the
detectives, the appellant and McNeil again left in M. Brown's car,
with M. Brown (alive or dead) still in the trunk, in order to find
a location to abandon the car. Significantly, prior to the body’s
being found three days later, the appellant acknow edged sone
awar eness of what had happened by telling Ms. Brown that she was
sorry and that she didn't know "what the ‘F  happened.”
Utimately, the appellant and MNeil fled the area for North
Carolina, flight being evidence of consciousness of qguilt.

Based on the evidence introduced at trial, we have no
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difficulty holding that it was sufficient to support the

appel l ant's convi cti ons.

JUDGVENTS AFFI RVED,
COSTS TO BE PAI D BY APPELLANT.
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