This is an appeal from a conviction of second degree nurder
and a sentence of fifty years incarceration. Darian Tera Hol nes,
appel l ant, was charged by the Grand Jury for Prince George’ s County
with first degree nurder, second degree nurder and use of a handgun
in the commssion of a crime of violence. Hol mres made an
incrimnating statenment during interrogation, which he sought to
suppress prior to trial. After a hearing, Judge Robert J. Wods
denied the nmotion. Thereafter, a jury in the Crcuit Court for
Prince George’s County acquitted Hol mes of first degree nmurder but
failed to reach a verdict as to the second degree nurder and
handgun charges. A second jury convicted Hol mes of second degree
murder and use of a handgun in the commssion of a crine of
vi ol ence. Hol nes raises two issues on appeal, which we have
rephrased slightly:

l. Dd the trial court properly deny
Hol nes’ s noti on to suppress hi s
incrimnating statenent?
1. Dd the trial court properly admt the
witten statenents of three State
W t nesses?
We answer both questions in the affirmative and uphold the trial
court’s conviction.
Factual Background
On June 20, 1995, at approximately 1:55 a.m, Danise Harris

and her roomrate El | oui se Thonpson |eft their apartnent to use the

t el ephone at a nearby gas station. They cane upon acquai ntances,



appellant, Mah Lewis, and Antoine Awkard. Appellant and Harris
wal ked t oget her ahead of the others about fifteen feet. Monents
|ater, Harris lay dead on the pavenent. Evidence adduced at tri al
denonstrated that a single gunshot by a .32 caliber bullet, fired
six to nine inches away, caused her death.

The police arrested Hol nes at approximately 6:30 p.m on June
23, 1995, and took him to the Crimnal Investigative Division
headquarters for interrogation. Det ective Anne Spivey inforned
Hol nes that he was being questioned for the nurder of Danise
Harris. She renoved his handcuffs and asked appellant to renove
his outer clothing and shoes so they could be examned for
evidence. Holnes remained in gym shorts, a tee-shirt, and socks
during the interview

Det ective Spivey began speaking with Hol nes around 7: 00 p. m
She obt ai ned background i nformati on | earning that he was seventeen
years old and had conpl eted the el eventh grade. She read M randa?
war ni ngs out |oud and conpleted an “Advice of Ri ghts and Wi ver
Formi with him She asked Holnmes to read a portion of the form out
loud to insure that he was able to read and understand his rights.
It was her inpression that he did understand. He acknow edged on
the formthat he understood his rights and that he wanted to make
a statenent without a |l awer present. At that tine, Hol mes denied

involvenent in Harris’s death. Detective Spivey stopped

Mranda v. Arizona, 384 U.S. 436 (1966) .
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questioning just before 8:00 p.m

An hour |ater, a second detective, Dw ght DelLoatch, entered
the interrogati on roomand, upon Hol nes’s request, escorted himto
t he bathroom When they returned, Detective Spivey resuned
questioning, which |asted until about 11:00 p.m The detectives
initiated two nore questioning sessions before m dnight.

Hol mes’s nother waited at the police station throughout the
interrogation. Detective Spivey spoke with her but did not |et her
speak with her son. Spivey did tell her that her son would need an
attor ney.

At approximately 1: 00 a.m, Detective DeLoatch and Detective
Paul Owens obtained statenents from Lewis and Awkard incul pating
Hol nes in the shooting. They told Hol mes about the incrimnating
statenents and, at 1:52 a.m, Holnes agreed to give a statenent.
He wote that he shot Harris because she threatened to tell police
that he was selling drugs. He finished the statenent at 3:15 a. m
and, for the first tine, requested an attorney.

Prior to trial, Holnmes noved to suppress his statenment on the
grounds that he nade it involuntarily. He noted as factors that he
had asked for a | awer; that his nother had not been permtted to
talk to him that he was seventeen years old; that three detectives
gquestioned him that the detectives renoved his outer clothing;
that they denied himfood; and that he initially denied the crine.

The trial judge denied the notion to suppress, finding that Hol nes



was “fully advised of his rights, he knew them he understood them
[and] he fully waived them. . . .” The trial judge found that the
detectives did not physically assault, threaten, or “deprive him of
anything in order to get himinferentially in a weaker position.”

He further found that the “defendant never asserted his right to
have a |awer present during that interrogation. . . .7
Accordingly, the judge was persuaded that the statenents were “free
and voluntary.”

A jury convicted him of second degree nmurder and use of a
handgun in the conm ssion of a crinme of violence. The trial judge
sentenced him to thirty vyears incarceration for the nurder
conviction, and a consecutive twenty-year sentence for the handgun
convi cti on.

We include additional facts concerning the witten statenents
of Thonpson, Lew s, and Awkard as they becone pertinent to the
| egal anal ysi s.

Legal Anal ysis
. Mbdtion to Suppress

In reviewwng a notion to suppress, we review only the record
of the suppression hearing, WMtthews v. State, 106 Md. App. 725,
732, 666 A.2d 912 (1995), cert. denied, 341 Mi. 648, 672 A 2d 623
(1996) (citations omtted), and we review the facts nost favorably
to the State as the prevailing party on the notion. Id. Wile we

accept the trial court’s findings of facts wunless clearly



erroneous, we make our own i ndependent constitutional appraisal as
to the effect of those facts. Id.

The Fifth Arendnent right against self-incrimnation protects
defendants from having their involuntary statenents admtted into
evi dence. Lodowski v. State, 302 M. 691, 716, 490 A 2d 1228
(1985) (Lodowski I). Mranda v. Arizona, 384 U S. 436 (1964), set
out prophylactic rules for safeguarding the Fifth Amrendnent
guar ant ee. It prescribed that |aw enforcenent officials nust
advi se defendants, subject to custodial interrogation, of their
right to remain silent and have an attorney present if defendants’
responses are later to be admtted into evidence. Lodowski, 302
Md. at 716. In the present case, Hol mes concedes that detective
Spi vey gave proper Mranda warni ngs, but chall enges the adequacy of
his waiver, claimng that he did not understand his rights and did
not voluntarily waive them

Def endants may waive their Mranda rights, provided, under the
totality of the circunstances, they act voluntarily, know ngly, and
intelligently. Mranda, 384 U S. at 444. The court nust consi der
defendant’s age, intelligence, education, experience, and nental
capacity, as well as the length of interrogation, the tactics of
i nterrogation, and whether |aw enforcenent threatened or induced
t he suspect to confess. See Lodowski v. State, 307 Ml. 233, 254-
55, 513 A 2d 299 (1986) (Lodowski I11). W apply the sane totality

of the circunstances test to juvenile waivers. Mlintyre v. State,



309 md. 607, 615, 526 A 2d 30 (1987) (quoting Fare v. M chael C
442 U.S. 707, 725 (1979)). Tender age and inexperience, however,
require | aw enforcenent to take great care that juvenile statenents
are voluntary. Mlintyre, 309 Ml. at 617. The State must prove
valid waiver by a preponderance of the evidence. ld. at 615
(citations omtted).

Considering all the facts and circunstances of the present
case, we conclude that the trial judge correctly admtted Hol mes’s
pre-trial statenment. Hol mres was seventeen years old and had
conpl eted the eleventh grade, indicating a normal progression in
school. He read a portion of the waiver out |oud and there was no
indication that he did not understand his rights. Nor was the
length of the interrogation excessive. Al t hough Hol nes was in
custody for seven hours prior to giving a statenent, he was
interrogated for only three hours, with the |ongest period of
uni nterrupted questioning lasting only about an hour.

As to the interrogation techniques, the trial court found no
evi dence of threat or inducenent. Detective Spivey offered Hol mes
food and drink, which he declined, and Hol nes used the bathroom
upon request. Hol nes nakes nmuch of the fact that his nother was
not permtted to sit with him during the interrogation. The
absence of a parent or guardian, however, does not, in itself,
render a juvenile statenent involuntary. Jones v. State, 311 M.

398, 407-08, 535 A 2d 471 (1988). Holnmes did not ask to speak with



his nmother, nor did he produce evidence show ng that his nother
woul d have assisted in contenplating his |egal rights. See
Mcintyre, 309 MI. at 626. Additionally, we do not infer inproper
interrogation tactics fromthe fact that he confessed only after
the detectives informed himthat his friends inplicated himin the
mur der . Arguably, the existence of incrimnating evidence, not
overbearing police tactics, induced Holnes to speak at that tine.

Accordingly, our independent constitutional assessnent of the
totality of circunstances of this case convinces us that Hol nes
voluntarily waived his Mranda rights and voluntarily confessed to
the crine. W affirm the trial court’s denial of appellant’s
notion to suppress.

1. State’s Wtnesses' Statenents

Appel l ant contends that the trial court erred in admtting
into evidence the witten statenents of ElIlouise Thonpson, M ah
Lew s, and Antoi ne Awkard. W consider each statenment in turn
A Thonpson

Shortly after the shooting, Thonpson gave a witten statenent
docunenting that she did not see who shot Harris. Two days |ater,
on June 22, 1995, however, she nmet with Detective Spivey and stated
t hat Hol nes shot Harris.

At trial, Thonpson testified consistently with her June 22
st at enent . She explained that she did not nanme Holnes as the

shooter after the nurder because she feared him She cont act ed



police after Holmes visited her home twice follow ng the shooting,
maki ng her feel threatened. On cross-exam nation, defense counsel
subm tted Thonpson’s first statenent into evidence. He also
questioned her about her second statenent. On redirect, over

def ense objection, the State submtted Thonpson's second statenent.

The trial court stated: “I will let it conme in because we received
the earlier statenent. | think the jury has the right to | ook at
both.”

Hol mes argues that the trial court inproperly admtted
Thonpson’ s second statenent as a prior consistent statenment. He
contends that the statenent inpermssibly bolstered Thonpson’s
credibility by repeating her testinony. W note at the outset that
the trial judge determnes the admssibility of prior statenments
under Maryland Rul e of Evidence 5-104(a). We will not disturb the
trial court’s evidentiary ruling unless it is a clear abuse of
di scretion. Jeffries v. State, 113 Ml. App. 322, 339, 688 A 2d 16
(1997).

Maryl and Rul e of Evidence 5-802.1 provides:

The followi ng statenents previously made
by a witness who testifies at the trial or
hearing and who s subject to cross-

exam nation concerning the statenent are not
excl uded by the hearsay rule:

(b) A statenent that is consistent with
the declarant’s testinony, if the statenent is
offered to rebut an express or inplied charge
against the declarant of fabrication, or



i nproper influence or notive.

Only statenents that logically rebut the alleged inpeachnent are
adm ssi bl e. Cole v. State, 83 M. App. 279, 299, 574 A 2d 326
(1990) (quoting Lynn MLain, Mryland Evidence, 8 613.2 at 169-70
(1987)). At common law, only prior consistent statenents nade
before the alleged fabrication were held to be rehabilitative. See
Cole, 83 MI. App. at 300 (quoting Boone v. State, 33 Mi. App. 1, 6
(1976)). The Suprenme Court recently adopted the common law rule in
interpreting Federal Rule of Evidence, 801(d)(1)(c), the corollary
of Rule 5-802.1. Tome v. U.S., 513 U S. 150 (1995).

We decline to follow the federal |ead. Maryland' s divergence
from the precise |anguage of the federal rule regarding prior
consistent statenents is instructive. Wereas Federal Rule of
Evi dence 801(d)(1)(c) refers to “recent fabrication” (enphasis
added), Maryland refers only to “fabrication.” The om ssion of
“recent” signifies a nore flexible approach to the adm ssion of
prior consistent statenments, not to be limted by the timng of the
st at enment . Lynn MlLai n, Maryl and Rules of Evidence, 8
2.801.1(3)(1994). But see Allan Hornstein, The Maryl and Rul es of
Evidence, 54 M. L. Rev. 1032, 1068 (1995). Consistent statenents
made prior to the alleged fabrication surely rebut the allegation
of fabrication, but “there may [al so] be sone rebuttal value in a

statenent nade after sone notive existed, but before it became



strong.” Maryl and Rules of Evidence, supra, 82.802.1(4)(d).
Li kew se, “[a] postnotive statenent is relevant to rebut . . . a
charge of recent fabrication based on inproper notive . . . when
t he speaker nmade the prior statenent while affected by a far nore
powerful notive to tell the truth.” Tome, 513 U S. at 172 (Breyer,
J., dissenting).

In the present case, by admtting Thonpson’s prior
i nconsi stent statenent, defense counsel inpeached Thonpson’s trial
testinony. See Cole, 83 MI. App. at 298. The State had the right
to rehabilitate her, and nmet the task by submtting Thonpson's
prior consistent statenment. True, the consistent statenment did not
precede the inconsistent statenent, but a trial court could
properly find that it had “rebuttal val ue” nonethel ess.
B. Lew s

Following the shooting, Lewis nmade a statenment to police,
whi ch included a narrative and a question and answer portion. |In
the narrative section, he wote: Holnmes “started talkin [sic] to
t he | ady. They started wal kin [sic]. Then [ Hol nes] shoot her
And | run.” In the question and answer portion, Lew s stated that
he heard a gunshot and saw Harris lying on the ground. At trial,
during cross-exam nation, defense counsel questioned Lew s about
the discrepancy between the narrative and question and answer
portions regarding whether Lewis saw Hol nes shoot Harris. Lews

reiterated that he did not see Hol nes shoot Harris, but heard a
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gunshot and saw Harris on the ground. On redirect, over defense
objection, the State submtted Lews's statenent into evidence.
The trial judge stated, “I think you laid the foundation for it to
be received.”

Appellant clainms that the trial court inproperly admtted
Lewis’s witten statement as a prior consistent statenent. The
State argues the trial court ruled properly under the
“conpl eteness” doctrine. That doctrine, codified in Maryl and Rul es
of Evidence 5-106, states that when a party introduces part of a
writing, opposing counsel may introduce other parts of the sane
witing that shed light on the first piece introduced. Paschall wv.
State, 71 Md. App. 234, 239, 524 A 2d 1239 (1987) (quoting Newran
v. State, 65 M. App. 85, 95 499 A 2d 492 (1986)). To be
adm ssible, the portion submtted nust explain the part already in
evi dence or correct a msleading inpression left by the evidence
previously introduced. Paschall, 71 Md. App. at 240.

The State maintains that the jury was entitled to see Lew s’s
entire statenent, not nerely hear the excerpts chosen by defense
counsel . Those excerpts, however, in conjunction wth the
questioning on redirect, fleshed out the inportant parts of Lews’s
statenent -- his contradictory responses as to whether he saw or
nmerely heard the gunshot. 1In the remaining part of the statenent,
Lewis identified the people at the scene of the crine and descri bed

the gun that he saw Holnes carrying -- information devel oped
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through trial testinony and which hardly explained or shed Iight on
Lew s’ s contradi ctory responses.
Al t hough the trial court inproperly admtted Lewis’'s
statenent, we find the error harm ess.
The essence of [the harmless error] test is
the determnation whether the cumulative
effect of the properly admtted evidence so
outweighs the prejudicial nature of the
evi dence erroneously admtted that there is no
reasonabl e possibility that the decision of

the finder of fact would have been different
had the tainted evidence been excl uded.

Trusty v. State, 308 MI. 658, 668, 521 A 2d 749 (1987) (quoting
Ross v. State, 276 Ml. 664, 674, 350 A 2d 680 (1976)). Lew s had
already testified regarding the contents of his statenent when the
statement was introduced; the witten statenment did not add
anything new to the jury's panoply of facts. As such, we are
convinced that the cunulative effect of the properly admtted
evi dence outwei ghed, beyond a reasonabl e doubt, the prejudicia
effect of Lews’s witten statenent. There is no reasonable
possibility that the jury' s verdict would have been different if
the statement had been excl uded.
C. Awkard

Awkard gave a statenment to police inculpating Holnes, and
repeated his story at trial. On cross-exam nation, defense counsel
asked Awkard whether the police threatened himon the night they

guestioned himabout Harris's death. The State objected and noved
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to admt Awkard s statement into evidence. Defense counsel did not
object to the adm ssion, and proceeded to question Awkard in detail
regardi ng the statenent.

Appellant clainms the trial court inproperly admtted the
statenent as a prior consistent statenent. Appel lant did not
preserve the issue for review, however, and we cannot reach the
merits of the claim Rule 4-323 of the Maryland Rules states: “An
objection to the adm ssion of evidence shall be made at the tine
the evidence is offered or as soon thereafter as the grounds for
obj ection becone apparent. Qherw se, the objection is waived.”
Md. Rul es, 4-323(a).

We find that Hol mes voluntarily waived his Mranda rights and
confessed to the crine. W also find that the trial court
correctly admtted the witten statenents of Thonpson and Awkard
and harmessly admtted Lews s statenent. Consequently, we

affirm

JUDGEMENT AFFI RVED,

COSTS TO BE PAI D BY APPELLANT.
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Darian Tera Holnes v. State of Maryland, No. 1381, Septenber
Term 1996

CRIM NAL LAW - CONFESSION - JUVENILE - MOTION TO SUPPRESS - Tria
court properly admtted the incul patory statenent of a seventeen-
year-ol d def endant where detectives read himM randa warni ngs and
had himread a portion of the warnings out loud to certify that
he understood his rights.

EVI DENCE - PRI OR CONSI STENT STATEMENT - The adm ssion of a prior
consi stent statenent under Maryland Rul e of Evidence 5-802.1(b)
is not limted by the timng of the statenent; a prior consistent
statenment may have rebuttal value even if it does not precede the
al | eged fabrication.

EVI DENCE - HARMLESS ERROR - Trial court commtted harm ess error
by admtting witness’'s witten statenment because w tness had
already testified regarding the contents of the witten statenent
and it did not introduce any new facts to the jury.

APPEAL - PRESERVATI ON - Defendant waived his right to appeal the
adm ssion of a witten statenent when he failed to object at the
tinme the statenent was submtted into evidence.




